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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 
 
LOWER BRULE SIOUX TRIBE, a federally 
recognized Indian Tribe,  
 
 Plaintiff, 
 
v. 
 
HON. DEB HAALAND, Secretary, United 
States Department of the Interior, or her 
successor in office; the UNITED STATES 
DEPARTMENT OF INTERIOR; BRYAN 
NEWLAND, Acting Assistant Secretary of 
the Interior for Indian Affairs, or his successor 
in office; DARRYL LACOUNTE, Director of 
the Bureau of Indian Affairs; THE UNITED 
STATES BUREAU OF INDIAN AFFAIRS; 
KRISSANNE STEVENS, or her successor, 
Awarding Official for the Bureau of Indian 
Affairs Great Plains Region; the UNITED 
STATES DEPARTMENT OF THE 
TREASURY, BUREAU OF THE FISCAL 
SERVICE; TIMOTHY GRIBBEN, 
Commissioner of the Bureau of the Fiscal 
Service, or his successor in office; and THE 
UNITED STATES OF AMERICA. 
 
 Defendants. 
 

 
 3:21-CV-03018-RAL 

 
 
 
 

BRIEF IN SUPPORT OF  
DEFENDANTS’  

MOTION TO DISMISS 
 
 
 

 
 COMES NOW, the United States of America, on behalf of Defendants, Deb Haaland, 

Secretary, U.S. Department of the Interior; the U.S. Department of the Interior (“DOI”); Bryan 

Newland, Acting Assistant Secretary of the Interior for Indian Affairs; Darryl LaCounte, Director, 

Bureau of Indian Affairs; the U.S. Bureau of Indian Affairs (“BIA”); Krissanne Stevens, Awarding 

Official for the BIA Great Plains Region; the U.S. Department of the Treasury, Bureau of the 

Fiscal Service (“Fiscal Service”); Timothy Gribben, Commissioner of the Bureau of the Fiscal 
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Service (“Gribben”); and the United States of America, by and through Dennis R. Holmes, United 

States Attorney for the District of South Dakota, and Ellie J. Bailey and Alexis A. Warner, 

Assistant United States Attorneys, and moves the Court to dismiss Plaintiff’s Complaint for lack 

of subject-matter jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1).1  The United 

States further moves to dismiss Defendants Fiscal Service and Gribben pursuant to Federal Rule 

of Civil Procedure 12(b)(6).    

INTRODUCTION 

 Plaintiff Lower Brule Sioux Tribe (“the Tribe”), is a federally-recognized Indian tribe and 

fund recipient pursuant to the Tribally Controlled Schools Act (“TCSA”).  25 U.S.C. §§ 2501 et 

seq.; ECF No. 1, ¶¶ 1, 6.2  The TCSA allows tribes to receive grant monies to support tribally 

controlled school programs in recognition of the unique needs of Indian education.  25 U.S.C. §§ 

2501 et seq.  Importantly, the TCSA incorporates the Indian Self Determination and Education 

Assistant Act (“ISDEAA”) terms regarding funding disputes.  See 25 U.S.C. § 2507.  Further, with 

regard to contract disputes and claims, the ISDEAA explicitly incorporates the Contract Disputes 

Act (“CDA”), 25 U.S.C. §§ 5331(a), (d), and its mandatory administrative exhaustion scheme for 

claims arising under both ISDEAA contracts and TCSA grants.  As the Tribe has failed to first 

exhaust ISDEAA or TCSA claims through the CDA administrative process, the complaint must 

be dismissed because this Court does not have subject matter jurisdiction. 

 In the event the Court maintains jurisdiction, the Court should dismiss Fiscal Service and 

Gribben (collectively “the Treasury Defendants”) because they are improper parties.  The 

 
1 The complaint lists 5 counts.  Due to a labeling error, however, they are listed as Count 1, Count 2, Count 4, Count 
5, and Count 5.  For purposes of this brief, the United States will address each Count as it appears in chronological 
order. 
2 The Tribe is also a party to self-determination contracts with the BIA, as authorized by the Indian Self-
Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. §§ 5301 et seq.  At this stage of initial factual 
development, however, the dispute is believed to primarily (if not totally) implicate TCSA grant funding rather that 
ISDEAA contract award monies. 
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challenged collection action undertaken by the Treasury Defendants was based entirely on another 

federal agency’s actions, namely the DOI’s certification of the Tribe’s debts.  In executing upon 

such collection, Treasury Defendants made no independent decision or determination regarding 

the legal enforceability of the debts and, as such, they too should be dismissed from this action.    

STATUTORY BACKGROUND 

I. Tribally Controlled Schools Act (“TCSA”) 

 In 1988, Congress enacted the TCSA to further self-determination in the provision of 

Indian education by tribal entities.  25 U.S.C. § 2501.  The TCSA acknowledges “that Indian 

people have special and unique educational needs, including the need for programs to meet the 

linguistic and cultural aspirations of Indian tribes and communities; and that those needs may best 

be met through a grant process.”  25 U.S.C. § 2501(d)(2)-(3)(numbering omitted).  The TCSA 

outlines eligibility requirements for receipt of federal grants from the Bureau of Indian Education 

to tribally controlled schools and allows tribes to use the grant funds to support tribally controlled 

school programs.  25 U.S.C. §§ 2502 et seq.  The TCSA incorporates provisions of the ISDEAA 

related to single audits and grant disputes.  See 25 U.S.C. § 2507.   

Cost disallowance disputes under the TCSA are governed by select provisions of the 

ISDEAA.  25 U.S.C. § 2507(a)(8) and (e); see also 25 C.F.R. § 44.110(a)(4) and (b) (applying 25 

C.F.R. part 900, Subpart N to grants under the TCSA). The TCSA explicitly incorporates the 

ISDEAA provisions which in turn incorporate the CDA. 25 U.S.C. § 2507(e) (incorporating 

ISDEAA contract dispute provisions found at 25 U.S.C. § 5331).  ISDEAA’s contract dispute 

provisions create a mandatory administrative exhaustion scheme, including for claims arising 

under TCSA grants.  25 U.S.C. §§ 5331(a) and (d). 
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Indian Self-Determination and Education Assistance Act 

In 1975, Congress enacted the ISDEAA to help Indian tribes assume responsibility for aid  

programs that benefit their members.  See 25 U.S.C. §§ 5301 et seq.  Under the ISDEAA, a tribe 

may enter into “self-determination contracts”3 with federal agencies to take control of a variety of 

federally funded programs.  25 U.S.C. § 5321.  A contracting tribe is eligible to receive the amount 

of money the Government would have otherwise spent on executing/providing the program.  25 

U.S.C. § 5325.   

Single Audit Requirement  

For each fiscal year in which a tribal organization receives or expends funds pursuant to an 

ISDEAA contract or TCSA grant, the tribal organization must submit a single-agency audit report.  

25 U.S.C. §§ 2507(a)(1) and 5305(f).4  The audit5 must be “conducted by an independent auditor 

in accordance with generally accepted government auditing standards” and submitted to the 

appropriate agency.  31 U.S.C. § 7502(c).  Pursuant to the Single Audit Act, the tribal organization 

submits a reporting package, including the auditor’s report, to a Federal clearinghouse.  31 U.S.C. 

§ 7502(h).  The designated agency is then required to “assess the quality of the audit[] 

conducted[.]”  31 U.S.C. § 7504(a)(2).  The respective secretary must give notice as to 

disallowance of costs within three hundred and sixty-five days of receipt of the annual single-

agency audit report.  25 U.S.C. §§ 2507(a)(8) and 5325(f).  

“The Indian Affairs (IA) Division of the Internal Evaluation and Assessment (DIEA) has 

been designated as the office to receive Single Audit reports from Indian Tribes and Tribal 

 
3 “‘[S]elf determination contract’ means a contract entered into . . . between a Tribal organization and the appropriate 
Secretary for the planning, conduct, and administration of programs or services that are otherwise provided to Indian 
Tribes and members of Indian Tribes pursuant to Federal law[.]” 25 U.S.C. § 5304(j). 
4 Specifically, “the tribal organization . . . shall submit to the appropriate Secretary a single-agency audit report 
required by chapter 75 of Title 31.” See 25 U.S.C. § 5305(f)(1) (referencing the Single Audit Act found at 31 U.S.C. 
§§ 7501 et seq.). 
5 Auditor requirements for the single-agency audit are set forth in 31 U.S.C. § 7502(e). 
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organizations.”  U.S. Department of the Interior, Bureau of Indian Affairs, Single Audit Report 

Handbook 5 IAM 2-H, Issued August 26, 2016 at p. 1.6  The DIEA may designate an amount spent 

as a “questioned cost” in the event of a “deferred revenue deficit issue.”  Id. p. 2, K.(4).  The 

Awarding Official issues a written decision—labeled a Findings and Determinations 

Memorandum—as to “whether the audit findings have been addressed satisfactorily and whether 

questioned costs have been disallowed (sustained) or reinstated (allowed).”  Id. p. 1, F.  If a 

questioned cost is “disallowed” then the Awarding Official issues a formal notice letter, attaching 

a copy of the Findings & Determinations.  Id. p. 3, 3(b). 

Contract Disputes Act 
 

In the event of a post-award contract dispute, the ISDEAA grants federal district courts 

original jurisdiction “over any civil action or claim against the appropriate Secretary arising 

under this chapter and, subject to the provisions of subsection (d) of this section and concurrent 

with the United States Court of Claims, over any civil action or claim against the Secretary for 

money damages arising under contracts authorized by this chapter.”  25 U.S.C. § 5331(a); see 

also 25 U.S.C. 2507(e) (incorporating ISDEAA’s dispute process).  Section 5331(d) provides, in 

part: “Chapter 71 of Title 41 [the Contracts Dispute Act] shall apply to self-determination 

contracts[.]”  25 U.S.C. § 5331(d). 

The CDA provides a mandatory administrative exhaustion scheme applicable to disputes 

between government contractors or grant recipients and the United States.  The first step in the 

CDA process is that “[e]ach claim by a contractor against the Federal Government relating to a 

contract shall be submitted to the contracting officer for a decision.”  41 U.S.C. § 7103(a).  The 

CDA further provides that “[f]ailure by a contracting officer to issue a decision on a claim within 

 
6 Publicly available at https://www.bia.gov/sites/bia.gov/files/assets/public/raca/handbook/pdf/5-IAM-2H-Single-
Audit-Report-HB_OIMT.pdf 
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the required time period is deemed to be a decision by the contracting officer denying the claim 

and authorizes an appeal or action on the claim . . . .”  Id. § 7103(f)(5). 

The ISDEAA contractor, or TCSA grant recipient thereafter, has the option of appealing a 

contracting officer’s decision to: (1) the Civilian Board of Contract Appeals (within 90 days of the 

decision), id. § 7104(a), 25 U.S.C. § 5331(d); (2) the United States Court of Federal Claims (within 

12 months of a decision), 41 U.S.C. § 7104(b)(1), (3); or (3) a federal district court (within 12 

months of a decision), id. § 7104(b)(3), 25 U.S.C. § 5331(a).  Finally, the CDA provides that “[t]he 

contracting officer’s decision on a claim is final and conclusive and is not subject to review by any 

forum, tribunal, or Federal Government agency, unless an appeal or action is timely commenced 

as authorized by [the CDA] . . . .” 41 U.S.C. § 7103(g). 

II.  Debt Collection  

Congress, through the Debt Collection Improvement Act of 1996 (“DCIA”), tasked 

Treasury with certain government-wide debt collection responsibilities.  The DCIA requires that 

Federal agencies refer to Treasury eligible delinquent non-tax debts owed to the United States for 

general debt collection services, including by requiring Treasury to offset federal and state 

payments issued to the delinquent individual or entity to collect the referred debt.  Declaration of 

Ashleigh Edmonds, ¶ 4 (hereinafter “Edmonds Decl.”); see also 31 U.S.C. § 3711(g)(1); 31 U.S.C. 

§ 3716(c)(1); 31 U.S.C. § 3720A(c).  Pursuant to this statutory mandate, Treasury, through Fiscal 

Service, Debt Management Services (“DMS”), provides debt collection services to Federal 

agencies through two delinquent debt collection programs: the Cross-Servicing Program (“Cross-

Servicing”) and the Treasury Offset Program (“TOP”).  Edmonds Decl. ¶ 5.  

As a prerequisite to participation in Cross-Servicing, Federal agencies must establish 

profiles by completing an Agency Profile Form.  Id. ¶ 6.  The form provides DMS with general 
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information about the agency’s debt collection program (or programs) and the applicable 

parameters under which DMS can conduct collection activities on behalf of the referring agency.  

Id.  The “Program Collection Action” section of the form presents the various collection tools 

available through Cross-Servicing.  Id.  Creditor agencies can authorize DMS, through Cross-

Servicing, to use a variety of tools on their behalf, including:  sending demand letters and placing 

collection calls; furnishing information to credit bureaus; garnishing wages; or referring debt to 

TOP.  Id.   

TOP is a fully automated, computerized system that manages, in accordance with various 

federal laws, the collection of delinquent federal and state debts by intercepting or reducing 

payments disbursed by federal and state agencies to debtors.  Id. ¶ 7.  First, federal agencies, known 

as “creditor agencies,” submit debts7 to TOP.  Id. ¶ 7a.  Creditor agencies certify that the debts 

they submit are valid, legally enforceable for purposes of offset, and that they have met all due 

process requirements in Fiscal Service regulations, and any other laws applicable to the debt they 

seek to collect.  Id. ¶ 7b.  Each year, creditor agencies sign a certification agreement with Fiscal 

Service.  Id.  This certification agreement states that when a creditor agency submits a debt it is 

certifying that the debt is valid, legally enforceable for purposes of offset, and that it has satisfied 

all due process prerequisites.  Id.   

When a federal agency determines that a payment to a person or entity is required, that 

agency, also known as a “payment agency,” fills out a certified payment voucher and submits it to 

disbursing officials for disbursement.  See 31 U.S.C. § 3325.  The payment agency certifies the 

name and taxpayer identifying number (“TIN”) of the person legally entitled to the payment, the 

amount of the payment, the account from which the payment is to be made, the date on which the 

 
7 The information submitted by the creditor agency is limited primarily to the debtor’s name, address, taxpayer 
identifying number (TIN), and balance due on the debt.  Id. ¶ 7a.   
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payment is to be made, and where the payment is to be directed (e.g., physical address for checks, 

or bank account routing information for electronic or wire payments).  Id. ¶ 7c.  As part of the 

disbursement process, TOP compares the names and TINs on payment vouchers with the names 

and TINs associated with debts in the TOP database.  Id. ¶ 7d.  If the name and TIN of a party 

entitled to payment match the name and TIN of a debtor, TOP offsets the payment.  Id.  At the 

time of the offset, TOP automatically reduces the debt balance by the amount of the offset.  Id.   

After the offset occurs, Fiscal Service sends a notice to the debtor informing the debtor that 

the payment has been reduced.  Id. ¶ 7e.  Thereafter, the information about the offset is then 

transmitted to the creditor agency for the purpose of ensuring that the offset monies are properly 

applied to the debt balance as shown on the creditor agency’s books.  Id.  The creditor agency that 

referred a debt to TOP remains responsible for taking appropriate action to collect the debt and for 

inactivating the debt when collection action is no longer appropriate.  Id. ¶ 7f.  Once a debt is 

inactivated, Fiscal Service has no authority to collect the debt.  Id.  

Because TOP is an automated program, for debts submitted by the creditor agency to TOP, 

Fiscal Service is not independently aware of whether payment offset to collect a particular debt is 

appropriate.  Id. ¶ 7f; see also 31 C.F.R. §§ 285.5(d)(6); 285.2(d); 285.12(i).  Fiscal Service’s 

authority to reject a certification is limited to whether it is not submitted in the proper form (i.e., 

electronically) or lacks required information (such as a debt balance).  Id. ¶ 7g.  Fiscal Service 

relies entirely on the certification from the creditor agency regarding whether the debt was eligible 

for referral to TOP.  Id.; see also 31 C.F.R. §§ 285.5(d)(6); 285.2(d).   

Given the process outlined above, Fiscal Service lacks the factual knowledge and 

substantive expertise to make determinations whether a debt is valid or delinquent or whether it 

has been properly referred to Fiscal Service for collection.  Edmonds’ Decl. ¶ 7g.  If Treasury did 
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not rely on the certifications, it would be operationally impossible for TOP to function due to the 

volume of debts and payments.  Id.  For instance, as of December 28, 2021, there were 

approximately 206.3 million referred debts in TOP representing a total value of $1.8 trillion.  Id. 

FACTUAL BACKGROUND 

The Tribe’s use of TCSA grant funds gave rise to a finding and determination of disallowed 

costs which resulted in the federal debt that is the subject of this litigation.  Declaration of 

Krissanne Stevens ¶ 5 (hereinafter “Stevens Decl.”).  Bills for Collection relevant to this complaint 

were issued to the Tribe by the DOI for fiscal years 2017 and 2018.  Id. ¶¶ 29, 39.  The applicable 

timelines are addressed below.  Background regarding fiscal years 2016 and 2019 are provided for 

additional context for the Court.  Specifically, details regarding fiscal year 2019 are relevant to 

establish the Tribe’s notice and knowledge about administrative exhaustion under the CDA and 

related regulations. 

Fiscal Year 2016 

 On February 22, 2018, Findings and Determinations related to the 2016 Fiscal Year Single 

Audit report for the Tribe were mailed to the Honorable Boyd Gourneau, Chairman of the Lower 

Brule Sioux Tribe.  Id. ¶ 6, Ex. 1.  The mailing was sent via Certified Mail and received by the 

Tribe on March 5, 2018.  Id. ¶¶ 7-8, Exs. 1-2.  The cover letter accompanying the Findings and 

Determination clearly provided notice of the Tribe’s “right to dispute any information contained 

in the Awarding Official’s final decision” by appealing to: (1) the Civilian Board of Contract 

Appeals within 90 days of receipt or (2) the Court of Federal Claims within 12 months of receipt.8  

Id. ¶ 9, Ex. 1, p. 1.  No such appeal was filed.   Id. ¶ 11. 

 
8 The Appeal Notice for the FY 2016 Findings & Determination (as well as those for the FY 2017 and FY 2018 
Findings & Determinations) failed to reference a third mechanism of appeal then available to the Tribe—a 12-month 
timeframe to also appeal to the United States District Court.  25 C.F.R. § 900.222. 
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Within this Findings and Determination, Finding #2016-001 questioned costs in the 

amount of $6,122,556.  The Finding Cause found that: “The [Tribe] has overspent their general 

fund and used federal funds to supplement their shortfall similar to a short-term borrowing.”  Id. ¶ 

12, Ex. 1, p. 5-6.  The Tribe responded, admitting to the improper practice: “There is no 

disagreement with the audit finding.  Management will strive to maintain the funds for federal 

programs in the restricted savings account and transfer as needed to cover expenditures.”  Id. ¶ 13, 

Ex. 1, p. 6.  The 2016 Findings and Determination concluded that “the Tribe misapplied 

$6,122,556 in questioned costs . . . and the questioned costs are sustained.  A bill of collection will 

be issued requiring [the Tribe] to reimburse the Great Plains Region a total of $6,122,556.”  Id. ¶ 

14, Ex. 1, p. 7.     

A request for a Bill for Collection (labeled #SC 2016-5499) was issued the same day, 

February 22, 2018, with instructions to credit for collection the sum of $6,122,556 for the 

following accounts:  

$3,591,445 to AADD15A02G/157A2100RM/A087G0505/413A 
$2,531,111 to AADD1A02G/167A2100DD/A0E450000/252100.   

 
Id. ¶ 15, Ex. 3.9   

Collection efforts for the 2016 bill were suspended on March 8, 2018, for the purpose of 

considering additional information provided by the Tribe.  Id. ¶ 17.  The suspension became 

indefinite, and the Bill for Collection for Fiscal Year 2016 was never collected upon.  Rather, a 

determination was made to address the funds owed within the issuance of a Bill for Collection for 

Fiscal Year 2017.  Id. ¶ 18.   

 
9 When a Bill for Collection is issued by the BIA, it is sent to the Division of Internal Evaluation and Assessment 
(“DIEA”).  The DIEA operates under the Office of the Assistant Secretary of the Department of Interior and serves 
as the audit liaison/point of contact for all Indian Affairs organizations pertaining to all audits, including Tribal audit 
matters.  The DIEA assists in identifying debts eligible for referral to the Department of Treasury for collection.  Id. 
¶ 16.   
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Fiscal Year 2017 

On March 20, 2019, Findings and Determination related to the 2017 Fiscal Year Single 

Audit Report for the Tribe were mailed to the Honorable Boyd Gourneau, Chairman of the Lower 

Brule Sioux Tribe.  Id. ¶ 19, Ex. 4.  The mailing was sent via Certified Mail with a Return Receipt 

requested.  Id. ¶ 20, Ex. 4.  The certified mail receipt indicates the mailing was received by the 

Tribe in March 2019 and signed for by Trish Lundell.  Id. ¶ 21, Ex. 5.  The cover letter 

accompanying the Findings and Determination clearly provided notice of the Tribe’s “right to 

dispute any information contained in the Awarding Official’s final decision” by appealing to: (1) 

the Civilian Board of Contract Appeals within 90 days of receipt or (2) the Court of Federal Claims 

within 12 months of receipt.  Id. ¶ 22, Ex. 4, p. 1.  No such appeals were filed.  Id. ¶ 24.  

Within this Findings and Determinations, and similar to the 2016 findings, Finding 2017-

003 questioned costs in the amount of $3,679,223.  The Condition found that “[t]he Tribe has used 

forward funded grant monies to fund other programs and general fund activities.”  Id. ¶ 25, Ex. 4, 

p. 3-4.  The Tribe responded, again admitting to the improper practice: “There is no disagreement 

with this finding.  The Tribe’s management is working towards rectifying the continued 

overspending of funds that result in the deficient fund balances.  Management will strive to 

maintain the funds for federal programs in the restricted savings account and transfer as needed to 

cover expenditures.”  Id. ¶ 26, Ex. 4, p. 4.  The Findings and Determination concluded that “[s]ince 

the Tribe could not provide any documentation of cash on hand, my determination is to sustain the 

questioned costs of $3,679,223.  In addition, the Regional Office will be issuing a payment 

restriction letter to remedy the repeat finding.”  Id. ¶ 27, Ex. 4, p. 4.   

A request for a Bill for Collection (labeled # 2917-6175) was issued on or about April 9, 

2019, with instructions to credit for collection the sum of $3,679,223 for the following accounts: 
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$1,839,611.50 to AAAA15343T/178A2100DD/A0J908080.999900/252i 
$1,838,611.50 to AAAA15343T/178A2100DD/A0H901010.999900/252i 

 
Id. ¶ 28, Ex. 6.   
 

The 2017 Bill for Collection was issued on June 10, 2020.  Id. ¶ 29.  On December 9, 2020, 

DOI referred the FY 2017 debt10 to Fiscal Service.11  Edmonds Decl. ¶ 10a.  At that time, DOI 

certified to Fiscal Service that the Tribe owed the debt, that all requisite due process had been 

provided, and that there were no bars to collection.  Id.  Between December 31, 2020, and October 

18, 2021, Fiscal Service took a total of 47 offsets against the Tribe, two of which were reversed.12  

Id. ¶ 10b.  On October 21, 2021, in response to the initiation of the current lawsuit and at the 

direction of the DOI, Fiscal Service inactivated this debt.  Stevens Decl. ¶ 29; Edmonds Decl. ¶ 

10c.  The debt status is currently set as “Inactive” in TOP, meaning it is not subject to collection 

through offset by Fiscal Service.13  Edmonds Decl. ¶¶ 10c-d.   

Fiscal Year 2018 

On November 5, 2019, Findings and Determination related to the 2018 Fiscal Year Single 

Audit Report for the Lower Brule Sioux Tribe were mailed to the Honorable Clyde J.R. Estes, 

Chairman of the Lower Brule Sioux Tribe.  Stevens Decl. ¶ 30, Ex. 7.  The mailing was sent via 

Certified Mail with a Return Receipt requested.  Id. ¶ 31, Ex. 7.  The certified mail receipt indicates 

the mailing was received by the Lower Brule Sioux Tribe on November 8, 2019, and signed for 

by Trish Lundell.  Id. ¶ 32, Ex. 8.  The cover letter accompanying the Findings and Determination 

clearly provided notice of the Tribe’s “right to dispute any information contained in the Awarding 

 
10 Debt account ID ending in -4456.  Edmonds Decl. ¶ 10a. 
11 Pursuant to the Agency Profile created by DOI, the debt was referred to Cross-Servicing, and Cross-Servicing 
referred the debt to TOP.  Id. 
12 A reversal of an offset refers to the return of funds to the payment agency from the portion of the payment that was 
offset and the reversal of the collection resulting from the offset.  Id. ¶ 10b., n.3. 
13 A debt can be reactivated or re-referred as long as the creditor agency can meet the certification requirements (i.e., 
valid, legally enforceable for purposes of offset, and satisfied all due process prerequisites).  Fiscal Service will not 
collect a debt that is inactivated unless it has been reactivated.  Edmonds Decl. ¶ 10e.   
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Official’s final decision” by appealing to: (1) the Civilian Board of Contract Appeals within 90 

days of receipt or (2) the Court of Federal Claims within 12 months of receipt.  Id. ¶ 33, Ex. 7, p. 

1.  No such appeals were filed.  Id. ¶ 35. 

Within this Findings and Determinations, Finding #2018-004 questioned costs in the 

amount of $3,552,860.  The Condition found that “[t]he Tribe has used forward-funded grant 

monies to fund other programs and general fund activities.”  Id. ¶ 36, Ex. 7, p. 3-4.  The Tribe 

responded, admitting its accounting errors: “The Tribe will continue to look for ways to improve 

the oversight over accounting records for all parts of the Tribe as a whole.”  Id. ¶ 37, Ex. 7, p. 3.  

The Findings and Determination concluded that “the Tribe misapplied $3,552,860 in questioned 

costs identified in Finding #2018-004 and the questioned costs are sustained.  A Bill of Collection 

will be issued requiring you to reimburse the Great Plains Region a total of $3,552,860.”  Id. ¶ 38, 

Ex. 7, p. 4.   

The 2018 Bill for Collection was issued on June 10, 2020.  Id. ¶ 39.  On December 9, 2020, 

DOI referred the FY 2018 debt14 to Fiscal Service.15  Edmonds Decl. ¶ 11a.  At that time, DOI 

certified to Fiscal Service that the Tribe owed a debt, that all requisite due process had been 

provided, and that there were no bars to collection.  Id.  Between February 22, 2021, and May 6, 

2021, Fiscal Service took a total of 17 offsets against the Tribe.  Id. ¶ 11b.   

On April 30, 2021, a Revised Findings and Determination was issued for Finding #2018-

004 which concluded that “$3,552,860 in questioned costs on item #2018-004 should be 

reinstated” as that amount was duplicative of the Fiscal Year 2017 finding 2017-003.  Stevens 

Decl., ¶ 40, Ex. 9, p. 2.  As a result, on May 6, 2021, at the direction of DOI, Fiscal Service 

 
14 Debt account ID ending in -4457.  Edmonds Decl. ¶ 11a. 
15 Pursuant to the Agency Profile created by DOI, the debt was referred to Cross-Servicing, and Cross-Servicing 
referred the debt to TOP.  Id. 
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inactivated the debt.  Id. ¶ 41; Edmonds Decl. ¶ 11c.  The debt status is currently set as “Inactive” 

in TOP, meaning it is not subject to collection through offset by Fiscal Service.  Edmonds Decl. 

¶¶ 11c-d.   

Fiscal Year 2019 

On August 20, 2021, Findings and Determination related to the 2019 Fiscal Year Single 

Audit Report for the Lower Brule Sioux Tribe were mailed to the Honorable Clyde J.R. Estes, 

Chairman of the Lower Brule Sioux Tribe.  Stevens Decl. ¶ 42, Exh. 10.  The cover letter 

accompanying the Findings and Determination highlights the Tribe’s “right to dispute any 

information contained in the Awarding Official’s final decision” by appealing to: (1) the Civilian 

Board of Contract Appeals within 90 days of receipt or (2) the Court of Federal Claims within 12 

months of receipt.  Id. ¶ 43, Ex. 10, p. 1. 

After more than three years of deficiencies and notices, the Tribe finally filed an 

administrative appeal with the Civilian Board of Contract Appeals (“CBCA”) on December 1, 

2021, challenging the BIA’s Findings and Determination for the Tribe’s Fiscal Year 2019 audit 

report.  The Tribe’s administrative appeal is currently pending with the CBCA.  Id. ¶ 44. 

STANDARD OF REVIEW 

A court may grant a motion to dismiss a complaint under Federal Rule of Civil Procedure 

12(b) for lack of subject matter jurisdiction and for a failure to state a claim.  Carney v. Houston, 

33 F.3d 893, 894 (8th Cir. 1994) (citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).  Pursuant 

to Federal Rule of Civil Procedure 12(b)(1), a plaintiff bears the burden of establishing by a 

preponderance of the evidence at the onset of a case that the court possesses subject matter 

jurisdiction.  Federal courts have limited jurisdiction, and the law presumes that a cause of action 

lies outside its jurisdiction.  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). 
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In deciding a motion to dismiss for lack of subject matter jurisdiction, a court is not limited 

to the allegations set forth in the complaint, but may consider material outside of the pleadings in 

an effort to determine whether it has jurisdiction.  Osborn v. United States, 918 F.2d 724, 729 (8th 

Cir. 1990).  The Court must first distinguish between a facial attack and a factual attack.  Id. at 729 

n.6.  For a facial attack, allegations in the complaint are taken as true and disputed issues are 

construed and all reasonable inferences drawn in favor of the Complaint.  However, under a factual 

attack, the non-moving party loses the benefit of such safeguards.  Id. 

If the court views the motion to dismiss under Rule 12(b)(6), however, then the court 

accepts as true the factual allegations in the complaint and draws all reasonable inferences in favor 

of the nonmoving party.  Freitas v. Wells Fargo Home Mortg., Inc., 703 F.3d 436, 438 (8th Cir. 

2013) (citation omitted).  In addition to the complaint, the court may consider materials that are 

part of the public record and materials that may be embraced by the complaint.  Porous Media 

Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 1999) (citation omitted).  “To survive a motion 

to dismiss, a complaint must contain sufficient factual matter, accepted as true, ‘to state a claim to 

relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”16  Id.   

ARGUMENT 

I. The Court Lacks Subject Matter Jurisdiction. 
 

This Court lacks subject matter jurisdiction over Plaintiff’s Complaint because Plaintiff  

 
16 Because Defendants move to dismiss under a facial attack to subject matter jurisdiction pursuant to Fed. R. Civ. P. 
12(b)(1) or, alternatively, for failure to state a claim under 12(b)(6), the Court’s standard of review is ultimately the 
same under either avenue. 
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failed to exhaust mandatory administrative remedies under the CDA.  “The United States, as 

sovereign, is immune from suit save as it consents to be sued and the terms of its consent to be 

sued in any court define that court’s jurisdiction to entertain the suit.”  Hercules Inc. v. United 

States, 516 U.S. 417, 422 (1996).  A waiver of sovereign immunity “cannot be implied but must 

be unequivocally expressed” in the text of the statute on which the claimed waiver is based. United 

States v. King, 395 U.S. 1, 4 (1969).  Waivers of immunity must be construed strictly in favor of 

the sovereign, and not enlarged beyond what the statutory language requires.  Ruckelshaus v. 

Sierra Club, 463 U.S. 680, 685-86 (1983).  “Plaintiffs bear the burden of establishing the existence 

of subject matter jurisdiction.”  Sac & Fox Tribe of Miss. in Iowa v. Bear, 258 F. Supp. 2d 938, 

940 (N.D. Iowa 2003) (citing Osborn v. United States, 918 F.2d 724, 730 (8th Cir. 1990)).  

Plaintiffs also bear the burden of showing an express waiver of sovereign immunity.  VS Ltd. 

P’ship v. Dep’t of Hous. & Urban Dev., 235 F.3d 1109, 1112 (8th Cir. 2000). 

 In this case, the only potentially applicable waivers of sovereign immunity arise from the 

ISDEAA and the CDA.  Section 5331 of the ISDEAA provides a waiver of immunity for any cause 

of action or claim arising under the Act.  See 25 U.S.C. § 5331(a).  Section 5331 expressly 

provides, however, that the CDA applies to self-determination contracts, including all claims 

concerning self-determination contracts and TCSA grant funding where a party seeks monetary 

damages.  See id. §§ 5331(d), 2507; see also Pueblo of Zuni v. U.S., 467 F. Supp. 2d 1099, 1109 

(D.N.M.).  “[T]he CDA is a statute waiving sovereign immunity.”  M. Maropakis Carpentry, Inc. 

v. United States, 609 F.3d 1323, 1329 (Fed. Cir. 2010).  It therefore “must be strictly construed in 

favor of the sovereign” and courts accordingly “enforce[] the strict limits of the CDA as 

jurisdictional prerequisites to any appeal.”  Id. 
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 The respective Findings and Determinations issued pertaining to the single-agency audit 

reports for Fiscal Years 2016, 2017, and 2018 are labeled final decisions by an awarding official, 

triggering the Tribe’s right to appeal.17  41 U.S.C. § 7104.  Pursuant to those appeal rights, the 

Tribe was entitled to appeal to the CBCA within 90 days of receipt of the decisions.  41 U.S.C. § 

7104(a); 25 C.F.R. § 900.222; see also 25 C.F.R. § 44.110(a)(4) and (b) (applying 25 C.F.R. part 

900 to TCSA grants).  No such appeals were made for any relevant fiscal year.  Stevens Decl., ¶¶ 

11, 24, and 35.  The Tribe also was permitted to appeal within 12 months of receipt of the Findings 

and Determinations to either the Court of Federal Claims or the United States District Court.  41 

U.S.C. § 7104(b); 25 C.F.R. § 900.222; see also 25 C.F.R. 44.110(a)(4) and (b).  Again, no such 

appeals were made for any relevant fiscal year.  Stevens Decl., ¶¶ 11, 24, and 35.  Therefore, the 

decisions with respect to the money owed to BIA for fiscal years 2016, 2017, and 2018 are now 

time-barred and final, stripping this Court of jurisdiction under the current posture.  41 U.S.C. 

§ 7103(g) (stating “the contracting officer’s decision on the claim is final and conclusive and is 

not subject to review by a forum, tribunal, or Federal Government agency”). 

 Other Courts have determined that “exhaustion under the CDA is a jurisdictional 

requirement.”  Pueblo of Zuni v. United States, 467 F. Supp. 2d 1099, 1107 (D.N.M. 2006); see 

also Bowman Constr. Co. v. United States, 154 Fed. Cl. 127 (Fed. Cl. 2021) (finding Plaintiff’s 

appeal time-barred when outside one-year timeframe outlined in the CDA); Balbach v. United 

States, 119 Fed. Cl.681 (Fed. Cl. 2015)18 (dismissing claim brought outside the CDA’s one year 

statute of limitations).  Similarly, here, the Tribe failed to satisfy a predicate requirement of the 

 
17 To the extent the Tribe attempts to dispute disallowed costs related to any ISDEAA contract funding, as opposed 
or in addition to TCSA grant funding, the same result occurs.  Both statutes apply the same dispute process under 
the CDA. 
18 The Bowman court highlights the “open question [of] whether the one-year statute of limitations in the CDA is 
jurisdictional.”  154 Fed. Cl. 127, 136 (additional citation omitted).  “Nonetheless, because Defendant has raised its 
motion under Rule 12(b)(1), the Court applied procedures under that Rule to resolve th[e] motion [in favor of 
Defendant].” Id. 
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CDA.  As such, this Court should dismiss the Complaint in its entirely due to the Tribe’s failure 

to exhaust, which here is a jurisdictional bar to suit rather than a traditional affirmative defense.   

The Tribe cannot argue lack of notice or knowledge to toll this jurisdictional CDA time 

limit for suit.  First, the above timeline establishes numerous instances of notice provided to the 

Tribe by the BIA on precisely how to exhaust its administrative remedies.  More pointedly, the 

Tribe recently filed an appeal with the CBCA with regard to the Findings and Determination for 

Fiscal Year 2019.19  Stevens Decl. ¶ 44.  If the Tribe did not know such an appeal is a mandatory 

prerequisite of the CDA, the Tribe would have included this FY 2019 claim within the current 

Complaint.  Plaintiff’s CBCA appeal establishes that Plaintiff knew how to satisfy the CDA and 

its implementing regulations and appropriately appeal all Findings and Determinations, but failed 

to do so in the timeframe afforded by federal law.   

II. Declaratory Relief Is Not Warranted. 
 

The Tribe takes issue with the BIA’s efforts to collect misdirected grant funds appropriated 

for the purpose of tribally controlled schools and seeks declaratory judgment pursuant to 28 U.S.C. 

§ 2201 et seq.  ECF No. 1, ¶¶ 15, 64-96.  Contrary to the arguments presented by the Tribe in this 

action, there appears to be no disagreement between the parties that federal funds were improperly 

spent in fiscal years 2016 to 2018.  See Stevens Decl. ¶¶ 13, 26, 37.  As such, declaratory relief is 

not warranted.   

The Declaratory Judgment Act limits the issuance of declaratory judgments to cases 

involving an “actual controversy.”  28 U.S.C. § 2201(a).  This requirement “refers to the type of 

 
19 To the extent future factual development establishes factual or legal overlap between the respective fiscal years at 
issue within this suit and the facts or legal issues alleged in the CBCA appeal, Defendants preserve all arguments 
related to jurisdictional or other defenses regarding election of remedies.  Popp Telcom v. Am. Sharecome, Inc., 210 
F.3d 928, 936 (8th Cir. 2000) (stating the purpose of the election of remedies doctrine is to “prevent double recovery 
on the same wrong”). 
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‘Cases’ and ‘Controversies’ that are justiciable under Article III.”  MedImmune, Inc. v. Genentech, 

Inc., 549 U.S. 118, 127 (2007).  In this context, an actual controversy requires a concrete dispute 

between parties with adverse legal interests, and the plaintiff must seek “specific relief through a 

decree of a conclusive character, as distinguished from an opinion advising what the law would be 

upon a hypothetical state of facts.”  Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 241, 57 S.Ct. 

461, 81 L.Ed. 617 (1937); accord Maytag Corp. v. Int'l Union, United Auto., Aerospace & Agric. 

Implement Workers of Am., 687 F.3d 1076, 1081 (8th Cir. 2012).  The burden of establishing the 

existence of an actual controversy rests with the party seeking a declaratory judgment.  Cardinal 

Chem. Co. v. Morton Int'l, Inc., 508 U.S. 83, 95 (1993). 

Here, under the TCSA, awarding funds “may only be used for the purpose for which the 

funds were appropriated[.]”  25 U.S.C. § 2503(b)(4)(A)(iii).  In the Findings and Determinations 

for fiscal years 2016 to 2018, the Tribe repeatedly acknowledged that it improperly spent federal 

funds earmarked for the special and unique educational needs of Indian children.  For FY 2016 

(and questioned costs of $6,122,556), the Tribe responded: “There is no disagreement with the 

audit finding.  Management will strive to maintain the funds for federal programs in the restricted 

savings account and transfer as needed to cover expenditures.”  Stevens Decl. ¶ 13, Ex. 1, p. 6.  

For FY 2017 (and questioned costs of $3,679,223), the Tribe responded: “There is no disagreement 

with this finding.  The Tribe’s management is working towards rectifying the continued 

overspending of funds that result in the deficient fund balances.”  Id. ¶ 26, Ex. 4, p. 4.  For FY 

2018 (and questioned costs of $3,552,860), the Tribe responded: “We will continue to look for 

ways to improve the oversight over accounting records for all parts of the Tribe as a whole.”  Id. 

¶ 37, Ex. 7, p. 3.   
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Notwithstanding these past responses, the Tribe now argues, in part, that it should have 

been allowed to misspend federal funds because, in past years, the BIA did not penalize it for 

inappropriate spending of educational funds.  ECF No. 1, ¶¶ 31-34.  Yet, the Tribe also claims that 

the BIA failed to provide the requisite level of oversight.  Id. ¶ 58.    

Most critical in all these contentions, however, is the fact that the Tribe’s complaints could 

have been considered upon timely appeal to the CBCA, Court of Federal Claims, or this Court.  

As previously argued and established, however, the Tribe failed to first exhaust those remedies, 

which ultimately doom this action.  Rather than having the luxury of addressing each of the fiscal 

year costs during the relevant time periods, the parties (and this Court) are now at a distinct 

disadvantage of trying to recreate timelines, facts, arguments, and legal redress far beyond the 90-

day and 12-month timeframes contemplated.  Declaratory relief should not issue and the Tribe’s 

claims must fail.   

III. Injunctive Relief is Improper When the Threat of Harm Has Ceased. 
 

The Tribe requests both a preliminary and permanent injunction to “halt the . . . seizure of 

federal money”.  ECF No. 1, ¶ 1.  Such relief should not issue.  The four Dataphase factors guide 

whether or not a district court should grant preliminary injunctive relief.  Phyllis Schlafly 

Revocable Trust v. Cori, 924 F. 3d 1004, 1009 (8th Cir. 2019).  Those factors are: “(1) the threat 

of irreparable harm to the movant; (2) the state of balance between this harm and the injury that 

granting the injunction will inflict on other parties litigant; (3) the probability that movant will 

succeed on the merits; and (4) the public interest.”  Id. (quoting Dataphase Sys., Inc. v. C L Sys., 

Inc., 640 F.2d 109, 113 (8th Cir. 1981).   

Here, collection of the debts at issue has already been halted.  Edmonds Decl. ¶¶ 10c., 11c.  

As such, there is no immediate threat of irreparable harm, which is on its own “a sufficient ground 
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to deny a preliminary injunction.”  Phyllis, 924 F.3d at 1009 (citing Gen. Motors Crop. v. Harry 

Brown’s, LLC, 563 F.3d 312, 310 (8th Cir. 2009)).  In the case of a permanent injunction, the 

moving party must “show actual success on the merits.”20  Miller v. Thurston, 967 F.3d 727, 735 

(8th Cir. 2020) (citing Oglala Sioux Tribe v. C & W Enters., Inc., 524 F.3d 224, 229 (8th Cir. 

2008)).  Given the Tribe’s failure to exhaust, as outlined above, Plaintiff cannot succeed on the 

merits, and this Court should decline to issue a preliminary or permanent injunction. 

IV. The Tribe’s APA Claim Is Without Merit. 

Although the Tribe alleges a cause of action based on the Administrative Procedures Act 

(ECF 1 ¶¶ 80-84), its claim under the APA fails for the same reasons discussed above regarding 

exhaustion.  If the Tribe is challenging the BIA’s final agency action of each Fiscal Year’s Findings 

and Determination, it failed to allege and establish that it timely exhausted its administrative 

remedies or timely filed its appeal.  See Edwards v. Dep’t of Army, 708 F.2d 1344, 1346 (8th Cir. 

1983) (“It is well settled that administrative remedies must be fully exhausted before jurisdiction 

vests in the federal courts.”).  One form of redress requested under the APA was for a declaratory 

judgment that the BIA violated a trust duty to promote Tribal self-governance.  But this is a claim 

that is grounded in a grant funding rather than the APA; thus, the Tribe’s remedy would be under 

the CDA, as outlined above.   

Furthermore, the Tribe fails to specify which agency action amounted to a legal wrong that 

was directly reviewable by statute or which agency decision became final such that this Court has 

the ability to review whether the decision was arbitrary and capricious.  See Preferred Risk Mut. 

 
20 “If actual success is found, courts must then consider three factors to determine whether a 
permanent injunction is warranted: ‘(1) the threat of irreparable harm to the moving party; (2) the 
balance of harms with any injury an injunction might inflict on the other parties; and (3) the public 
interest.’” Miller v. Thurston, 967 F.3d at 7336 (8th Cir. 2020). 
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Ins. Co. v. United States, 86 F.3d 789, 792 n.2 (8th Cir. 1996) (finding a plaintiff must specifically 

identify the wrongful agency action and establish it has been adversely affected, and finding a 

plaintiff does not have a right to sue for a violation of the APA unless it can establish a “relevant 

statute whose violation forms the basis for [the] complaint.”).  Broadly citing to the Snyder Act21 

or the ISDEAA does not meet this jurisdictional threshold or state a claim.  

The Tribe further cannot establish, as it must, there “there is no other adequate remedy in 

a court” for APA jurisdiction to exist.  See 5 U.S.C. § 704.  As discussed above, the established 

procedure for challenging the Findings and Determinations is the CDA.  The Tribe should have 

timely availed itself to that avenue of redress.  For these reasons, the Tribe’s APA claim must be 

dismissed. 

V. Mandamus Relief Is Inappropriate Because the Tribe Cannot Establish a Right to the 
Requested Relief and the Tribe Had an Adequate Remedy It Did Not Seek. 

 
The Tribe has failed to establish that the extraordinary remedy of mandamus is appropriate.  

“A district court may grant a writ of mandamus only in extraordinary situations and only if: (1) 

the petitioner can establish a clear and indisputable right to the relief sought, (2) the defendant has 

a nondiscretionary duty to honor that right, and (3) the petitioner has no other adequate remedy.”  

Castillo v. Ridge, 445 F.3d 1057, 1060-61 (8th Cir. 2006) (citing In re SDDS, Inc., 97 F.3d 1030, 

1034 (8th Cir. 1996).  The Tribe cannot establish a clear right to the requested relief—it asks for 

an avenue to dispute the debt and return funds already collection but there is no clear right to such 

relief.  Further, as previously noted, the Tribe had an adequate remedy at law, which it failed to 

timely pursue.  As such, the Tribe’s request for mandamus relief must fail. 

 
21 The BIA operates under the authority of the Snyder Act, which authorizes it to “direct, supervise, and expend such 
moneys as Congress may from time to time appropriate” for Indian education.  25 U.S.C. § 13 (providing that BIA 
will expend funds as appropriated for that “[g]eneral support and civilization, including education.”)  
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VI. Treasury Defendants Are Improper Parties and Must Be Dismissed. 
 

The Tribe’s allegations against Treasury Defendants must be dismissed because the Tribe 

fails to state a cognizable claim against them when they lack discretion and must effectuate 

collection efforts when a debt is referred from a creditor agency.  The Treasury Defendants are 

improper parties to the lawsuit because Treasury, through Fiscal Service, DMS, has no authority 

to take or cease debt collection absent certification from DOI (i.e., the creditor agency).  See 31 

U.S.C. § 3716(c)(1)(A); 31 C.F.R. §§ 285.5(d)(3)(ii), 285.12(i).   

The creditor agency determines when the debt is eligible for referral and controls whether 

and when to utilize Fiscal Service to collect a delinquent debt.  31 U.S.C. §§ 3716(c)(6), 3720A(a).  

Fiscal Service has “no statutory authority over the debt, nor any role in determining whether or not 

the debt was valid or whether [the Tribe’s] benefit payment should be offset.”  Johnson v. U.S. 

Dep’t of Treasury, 300 Fed. App’x. 860, 862-63 (11th Cir. 2008) (finding creditor agency, not 

Treasury, responsible for establishing and validating the debt and complying with due process pre-

requisites); see also 31 C.F.R.§§ 285.2(d); 285.5(d)(6); 285.12(i).  The limited debt information 

provided to Fiscal Service by the creditor agency must be certified by the creditor agency before 

Fiscal Service will take any collection action or conduct any offsets.  31 C.F.R. §§ 285.2(d), 

285.4(d), 285.5(d)(6), 285.12(i). 

Here, DOI referred the debts at issue to Fiscal Service.  See Stevens Decl. ¶¶ 16, 29, 39; 

Edmonds Decl. ¶¶ 10a., 11a.  DOI certified that the debts were valid, delinquent, with no bars to 

collection, and that the Tribe had been given all the requisite due process.  See 31 C.F.R. §§ 

285.2(b)(1); 285.4(d), 285.5(d)(6).  Once the debt was properly certified, Fiscal Service was 

required to take all appropriate collection actions, and it did so by taking 47 offsets on the first 

debt and 17 offsets on the second debt.  See Edmonds Decl. ¶¶ 10b., 11b.; 31 U.S.C. § 
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3716(c)(1)(A) (“[A] disbursing official of the Department of the Treasury . . .  shall offset at least 

annually the amount of a payment which a payment certifying agency has certified to the 

disbursing official for disbursement, an amount equal to the amount of a claim which a creditor 

agency has certified to the Secretary of the Treasury pursuant to this subsection.”); see also 31 

C.F.R. § 285.5(c)(2) (“Disbursing officials shall compare payment records with delinquent debt 

records submitted to Fiscal Service for collection by offset.  When a match occurs, and all other 

requirements for offset have been met, the disbursing official shall offset the payment to satisfy, 

in whole or part, the payee’s debt to the extent allowed by law.”)  Then, DOI inactivated the debts 

causing Fiscal Service to place then in “Inactive” status.  Stevens Decl. ¶¶ 29, 41; Edmonds Decl. 

¶¶ 10c-d, 11c-d.   

Fiscal Service has no independent role in determining whether offset is appropriate or when 

to cease the same.  Fiscal Service simply acts in a ministerial role without discretion.  See 

McWhorter v. Kennedy, 324 F.2d 793, 794 (8th Cir. 1963) (explaining that courts cannot require 

a federal agency or official to perform a function it is not clearly authorized by law to perform); 

Blaney v. United States, 34 F.3d 509, 514 (7th Cir. 1994) (citing Dunes Council v. Alexander, 584 

F.2d 158, 162 (7th Cir. 1978) (stating that “the judiciary cannot compel through writ of mandamus 

a federal official to perform any function unless the official is clearly directed by law to perform 

such a duty)); Goulet v. Schweiker, 557 F. Supp. 1250, [pin cite] (D. Vt. 1983) (dismissing 

Treasury as party in payment disbursement issue, as Treasury’s duties were limited to 

disbursement of funds based on an agency’s certified request for payment).22   

 
22 See also Hughes v. United States, 2015 WL 4477961 at *2 (E.D. La. July 22, 2015) (holding that Treasury has no 
liability for conducting offsets on certified debts); Edwards v. Colvin, 2014 WL 5493473 at *4 (W.D. Pa. Oct. 30, 
2014) (“If Plaintiff disputes the debt, his remedy is to pursue a proceeding against the agency to which he owes the 
debt, and not the [payment agency.]”); Williams v. United States, 2014 WL 4078479 at *4 (M.D. Pa. July 28, 2014) 
(explaining that courts should not “should not interfere with the Treasury in its performance of this duty which it is 
required by law to perform”); Harrison v. Soc. Sec. Admin, 2014 WL 29042 at *4, n.3 (E.D. Va. Jan. 2, 2014) (noting 
that “at least one circuit court has held that only a creditor agency is a proper defendant for claims arising from the 
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As such, given that Fiscal Service served purely administrative functions, which it was 

required to perform and cannot cease without action of the creditor agency (here: DOI), all of the 

Tribe’s claims relating to the Treasury Defendants should be dismissed.  Further, both debts at 

issue are currently “Inactive.”  As such, any injunction or other form of relief against the Treasury 

Defendants would be improper.   

CONCLUSION 

 For the foregoing reasons, Defendants respectfully request that the Court dismiss the 

Plaintiff’s Complaint for lack of subject matter jurisdiction. In the event the Court retains 

jurisdiction, Defendants request the Court find Plaintiff fails to state a claim against, or the Court 

lacks subject matter jurisdiction over, Defendants Fiscal Service and Gribben. 

Dated this 27th day of January, 2022. 

      DENNIS R. HOLMES 
      UNITED STATES ATTORNEY 
 

/s/ Ellie J. Bailey  
Ellie J. Bailey 
Alexis A. Warner 
Assistant U.S. Attorneys 
P.O. Box 7240 
Pierre, SD 57501 
(605) 945-4556 
Ellie.Bailey@usdoj.gov 
Attorneys for Defendants 

 

 
TOP”) (citing Johnson, 300 Fed. App’x. at 862); Lepelletier v. U.S. Dep’t of Educ., 2009 WL 4840153, at *1 (D.D.C. 
Dec. 14, 2009) (finding that Treasury, as the disbursing agency, was an improper party to plaintiff’s suit in which 
plaintiff disputed the propriety of the offset to collect his student loan debt). 
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