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 Pursuant to the Court’s Order, Rules 27 and 42 of the Federal 

Rules of Appellate Procedure, and Rules 27.1 and 27.3 of the Tenth 

Circuit Rules of Appellate Procedure, the Iowa Tribe of Oklahoma (the 

“Tribe”), as real party in interest, responds to Appellant Monster 

Technology Group LLC’s (“Monster”) Motion to Dismiss.  As has become 

a pattern in this case, Monster’s relationship with candor is tenuous at 

best; its compliance with applicable rules is dubious; and its reliance on 

controlling authority is misplaced. 

FACTUAL BACKGROUND 

 Monster has asserted that its appeal has been rendered moot 

because it has filed a new complaint in the Western District of 

Oklahoma. But Monster is wrong, because the new complaint has the 

exact same deficiencies as the complaint at issue in this case. While the 

Tribe has already recited all relevant facts in its Answering Brief, the 

pertinent procedural facts are set forth below for the Court’s benefit. 

 Monster’s predecessor, United Entertainment Group, LLC 

(“UEG”), and the Tribe entered into a series of agreements and 

amendments related to the development of software beginning in 2015. 

[See App’x at 11 ¶ 16; Supp. App’x at 5 ¶ 7.] 2017 amendments to the 
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agreements designated the Courts of the Iowa Tribe of Oklahoma 

(“Tribal Courts”) as the forum for any disputes related to the 

agreements. [Id.] 

A. The Tribe obtained a preliminary injunction 
enjoining AAA proceedings initiated by Monster. 

 This dispute arises from Monster’s attempts to compel the Tribe to 

arbitrate before the AAA, despite the clear contractual choice-of-law 

provision and the Tribe’s rights as a sovereign. In January 2021, 

Monster commenced a case before the AAA against the Tribe. [App’x at 

7, 18 ¶ 42.] To protect its contractual rights and, more importantly, its 

rights as a sovereign, the Tribe immediately objected to the proceedings 

at the AAA venue and filed a Complaint for Declaratory and Injunctive 

relief in February 2021 in the District Court of the Iowa Tribe of 

Oklahoma (“Tribal District Court”). [Supp. App’x at 6 ¶ 17, 4–8, 67–68, 

70–72.] The Tribe’s Complaint sought a declaration that the Tribal 

District Court was the appropriate forum for any dispute related to the 

parties’ contracts be resolved by the Tribal Courts, as well as a 

preliminary and permanent injunction to prevent the AAA proceedings 

from going forward. [Supp. App’x at 8––80.]  
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 Monster filed a document it called a “Special Appearance,” which 

purported to seek dismissal of the Tribal District Court case, but did not 

appear or defend against the application for a preliminary injunction.1 

[Supp. App’x at 81.] With no opposition to the Motion, the Tribal 

District Court granted the Tribe’s Motion and issued a preliminary 

injunction enjoining the AAA arbitration. [Supp. App’x at 121–123.]  

B. Monster fails to follow Tribal Court rules to appeal 
the preliminary injunction. 

 Although Monster filed a Notice of Interlocutory Appeal in the 

Tribal District Court on April 21, 2021, it did nothing to further its 

appeal. [Supp. App’x at 124–125, 141–142.] Indeed, Monster did not 

even attempt to do any of the following: seek permission to file an 

interlocutory appeal of the denial of the relief sought in its “Special 

Appearance,” as required by Tribal Rule of Appellate Procedure (“Tribal 

Rule”), section 103(C)); order the required transcripts as required by 

Tribal Rule 109(B)(1); or file a statement of issues as required by Tribal 

                                      
1 This filing was not in conformity with the Iowa Tribe Code of Civil 
Procedure. Under the Rules of the Iowa Code of Civil Procedure, section 
112(B), Monster should have filed a Motion to Dismiss. 
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Rule 109(B)(3).2 Monster did not even file a brief. See Tribal Rule 426. 

With no issues to consider on appeal, the Tribal Supreme Court did not 

schedule any proceedings. 

C. Monster initiates litigation in the District Court for 
the Western District of Oklahoma. 

 Rather than do anything to further its appeal, in September 2021, 

Monster filed a complaint in the U.S. District Court for the Western 

District of Oklahoma, in essence seeking orders to supersede the Tribal 

District Court’s preliminary injunction and to deprive the Tribal 

District Court of jurisdiction. [App’x at 7.] The Complaint acknowledged 

that nearly identical proceedings were being litigated with the Tribal 

Courts. [App’x at 20, ¶ 47.]  

D. The district court dismisses Monster’s complaint for 
failure to exhaust Tribal remedies. 

 Recognizing the well-established tribal court exhaustion rule, and 

because the Complaint “clearly indicates that there is an appeal 

pending before the tribal court,” the district court dismissed Monster’s 

Complaint without prejudice. [App’x at 68–70.] In denying Monster’s 

                                      
2 The Tribe’s Code of Civil Procedure for the Tribal District Court and 
the Tribal Supreme Court can be found on the Tribe’s government 
website. See Iowa Tribe of Oklahoma District Court, https://www.
bahkhoje.com/government/tribal-court/ (last visited February 25, 2022). 

Appellate Case: 21-6146     Document: 010110678800     Date Filed: 05/02/2022     Page: 5 



 

5 

 

motion for reconsideration, the district court emphasized that the 

dismissal was not final, and that once Tribal Court proceedings had 

concluded, Monster could re-file. Monster, heedless of the consequences 

of such a ruling, took an appeal to this Court. 

E. The Tribal Supreme Court dismissed Monster’s appeal 
for failure to prosecute. 

 Because Monster had failed to prosecute its appeal of the Tribal 

District Court’s order entering a preliminary injunction, in October 

2021, the Tribe filed a motion to dismiss the appeal. [Supp. App’x at 

126–135.] The Tribal Supreme Court heard the Tribe’s motion in 

January 2022. [Supp. App’x at 136–137.] After hearing oral argument 

from both parties and taking the issue under advisement, the Tribal 

Supreme Court dismissed Monster’s appeal and re-vested jurisdiction 

with the Tribal District Court. [Supp. App’x at 138–140.] That ruling, 

however, occurred well before the Tribe’s Answering Brief was due in 

this Court. Indeed, even after the Tribal Supreme Court had re-vested 

jurisdiction with the Tribal District Court, Monster failed to recognize 

the implications in its Reply Brief. 

 As described in further detail below, Monster’s Opening Brief in 

this matter continued to ignore the controlling jurisdictional principles 
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that compelled the district court to dismiss its case in the first place. 

And when the Tribe moved for this Court to take judicial notice over 

Tribal Court filings to give the Court a complete picture of the record, 

Monster inexplicably objected. 

F. Monster files a new complaint with the District Court 
of the Western District of Oklahoma. 

 Despite having a pending appeal in this Court, and fresh on the 

heels of having its appeal to the Tribal Supreme Court dismissed for 

failure to comply with the Tribal Rules, Monster filed a new complaint 

in the U.S. District Court for the Western District of Oklahoma. The 

claims were nearly identical to the first complaint Monster filed, and 

seek again to divest the Tribal District Court of jurisdiction over the 

case. 

G. Monster failed to meaningfully confer in advance of 
filing its motion. 

 Monster purports to set forth the position of the Iowa Tribe in its 

Motion. That position is misstated. To be sure, the Tribe’s position on a 

putative motion was never sought.  

 Despite the admonishment to parties by Circuit Rule 27.1 to 

“make reasonable efforts to contract opposing parties well in advance of 
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filing a motion” so that the party may “learn the opposing party’s 

position” on the putative motion, Monster’s counsel shirked his 

obligations. Rather than indicating his plan to file any motion, 

Monster’s counsel simply sent a glib email stating:  “I assume no 

objection to dismissal of appeal [sic]?” (See April 14, 2022 Email, 

attached hereto as Exhibit A).  

 Pursuant to Rule 42(b), of the Federal Rules of Appellate 

Procedure, the Clerk is authorized to dismiss a docketed appeal only if 

the “parties file a signed dismissal agreement specifying how costs are 

to be paid and pay any fees that are due.” Fed. R. App. 42(b). Consistent 

with that rule (and construing counsel’s cursory email as an entreaty to 

reach such an agreement), undersigned counsel informed Monster’s 

counsel that the Tribe would stipulate to dismissal of the present 

appeal “if it is without prejudice to the Tribe’s ability to seek fees and 

double costs as a sanction” pursuant to Rule 38 of the Federal Rules of 

Appellate Procedure3. (See April 15, 2022 email, attached as Exhibit B). 

                                      
3 Monster’s litigation tactics, including but not limited to it its tactics in 
this appeal, should not be countenanced by any federal court. As is more 
fully argued in the Tribe’s Rule 38 Motion, Monster’s appeal was wholly 
frivolous. More cynically, although the circumstances which led to 
Monster filing its second district court case occurred prior to the Tribe’s 
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Undersigned counsel further requested the ability to review any draft 

stipulation and form of order.  (Id.).  

 Rather than provide such draft or meaningfully respond to the 

agreement to dismiss the appeal without prejudice to the Tribe's ability 

to seek fees and costs pursuant to Rule 38, Monster instead filed its 

Motion, in which it argued that the appeal was “moot.” On this legal 

point, Monster is incorrect.   

LEGAL ARGUMENT 

 This appeal should never have been taken in the first place, and 

dismissal is appropriate due to the Court’s lack of jurisdiction, and the 

Court should order Monster to pay the Tribe’s fees and costs incurred 

due to Monster’s frivolous appeal. To the extent that Monster acts like 

it is doing the Court a favor by alerting it to a “moot” appeal, however, 

Monster is wrong. Its case is not moot.  

A. The appeal is not moot because the procedural 
posture of the Tribal Court proceedings has not 
meaningfully changed. 

                                                                                                                         
filing of its Answering Brief, Monster waited until after the Tribe 
incurred fees and other expenses in preparing and filing its Answering 
Brief to seek dismissal of this appeal. Rule 38 exists to curtail this type 
of abuse.  
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 An appeal is moot “if the issues in a case . . .  are ‘no longer live or 

the parties lack a legally cognizable interest in the outcome.’” Prier v. 

Steed, 456 F.3d 1209, 1212 (10th Cir. 2006) (quoting Citizens for 

Responsible Gov’t State Political Action Comm. v. Davidson, 236 F.3d 

1174, 1182 (10th Cir. 2000)).  

 Here, however, the Tribe possesses an acute interest in having the 

federal courts recognize its sovereignty and adhere to the tribal 

exhaustion doctrine. Therefore, this appeal is not “moot.” Id. Further, 

Monster has certainly not “exhausted” its tribal court remedies: the 

only thing that has happened in the Tribal District Court is the entry of 

a preliminary injunction. Indeed, the pleadings have not even been 

joined in that case. Moreover, a party cannot be deemed—logically, 

legally, or linguistically—to have “exhausted” tribal remedies when that 

party fails—as Monster failed here—to actively pursue such remedies.  

 In any event, Monster could file any number of new federal court 

complaints—it does not matter one jot for purposes of a tribal 

exhaustion analysis. The fact remains that Monster still has not 

exhausted its tribal remedies. See Nat’l Farmers Union Ins. Co. v. Crow 

Tribe of Indians, 471 U.S. 845 (1985) (holding that “the orderly 
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administration of justice in the federal court will be served by allowing 

a full record to be developed in the Tribal Court” (emphasis added)); 

Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th 

Cir. 2008) (“Under the doctrine of exhaustion of tribal court remedies, 

relief may not be sought in federal court until appellate review of a 

pending matter in a tribal court is complete.”).  

 Again, the litigation currently pending with the Tribal Court is 

still in its infancy—Monster has not even answered the Tribe’s 

complaint. And, though the Tribe disputes the propriety of Monster’s 

filing, Monster appears to have only made a “special appearance.” 

Monster cannot claim that it has exhausted any tribal remedies because 

the Tribal District Court has not entered any final orders, and Monster 

has certainly not appealed any such order to the Tribal Supreme Court.  

B. The appeal should be dismissed, but not on mootness 
grounds. 

 That is not to say the appeal should not be dismissed. It should. 

However, it should be dismissed on the proper grounds; and here, 

dismissal is appropriate because the appeal never should have been 

filed in the first place.   
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 As argued in the Tribe’s Answering Brief, this Court does not have 

subject matter jurisdiction over the appeal, because the district court's 

dismissal of the underlying proceeding without prejudice was not a 

“final decision” that conferred jurisdiction on this Court pursuant to 28 

U.S.C. § 1291.  See Jackson v. Volvo Trucks N. Am., Inc., 462 F.3d 1234, 

1238 (10th Cir. 2006) (noting that “a dismissal without prejudice is 

usually not a final decision” unless “the dismissal finally disposes of the 

case so that it is not subject to further proceedings in federal court”). It 

is irrefutable that the district court's dismissal without prejudice 

specifically noted that Monster was free to file a case in district court 

once the Tribal Court proceedings concluded.4 

CONCLUSION 

 Simply put, The Tribe does not oppose dismissal in principle. It 

does, however, oppose both Monster’s stated reason for dismissal and 

Monster’s refusal to even attempt to resolve the allocation of attorneys’ 

fees and costs. As set forth in the Tribe’s Rule 38 Motion, this appeal 

should be dismissed, and the Court should grant an award of attorneys’ 

                                      
4 Critically, the Tribal Court proceedings have not concluded.  For this 
reason, it would wholly inconsistent with the district court’s prior ruling 
for it to grant Monster affirmative relief when Monster still has failed to 
exhaust its tribal remedies. 
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fees and double costs in favor of the Tribe in an amount to be 

determined by the district court.   

RESPECTFULLY SUBMITTED this 2nd day of May, 2022. 

DICKINSON WRIGHT PLLC 
 
 
By:   /s/ Scot L. Claus    
 Scot L. Claus 
 D. Samuel Coffman 
 Vail C. Cloar 
 1850 N. Central Ave., Suite 1400 
 Phoenix, Arizona 85004-4568 
 Attorneys for Third Party In 
 Interest The Iowa Tribe of 
 Oklahoma 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the 
Clerk of the Court for the United States Court of Appeals for the Tenth 
Circuit by using the appellate CM/ECF system on May 2, 2022. 

 
I certify that all participants in this case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 
system. 

 
By:  /s/ Scot L. Claus    
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Sheila M. Rath

From: Scot L. Claus
Sent: Monday, May 2, 2022 1:44 PM
To: Sheila M. Rath
Subject: FW: EXTERNAL: Re: Monster Technology Group, LLC v. The Iowa Tribe of Oklahoma, ex 

rel., Garret A. Eller, Tenth Circuit Court of Appeals Case No. 21-6146

 
  
  
For docketing purposes of patent & trademark matters only, please add the appropriate email of 
dwpatents@dickinson-wright.com or dwtrademarks@dickinson-wright.com to any emails being sent to our 
office. Thank you. 
Scot L. Claus Member and Practice Group Chair – Constitutional Law  

1850 N. Central Avenue 
Suite 1400 
Phoenix AZ 85004 

 

Phone 602-285-5086 
Fax 844-670-6009 
Email SClaus@dickinsonwright.com 

 

 
  
From: Attorney Richard Grellner <rjgrellner@hotmail.com>  
Sent: Thursday, April 14, 2022 11:29 AM 
To: Scot L. Claus <SClaus@dickinson-wright.com> 
Cc: D. Samuel Coffman <SCoffman@dickinson-wright.com>; Vail C. Cloar <VCloar@dickinson-wright.com>; Alexandra 
Crandall (she/her/hers) <ACrandall@dickinson-wright.com> 
Subject: Re: EXTERNAL: Re: Monster Technology Group, LLC v. The Iowa Tribe of Oklahoma, ex rel., Garret A. Eller, Tenth 
Circuit Court of Appeals Case No. 21-6146 
 
Scot I assume no objection to dismissal of appeal?  

Sent from my iPhone 
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Sheila M. Rath

From: Scot L. Claus
Sent: Monday, May 2, 2022 1:45 PM
To: Sheila M. Rath
Subject: FW: EXTERNAL: Re: Monster Technology Group, LLC v. The Iowa Tribe of Oklahoma, ex 

rel., Garret A. Eller, Tenth Circuit Court of Appeals Case No. 21-6146

 
 
  
  
For docketing purposes of patent & trademark matters only, please add the appropriate email of 
dwpatents@dickinson-wright.com or dwtrademarks@dickinson-wright.com to any emails being sent to our 
office. Thank you. 
Scot L. Claus Member and Practice Group Chair – Constitutional Law  

1850 N. Central Avenue 
Suite 1400 
Phoenix AZ 85004 

 

Phone 602-285-5086 
Fax 844-670-6009 
Email SClaus@dickinsonwright.com 

 

 
  
From: Scot L. Claus  
Sent: Friday, April 15, 2022 2:30 PM 
To: 'Attorney Richard Grellner' <rjgrellner@hotmail.com> 
Cc: D. Samuel Coffman <SCoffman@dickinson-wright.com>; Vail C. Cloar <VCloar@dickinson-wright.com>; Alexandra 
Crandall (she/her/hers) <ACrandall@dickinson-wright.com>; Sheila M. Rath <SRath@dickinson-wright.com> 
Subject: RE: EXTERNAL: Re: Monster Technology Group, LLC v. The Iowa Tribe of Oklahoma, ex rel., Garret A. Eller, Tenth 
Circuit Court of Appeals Case No. 21-6146 
 
Mr. Grellner—Your appeal was patently frivolous. Moreover, it appears that you have engaged in tactics designed solely 
to harass the Tribe and force it to unnecessarily incur attorneys, fees. By way of example only, the ostensible basis for 
dismissal of your appeal was known to you before you forced the Tribe to incur fees in preparing and filing an Answering 
Brief. Beyond filing a frivolous appeal, you have opposed a motion we filed for the Court to take judicial notice of tribal 
filings that was entirely specious. Again, you waited until after the Tribe incurred fees filing a reply to that Motion to 
broach the topic of dismissing your appeal.  
 
So, although we agree that the appeal is groundless and should be dismissed (because it never should have been 
initiated in the first place), we will only stipulate to such dismissal if it is without prejudice to the Tribe’s ability to seek 
fees and double costs as a sanction against you and Monster, jointly and severally, pursuant to Rule 38 of the Federal 
Rules of Civil Procedure. See In re Sanction of Baker, 744 F.2d 1438, 1442 (10th Cir.1984) (en banc), cert. denied, 471 U.S. 
1014, 105 S.Ct. 2016, 85 L.Ed.2d 299 (1985). Please provide us with a draft of any such stipulation and accompanying 
form of order for our review. Thank you. 
 
Scot Claus 
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From: Attorney Richard Grellner <rjgrellner@hotmail.com>  
Sent: Thursday, April 14, 2022 11:29 AM 
To: Scot L. Claus <SClaus@dickinson-wright.com> 
Cc: D. Samuel Coffman <SCoffman@dickinson-wright.com>; Vail C. Cloar <VCloar@dickinson-wright.com>; Alexandra 
Crandall (she/her/hers) <ACrandall@dickinson-wright.com> 
Subject: Re: EXTERNAL: Re: Monster Technology Group, LLC v. The Iowa Tribe of Oklahoma, ex rel., Garret A. Eller, Tenth 
Circuit Court of Appeals Case No. 21-6146 
 
Scot I assume no objection to dismissal of appeal?  

Sent from my iPhone 
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