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Pursuant to Rule 38 of the Federal Rules of Appellate Procedure, 

Real Party in Interest Iowa Tribe of Oklahoma (the “Tribe”), requests 

that the Court determine that this appeal was frivolous, and as a result, 

award the Tribe its attorneys’ fees and double taxable costs as a 

sanction.1 The Tribe further requests that the Court impose that 

sanction, jointly and severally, against Monster Technology Group, LLC 

(“Monster”) and its counsel.  

As will be demonstrated below, Monster’s appeal was frivolous 

from the outset; however, Monster (and its counsel) have compounded 

their sanctionable conduct at every juncture along the way. Monster 

has disregarded the law, court rules, and dispositive facts. Accordingly, 

the Tribe should be awarded “just damages” and double costs incurred 

in this matter.  

I. Background 

Monster took an appeal from the district court’s dismissal of its 

claims, without prejudice, for failure to exhaust its tribal court 

remedies. Despite the clear absence of appellate jurisdiction, Monster 

                                      
1 The Tribe has notified Monster both via email and in Court filings 
that it believes it is entitled to fees on appeal. Monster disputes the 
Tribe’s entitlement to fees. 
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nonetheless filed an appeal, submitted an opening brief that addressed 

none of the applicable law or facts, and forced the Tribe to expend 

significant time and attorneys’ fees in submitting an answering brief. 

To cap off the exercise in futility, Monster now seeks to abandon its 

appeal and begin again in the district court. Monster has wasted this 

Court’s time (and the Tribe’s money) for no purpose whatsoever. 

Although the Tribe has recited the underlying facts at length in 

its Answering Brief, critical facts are repeated here to give the Court a 

simpler view of Monster’s baseless conduct on appeal.  

A. The Tribe obtained a preliminary injunction 
enjoining AAA proceedings initiated by Monster. 

Monster’s predecessor, United Entertainment Group, LLC 

(“UEG”), and the Tribe entered into a series of agreements and 

amendments related to the development of software beginning in 2015. 

[See App’x at 11 ¶ 16; Supp. App’x at 5 ¶ 7.] 2016 amendments to the 

agreements designated the Courts of the Iowa Tribe of Oklahoma 

(“Tribal Courts”) as the forum for any disputes related to the 

agreements. [Id.]  

Despite having agreed (through its admitted predecessor in 

interest) to the exclusive jurisdiction of the Tribal Courts for any 
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contractual disputes, in January 2021, Monster attempted to initiate an 

arbitration proceeding before the AAA. [App’x at 7, 18 ¶ 42.] To protect 

its contractual rights and, more importantly, its rights as a sovereign, 

the Tribe immediately objected to the proceedings before the AAA and 

filed a Complaint for Declaratory and Injunctive relief in February 2021 

in the District Court of the Iowa Tribe of Oklahoma (“Tribal District 

Court”). [Supp. App’x at 6 ¶ 17, 4–8, 67–68, 70–72.] The Tribe’s 

Complaint sought a declaration that any dispute related to the parties’ 

contracts be resolved by the Tribal Courts, and sought to preliminarily 

and permanently enjoin the AAA from exercising jurisdiction over the 

Tribe in connection with this dispute. [Supp. App’x at 8.] 

Monster failed to oppose the preliminary injunction (indeed, it 

refused to even show up to the hearing), and the Tribal District Court 

entered the requested preliminary injunction. [Supp. App’x at 121–123.] 

To date, Monster has still not bothered to answer the Tribal District 

Court complaint. 

B. Monster fails to follow Tribal Court rules to appeal 
the preliminary injunction. 

Monster filed a Notice of Interlocutory Appeal in the Tribal 

District Court on April 21, 2021, but then did nothing to prosecute its 
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appeal. [Supp. App’x at 124–125, 141–142.] Indeed, Monster did not 

even attempt to do any of the following: seek permission to file an 

interlocutory appeal as required by Tribal Rule of Appellate Procedure 

(“Tribal Rule”), section 103(C)); order the required transcripts as 

required by Tribal Rule 109(B)(1); or file a statement of issues as 

required by Tribal Rule 109(B)(3).2 Monster did not even file a brief. See 

Tribal Rule 426. With no issues to consider on appeal, the Tribal 

Supreme Court did not schedule any proceedings. 

C. Monster initiates litigation in the District Court for 
the Western District of Oklahoma. 

Rather than do anything to further its appeal, in September 2021, 

Monster filed a Complaint in the U.S. District Court for the Western 

District of Oklahoma, in essence seeking orders to supersede the Tribal 

District Court’s preliminary injunction (which Monster had not actually 

appealed). [App’x at 7.] The Complaint acknowledged that nearly 

identical proceedings were being litigated with the Tribal Courts, and 

even though it had done nothing to further its appeal, Monster blamed 

                                      
2 The Tribe’s Code of Civil Procedure for the Tribal District Court and 
the Tribal Supreme Court can be found on the Tribe’s government 
website. See Iowa Tribe of Oklahoma District Court, https://www.
bahkhoje.com/government/tribal-court/ (last visited February 25, 2022). 
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the Tribal Supreme Court’s staffing for a delay in appellate proceedings. 

[App’x at 20, ¶ 47.]  

D. The district court dismisses Monster’s complaint for 
failure to exhaust Tribal remedies. 

Recognizing the well-established tribal court exhaustion rule, and 

because the complaint “clearly indicates that there is an appeal pending 

before the tribal court,” the district court dismissed Monster’s 

Complaint without prejudice. [App’x at 68–70.] In denying Monster’s 

motion for reconsideration, the district court emphasized that the 

dismissal was not final, and that once Tribal Court proceedings had 

concluded, Monster could re-file. 

E. The Tribal Supreme Court dismissed Monster’s appeal 
for failure to prosecute. 

Because Monster had failed to advance its appeal of the Tribal 

District Court’s order entering a preliminary injunction, in October 

2021, the Tribe filed a motion to dismiss the appeal. [Supp. App’x at 

126–135.] The Tribal Supreme Court heard the Tribe’s motion in 

January 2022. [Supp. App’x at 136–137.] After hearing oral argument 

from both parties and taking the issue under advisement, the Tribal 

Supreme Court dismissed Monster’s appeal and re-vested jurisdiction 

with the Tribal District Court. [Supp. App’x at 138–140.] 
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As explained in the Tribe’s Answering Brief, the Tribal District 

Court proceedings are not at an end, but have only begun. The only 

order entered by that court is a preliminary injunction—nothing more. 

F. Monster digs in on appeal. 

Even though its Opening Brief was filed after the Tribal Supreme 

Court was fully staffed and had held argument on the Tribe’s motion to 

dismiss, Monster did not reveal the procedural developments, and 

continued to suggest in its Opening Brief that the Tribal Supreme 

Court was permitting the appeal (which Monster had failed to advance) 

to languish. [OB at 11.] Monster’s lack of candor to this Court is 

stunning, and these omissions certainly highlight the frivolous and 

disingenuous nature of Monster’s actions on appeal. 

Additionally, and as described in further detail below, Monster’s 

Opening Brief in this matter continued to ignore the controlling 

jurisdictional principles that compelled the district court to dismiss its 

case in the first place. When the Tribe moved for this Court to take 

judicial notice over Tribal Court filings to give the Court a complete 

picture of the record, Monster inexplicably objected. 
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II. Monster’s appeal is frivolous. 

When this Court “determines that an appeal is frivolous, it may 

. . . award just damages and single or double costs to the appellee.” Fed. 

R. App. P. 38. As explained by other courts, “Rule 38 was designed to 

penalize litigants” for filing frivolous appeals “and to compensate those 

who have been put to the expense of answering such wholly frivolous 

appeals.” Clarion Corp. v. Am. Home Products Corp., 494 F.2d 860, 866 

(7th Cir. 1974) (citing Second and First Circuits). 

“An appeal is frivolous when ‘the result is obvious, or the 

appellant’s arguments of error are wholly without merit.’” Braley v. 

Campbell, 832 F.2d 1504, 1510 (10th Cir. 1987) (quoting Taylor v. 

Sentry Life Insurance Co., 729 F.2d 652, 656 (9th Cir.1984)). An appeal 

is also frivolous when appellate filings contain “spurious and specious 

arguments” or “distortion and disregard of the record and opposing 

authorities.” Devices for Med., Inc. v. Boehl, 822 F.2d 1062, 1068 (Fed. 

Cir. 1987).  

Because of the burden that baseless appeals place on litigants and 

courts, “Rule 38 should doubtless be more often enforced than ignored 

in the face of a frivolous appeal.” Braley, 832 F.2d at 1511 (quoting 
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WSM, Inc. v. Tenn. Sales Co., 709 F.2d 1084, 1088 (6th Cir. 1983)). To 

be sure, even “the presence of a few non-frivolous arguments does not 

prevent an appeal as a whole from being deemed frivolous.” Romala 

Corp. v. United States, 927 F.2d 1219, 1224 (Fed. Cir. 1991). Moreover, 

“[r]egardless of whether the appeal is frivolous as filed, [a party’s] post-

filing conduct, consisting of irrelevant and illogical arguments based on 

factual misrepresentations and false premises, is the sort of appellate 

litigation behavior that makes an appeal frivolous as argued, and thus 

eligible for sanctions.” Id.  

Here, Monster’s appeal “does not rest on the razor’s edge of 

frivolity, but falls clearly on the side of the frivolous.” See Devices for 

Med., Inc., 822 F.2d at 1068. After receiving a dismissal of its claims 

without prejudice for failure to exhaust its tribal court remedies, 

Monster ignored the law and filed this appeal. Monster’s appeal 

disregarded the well-tread rule that a dismissal without prejudice does 

not confer appellate jurisdiction. It did not argue anything with respect 

to the tribal exhaustion doctrine. It did not brief any of the recognized 

exceptions to that doctrine. Indeed, in every filing with this Court, 

Appellate Case: 21-6146     Document: 010110678068     Date Filed: 04/29/2022     Page: 9 



9 

 

Monster’s frivolous conduct has continued as it advanced puzzling 

arguments that were unsupported by the facts or the law. 

A. Monster appealed a non-appealable order. 

Even if Monster is completely unfamiliar with tribal exhaustion 

and doctrines of Indian law, Monster should not have appealed in the 

first place. As articulated in the Tribe’s Answering Brief, 28 U.S.C. 

§ 1291 confers jurisdiction on this Court only over “final decisions.” This 

Court has repeatedly held that “a dismissal without prejudice is usually 

not a final decision” unless “the dismissal finally disposes of the case so 

that it is not subject to further proceedings in federal court.” Jackson v. 

Volvo Trucks N. Am., Inc., 462 F.3d 1234, 1238 (10th Cir. 2006) 

(emphasis added); Moya v. Schollenbarger, 465 F.3d 444, 451 (10th Cir. 

2006) (“[W]hen the dismissal order expressly grants the plaintiff leave 

to amend, that conclusively shows that the district court intended only 

to dismiss the complaint; the dismissal is thus not a final decision.”). 

Because the district court explicitly stated that “Plaintiff’s action 

has been dismissed without prejudice, which permits Plaintiff to 

reassert its claims in the future” [App’x at 82], there was no appealable 
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final order. Rather than waiting until it was appropriate to bring suit in 

the district court, Monster improperly and frivolously appealed. 

But even if Monster’s appeal of a dismissal without prejudice 

stopped short of frivolous, its argument surrounding tribal exhaustion 

did not. The only case Monster cited in support of its argument was a 

Sixth Circuit case, Tingler v. Marshall, 716 F.2d 1109 (6th Cir. 1983), 

for the proposition that the district court’s sua sponte dismissal was 

inappropriate. That was frivolous for at least two reasons. First, this 

Court has expressly held a district court may dismiss a case sua sponte 

for a plaintiff’s failure to exhaust tribal court remedies. United States v. 

Tsosie, 92 F.3d 1037, 1041 (10th Cir. 1996) (affirming sua sponte 

dismissal under tribal exhaustion rule). Monster did not cite, much less 

distinguish, Tsosie. 

Second, the Sixth Circuit in Tingler addressed a district court’s 

dismissal on the merits of a pro per prisoner’s complaint alleging a 

constitutional violation, holding the dismissal erroneous because the 

plaintiff had no opportunity to amend. Id. at 1110. The Sixth Circuit 

explicitly stated that Tingler did not apply to “sua sponte dismissal[] . . . 

where the district court clearly lacks jurisdiction.” Id. at 1111.  
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On its face, Monster’s complaint smacked of an attempt to avoid 

long-standing principles of comity and tribal exhaustion—jurisdictional 

issues clearly suitable for sua sponte dismissal. See, e.g., Tsosie, 92 F.3d 

at 1041. Thus, there was no arguable basis that Tingler applied, let 

alone had any application to the clear Tenth Circuit authority 

mandating dismissal of Monster’s complaint. For this reason alone, 

Monster’s argument was frivolous, and the Tribe should be awarded 

damages for the fees and costs incurred in responding to this appeal. 

B. Monster failed to articulate how the tribal exhaustion 
rule did not apply. 

Even setting aside the clear jurisdictional deficiencies that should 

have been apparent to Monster, the Tribe is independently entitled to 

damages from responding to Monster’s frivolous arguments that 

ignored the well-settled tribal exhaustion rule. The tribal exhaustion 

issue presented is not a novel question of law; in fact, it is well settled 

that “a federal court should not exercise jurisdiction over cases . . . if 

those cases are also subject to tribal jurisdiction[ ] until the parties have 

exhausted their tribal remedies.”  Texaco, Inc. v. Peterson Zah, 5 F.3d 

1374, 1376 (10th Cir. 1993). Even where jurisdiction is disputed, as 
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here, “[j]urisdiction presumptively lies in the tribal court.” Smith v. 

Moffett, 947 F.2d 442, 444 (10th Cir 1991). 

Although Monster’s description of litigation in the Tribal Courts 

has not been entirely clear, there can be no reasonable dispute 

regarding the procedural posture of the case. When Monster filed its 

initial complaint—and even now that the Tribal Supreme Court has re-

vested jurisdiction with the Tribal District Court—Monster had not 

answered the Tribes initial complaint. This bears repeating: the issues 

have not been joined in the Tribal District Court. Monster simply 

decided to ignore decades of well-settled law and commence federal suit. 

Monster’s preferences aside, there was simply no basis to commence its 

federal suit in the first instance, much less pursue those claims on 

appeal. 

Monster’s only argument relating to the tribal exhaustion rule 

was that it should not apply because of what Monster perceived as a 

delay in the Tribal Supreme Court’s administration of Monster’s 

purported appeal. [OB at 7; Tribal Court Complaint ¶ 47 (“the [Tribal 

Court] appeal could well languish for some time to come.”).] Setting 

aside the fact that any delay was due to Monster’s failure to read and 
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follow the applicable procedural Tribal Rules to advance its appeal, 

mere delay associated with exhausting tribal remedies is not a 

recognized exception to the tribal exhaustion rule. Becker v. Ute Indian 

Tribe of Uintah & Ouray Rsrv., 11 F.4th 1140, 1149 (10th Cir. 2021) 

(setting forth limited exceptions). Monster cited no case indicating that 

delay in a tribal court alone is sufficient, because there is none. Despite 

the utter lack of authority supporting Monster’s position, the Tribe has 

been forced to expend significant attorneys’ fees and costs to defend 

itself in this appeal.  

C. Monster opposed a clearly proper Motion for Judicial 
Notice. 

Because Monster had not provided the district court with Tribal 

Court documents accurately showing the stage of the proceedings, the 

Tribe moved for this Court to take judicial notice of additional Tribal 

Court filings. Although there was no real question that tribal court 

filings are public records susceptible to judicial notice under Federal 

Rule of Evidence 201,3 Monster opposed the motion. Monster’s position 

                                      
3 Courts are unanimous that tribal court records are judicially 
noticable. E.g., Statewide Masonry v. Anderson, 511 F. App’x 801, 808 
(10th Cir. 2013); South v. Navajo Nation, No. CIV 00-559 JP/RLP, 2000 
WL 36739428, at *2 n.2 (D.N.M. Sept. 19, 2000); Free v. Dellinger, No. 
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is that the Tribal Court filings are not relevant to the appeal. Monster 

is patently wrong. Certainly, the existence and procedural posture of 

the Tribal Court litigation is a “fact of consequence” that informs this 

Court’s analysis of the tribal exhaustion rule.  

Monster’s own filings undermine its opposition to the Tribe’s 

motion for judicial notice—Monster referenced the Tribal Court 

proceedings in its Complaint, Opening Brief, and in its Response to the 

Tribe’s Motion. It is inexplicable that Monster could simultaneously ask 

this Court to review dismissal based on the tribal exhaustion rule, and 

to shield from view documents showing the status of the litigation in 

the Tribal Court.  

D. Monster frivolously moved to dismiss the appeal for 
mootness. 

Monster’s most recent filing with this Court seeks dismissal based 

on a new lawsuit it initiated before the United States District Court for 

the Western District of Oklahoma, purportedly rendering this appeal 

moot. While Monster’s motion certainly bolsters the Tribe’s position 

                                                                                                                         
18-CV-181-CVE-JFJ, 2018 WL 3580769, at *3 (N.D. Okla. July 25, 
2018); McVay v. Allied World Assur. Co., 650 F. App’x 436, 438 n.1 (9th 
Cir. 2016). 
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that Monster’s appeal was frivolous from the outset, the issues at play 

are certainly not moot. Once again, Monster has either misunderstood 

or intentionally misrepresented the status of the litigation before the 

Tribal District Court, and its “mootness” argument is baseless for at 

least two reasons.  

First, if Monster truly believed that its case had been mooted by 

the Tribal Court litigation, it could have (and should have) moved to 

dismiss this appeal before forcing the Tribe to expend significant funds 

drafting an Answering Brief, Motion for Judicial Notice, and Reply in 

support of the Motion for Judicial Notice. Instead, Monster waited until 

briefing was complete and the Tribe had incurred additional attorneys’ 

fees.4  

Second, the issues have not changed at all. Monster’s new federal 

court complaint is nearly identical to the complaint that was dismissed 

by the district court in this case. The only difference is in the procedural 

posture of the litigation in the Tribal Court. Rather than the 

preliminary injunction being on appeal to the Tribe’s Supreme Court, 

                                      
4 The order of the Tribal Supreme Court dismissing Monster’s appeal 
was filed on March 1, 2022, approximately two weeks before the Tribe’s 
Answering Brief was due.  
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the preliminary injunction has been affirmed and jurisdiction was re-

vested in the Tribal District Court so that the parties can continue 

litigating the issues. For that reason, this Monster’s “new” (really, re-

hashed) claims still fail under the tribal exhaustion doctrine. See Nat’l 

Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845 

(1985) (holding that “the orderly administration of justice in the federal 

court will be served by allowing a full record to be developed in the 

Tribal Court” (emphasis added)); Atwood v. Fort Peck Tribal Court 

Assiniboine, 513 F.3d 943, 948 (9th Cir. 2008) (“Under the doctrine of 

exhaustion of tribal court remedies, relief may not be sought in federal 

court until appellate review of a pending matter in a tribal court is 

complete.”).  

III. Conclusion  

For the foregoing reasons, the Court should grant the Tribe’s 

Motion, and award the Tribe its reasonable attorney fees and costs 

incurred in defending against Monster’s frivolous appeal in an amount 

determined appropriate by the district court.5 Furthermore, those fees 

                                      
5 Generally, the Court has deemed it appropriate to remand to the 
district court for a determination of the amount of sanctions. See, e.g., 
Moulton v. C.I.R., 733 F.2d 734, 735 (10th Cir. 1984); Gallegos v. 
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and costs should be awarded against Monster and its counsel, jointly 

and severally. Braley, 832 F.2d at 1511 (“[I]n an appropriate case Rule 

38 alone permits sanctions against attorneys for taking a truly frivolous 

appeal on behalf of their client.”). 

RESPECTFULLY SUBMITTED this 29th day of April, 2022. 

DICKINSON WRIGHT PLLC 
 
 
By:   /s/ Scot L. Claus    
 Scot L. Claus 
 D. Samuel Coffman 
 Vail C. Cloar 
 1850 N. Central Ave., Suite 1400 
 Phoenix, Arizona 85004-4568 
 Attorneys for Third Party In 
 Interest The Iowa Tribe of 
 Oklahoma 

 

 

 
 

                                                                                                                         
Jicarilla Apache Nation, 97 Fed. App’x 806, 815 n.7 (10th Cir. 2003); 
Richardson v. Albertson’s, Inc., 229 F.3d 1164 (10th Cir. 2000) (Table).  
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