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The Tribe requested that this Court determine that Monster’s 

appeal was frivolous and to award the Tribe its attorneys’ fees and 

double taxable costs as a sanction pursuant to Rule 38 of the Federal 

Rules of Appellate Procedure. The Tribe also requested that the Court 

impose that sanction, jointly and severally, against Monster and its 

counsel. 

Monster’s response completely misses the point. Rather than 

challenge the Tribe’s legal arguments set forth in the Motion, Monster 

has presented an amalgam of misstated facts, misguided logic, and 

misapplied law.  To be sure, Monster leaves unaddressed (and 

unopposed) the following points raised in the Tribe’s Motion:  

• The Court has the authority to award fees, as a sanction, in 

the Tribe’s favor and against Monster and its counsel, jointly 

and severally. 

• This appeal followed the entry of a dismissal without 

prejudice, in which the district court clearly articulated that 

Monster would be permitted to pursue its remedies if, and 

only if, Monster exhausted its tribal court remedies. 
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• Rather than meaningfully engage in any conduct in 

furtherance of its tribal court remedies, Monster instead 

forced the Tribe to file an answering brief1 and a reply that 

addressed baseless arguments made in Monster’s response 

to the Tribe’s motion for judicial notice. 

Though Monster has failed and/or refused to address the 

foregoing, in the spirit of a true “Reply” the Tribe will address the 

specious arguments presented in Monster’s nominal response.   

1. Monster continues to perpetuate a fabrication. 

An unfortunate theme of this appeal is the casual manner in 

which Monster and its counsel have treated historic fact, even when 

their assertions are plainly belied by a written record. For instance, 

Monster and its counsel persist in their attempt to perpetuate the 

fiction that the September 15, 2017 Agreement, in which Monster 

expressly consented to exclusive jurisdiction of the Tribal Courts of the 

Iowa Tribe of Oklahoma (“Tribal Courts”), was not germane to its 
                                       
1 Monster does not contest that the order of the Tribal Supreme Court 
dismissing Monster’s appeal was filed on March 1, 2022, approximately 
two weeks before the Tribe’s Answering Brief was due.  In other words, 
if that ruling provided a basis for filing a new lawsuit and dismissal of 
the appeal (it did not), there was no reason for Monster to wait until the 
Tribe filed an Answering Brief before moving to dismiss its appeal.  
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arbitration claims. To be sure, Monster makes the brazen assertion that 

“the purported agreement of September 2017 is manifestly not the 

basis for any claim in arbitration.” (Response at 9) (Emphasis in 

original). That assertion is false.   

For the Court’s ease of reference, attached hereto as Exhibit “A” is 

Monster’s “Petition for Arbitration” before the American Arbitration 

Association. In Paragraph 2 of the Petition, Monster expressly alleged 

that it was a successor in interest to “Agreements [sic] entered in 

November 2016 and September 2017 between the Tribe and Petitioner's 

predecessor in interest Universal Entertainment Group (‘UEG)” [sic].   

Later in the Petition, Monster articulated that its “claims” 

included a claim for “BREACH OF CONTRACT (SEPTEMBER 2017 

AGREEMENT).” Then, in Paragraph 46 of the Petition, Monster 

expressly alleged that the “Tribe breached the implied duty of good 

faith and fair dealing inherent in the November 2016 Agreement, and 

breached the September 2017 Agreement.” 

It is beyond the pale for Monster to ignore and misstate its own 

filings and assertions. For Monster and its counsel to boldly (literally) 

claim that the September 15, 2017 Agreement was “not the basis for 
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any claim in arbitration” when the Petition expressly alleged and 

sought damages based on alleged “breach” of that Agreement is 

shocking.2 

That shock is only amplified by the motivation that underlays the 

conduct: Monster and its counsel know that Monster contractually 

agreed (through its admitted predecessor) to exclusive jurisdiction of 

the Tribal Courts, which renders their suit in the district court and this 

appeal patently baseless. So, in a cynical attempt to avoid the 

imposition of sanctions, Monster knowingly and repeatedly misstates 

history.  This is precisely the type of conduct that has occurred at every 

step of the way in this litigation and, relevant to the Motion at issue, 

                                       
2 After the Tribe pointed out to the AAA that the 2017 Agreement 
conferred exclusive jurisdiction over the dispute to the Tribal Courts, 
Monster attempted to amend its arbitration petition to remove its claim 
for breach of the 2017 Agreement—though that Amended Petition still 
asserted that Monster was a “successor in interest” to the 2017 
Agreement, attached the 2017 Agreement as Exhibit 4 to its Amended 
Petition, and expressly alleged that it had obtained all “right, title, and 
interest” in that agreement. (Appx. at 32-39, ¶¶ 3, 32-34). In any event, 
historic fact cannot be conveniently erased through procedural 
legerdemain: Monster unequivocally admitted that it was a successor in 
interest to the 2017 Agreement, that the Tribe allegedly breached that 
agreement, and that it was entitled to relief for that breach. Monster’s 
refusal to candidly concede—and in fact dispute—these inexorable 
truths is outrageous.  
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this appeal. Unless and until a court imposes sanctions against Monster 

and its counsel, this type of unscrupulous conduct will continue.  

2. Monster and its counsel also falsely represent 
the proceedings before the Tribal Courts. 
 

Without compunction or circumspection, Monster perpetuates a 

fictive narrative regarding the proceedings in the Tribal Court. Indeed, 

Monster ignores (and apparently hopes this Court will ignore) that 

Monster has either failed or refused to abide by the rules of virtually 

every court in which it has appeared.   

For example, Monster attempts to create a strawman in its 

Response by suggesting that the Tribe is challenging Monster’s ability 

to question the subject matter jurisdiction of the Tribal Court. 

(Response at 5). Not so. The Tribe’s consistent point is that Monster 

arrogantly refused to follow the rules of civil procedure established by 

the Tribe in raising that defense.  

Though Monster repeatedly asserts that it filed a “Special 

Appearance,” the Iowa Tribe Code of Civil Procedure does not 

contemplate or permit such a filing. Instead, in an analog to the Federal 

Rules of Civil Procedure, the Tribal Court rules expressly provide that a 

party who wishes to challenge the subject matter jurisdiction of the 
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Tribal Court must file a motion to dismiss pursuant to Section 112 

(B)(1) of the Code of Civil Procedure of the Iowa Tribe of Oklahoma. 

Monster obtusely refuses to concede that it did not file such a motion or 

even that the rule exists. 

Similarly, Monster attempts to perpetuate the fiction that it 

“sought review on an expedited basis without regular briefing” of its 

appeal before the Iowa Supreme Court.  (Response at 9).  However, that 

assertion is misleading in various ways. First, Monster does not inform 

the Court that it purportedly “sought” such review by claiming in its 

Notice of Appeal that the Supreme Court of the Iowa Tribe should 

ignore its own procedural rules and instead apply the Oklahoma rules 

of appellate procedure. (Supp. Appx. at 124-25). 

Monster’s tactics were problematic for a number of reasons. First, 

Monster’s suggestion in a Notice of Appeal that the Supreme Court of 

the Iowa Tribe should ignore its own rules of appellate procedure and 

instead engraft the appellate rules of a state court reveals utter disdain 

for the Tribe’s sovereignty.  

Beyond insulting, Monster appears to not understand, even 

though the Rules of Appellate Procedure of the Iowa Tribe are crystal 
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clear, that a “Notice of Appeal” is not the appropriate place to seek any 

relief from the Supreme Court of the Iowa Tribe. See Iowa Tribe of 

Oklahoma Appellate Procedure Section 101(C). Instead, both Section 2 

and Section 411 of the Rules of Appellate Procedure required that any 

deviation from the Rules of Appellate Procedure sought by Monster to 

have been “made by filing a motion for such order or relief with proof of 

service on all other parties.”  Monster did not file such a motion.  

Moreover, despite its flippancy, Monster fails to inform this Court 

that the Rules of Appellate Procedure of the Iowa Tribe Supreme Court 

do not permit or contemplate “review on an expedited basis without 

regular briefing.” Instead, Sections 415 and 426 of the Iowa Tribe’s 

Rules of Appellate Procedure required Monster to file an opening brief.  

It did not.   

Despite Monster’s opportunistic suggestion, Monster’s failure to 

file an opening brief in its Tribal Court appeal had nothing to do with 

the composition of the Iowa Tribe’s Supreme Court.3 Instead, Monster’s 

failure to follow virtually any of the appellate rules of procedure that 
                                       
3 Monster appears to suggest that a delay in finding an appellate panel 
to hear the case suspended or otherwise nullified the Tribe’s Rules of 
Appellate Procedure. Monster does not cite anything for such an 
unusual construct. 
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applied to its tribal appeal was a manifestation of its arrogance and 

disdain for the Tribe’s sovereignty.   

After continuously ignoring rules and misrepresenting both 

substantive and procedural facts, Monster and its counsel now shed 

crocodile tears over the toil of litigation and bemoan what counsel 

characterizes as “needless invective.” (Response at 5). However, the 

Tribe takes no pleasure in pointing out the outright fabrications made 

by Monster and its counsel or the needless procedural morass that 

Monster has created by endless federal court filings. Indeed, it is that 

very conduct which the Tribe wishes would cease. But, again, the Tribe 

fears that such conduct (indeed, misconduct) will continue unabated 

unless sanctions are meted out to the parties and counsel who engage in 

such conduct. 

3. Monster all but concedes that its appeal was 
frivolous. 
 

In its Motion, the Tribe articulated the analytical rubric that this 

Court applies to determine if an appeal is frivolous and cited Braley v. 

Campbell, 832 F.2d 1504, 1510 (10th Cir. 1987).  Monster does not cite, 

let alone analyze Braley or the standard it articulated.  This concession 

is damning to Monster and its counsel’s attempt to avoid sanctions.   
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Indeed, under Braley this appeal is manifestly frivolous because 

the “result” of this appeal and “appellant’s arguments of error” have 

always been “wholly without merit.”  Braley, 832 F.2d at 1510 (quoting 

Taylor v. Century Life Ins. Co., 729 F.2d 652, 656 (9th Cir. 1984). As 

noted in the Tribe’s Motion, Monster’s Opening Brief did nothing to 

meaningfully address, let alone explain, why this Court had jurisdiction 

over a dismissal without prejudice, why the tribal exhaustion doctrine 

did not apply; or articulate any reason why it had failed to plead any 

facts that fell within any exception to the tribal exhaustion doctrine.   

Rather than address any of these deficiencies in its notice of 

appeal or opening brief, Monster’s Response reflects little more than 

stream of consciousness ramblings that are, candidly, difficult to 

decipher, let alone comprehend. Monster certainly does not 

meaningfully address Jackson v. Volvo Trucks North America, Inc., 462 

F.3d 1234, 1238 (10th Cir. 2006) or Moya v. Schollenbarger, 465 F.3d 

444, 451 (10th Cir. 2006) cited by the Tribe in its Motion, and which 

both stand for the proposition that a dismissal without prejudice only 

confers subject matter jurisdiction on this Court pursuant to 28 U.S.C. 
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§1291 if that dismissal “finally disposes of the case so that it is not 

subject to further proceedings in federal court.”   

With absolutely no sense of irony, Monster argues that the district 

court's dismissal without prejudice somehow “finally disposed” of its 

case such that it was not “subject to further proceedings in federal 

court” while glibly noting that it has filed a new “proceeding in federal 

court.” Id. Obviously, Monster's own actions and the literal 

commencement of a new “action” demonstrate that the district court's 

judgment which led to this appeal did not “finally dispose of the case.”4  

Thus, the order of dismissal that led to this appeal was not a “final 

decision” that conferred subject matter jurisdiction on this Court.  

Jackson, 462 F.3d at 1038; Moya, 465 F.3d at 451. 

The only substantive argument offered by Monster in support of 

its appeal was that, somehow, the district court did not have the ability 

to dismiss the matter without prejudice sua sponte. That position and 

                                       
4 Of course, neither Monster nor its counsel actually had to expend any 
brain power to divine that conclusion: the district court told them 
explicitly when denying Monster’s Motion for Reconsideration that 
“Plaintiff’s claims have been dismissed without prejudice, which permits 
Plaintiff to reassert its claims in the future . . . .” (Appx. at 82) 
(Emphasis added). Monster’s inability or unwillingness to fathom such 
an elementary precept is inexplicable. 
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Monster’s argument is entirely frivolous, because it flies in the face of 

long-standing binding authority: this Court has expressly held that a 

district court may dismiss a case sua sponte for a plaintiff's failure to 

exhaust tribal court remedies. United States v. Tsosie, 92 F.3d 1037, 

1041 (10th Cir 1996). Despite the 26-year existence of Tenth Circuit 

authority that vitiated its primary argument, Monster did not cite, let 

alone address, Tsosie. Because Tenth Circuit authority directly 

undermined Monster’s only argument, that argument was “wholly 

without merit.”  Braley, 832 F.2d at 1510. In other words, Monster’s 

only articulated argument on appeal was the definition of frivolous. Id. 

Rather than address or even cite that dispositive authority, 

Monster instead cited and misconstrued the Sixth Circuit’s decision in 

Tingler v. Marshall, 716 F.2d 1109, 1111 (6th Cir. 1983). However, 

Tingler dealt with a district court’s dismissal on the merits of a pro se 

petitioner's complaint alleging a constitutional violation. Moreover, the 

Sixth Circuit explicitly articulated in Tingler that its decision did not 

apply to the very circumstances in this case: “sua sponte dismissal . . . 

where the district court clearly lacks jurisdiction.  Tingler, 716 F.2d at 

1111. 
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Given that Monster’s brief was both full of inapplicable cases and 

bereft of relevant arguments, its appeal to this Court was wholly 

without merit and frivolous both in substance and as argued. 

CONCLUSION 

Simply put, Monster’s appeal has always been baseless and 

frivolous. That would be bad enough. But as demonstrated above, 

Monster and its counsel have made serial (and serious) 

misrepresentations of fact and have flouted applicable rules or legal 

principles nearly every step of the way. They have unnecessarily and 

baselessly enlarged this litigation, causing the Tribe needlessly to incur 

substantial fees.  

Parties and their counsel are allowed to pursue claims that 

ultimately fail; but they should not be permitted to misrepresent the 

facts and misstate or ignore the law in pursuit of those claims. Instead, 

pursuant to Rule 38 of the Federal Rules of Civil Procedure, this Court 

should sanction Monster and its counsel. Only then will such conduct 

hopefully be quelled. For all the foregoing reasons, the Tribe requests 

the Court deem the present appeal as frivolous, award the Tribe its fees 
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and double taxable costs as a sanction, and impose that sanction on 

Monster and its counsel, jointly and severally.   

RESPECTFULLY SUBMITTED this 20th day of May, 2022. 

DICKINSON WRIGHT PLLC 
 
 
By:   /s/ Scot L. Claus    
 Scot L. Claus 
 D. Samuel Coffman 
 Vail C. Cloar 
 1850 N. Central Ave., Suite 1400 
 Phoenix, Arizona 85004-4568 
 Attorneys for Real Party In 
 Interest The Iowa Tribe of 
 Oklahoma 
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I hereby certify that I electronically filed the foregoing with the 
Clerk of the Court for the United States Court of Appeals for the Tenth 
Circuit by using the appellate CM/ECF system on May 20, 2022. 

 
I certify that all participants in this case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 
system. 

 
By:  /s/ Scot L. Claus    
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