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Summary and Request for Oral Argument 

Plaintiffs allege that the Bureau of Indian Affairs (“BIA”) failed to 

warn of a known but hidden danger created by a failing culvert on a BIA 

Road. When the culvert did fail, it resulted in multiple deaths and serious 

personal injuries. Despite having serious misgivings about the application 

in this case of the discretionary function exception (“DFE”) to the Federal 

Tort Claims Act, the district court felt compelled to grant the BIA’s motion 

to dismiss. But the record is devoid of any support for the conclusion that 

the BIA’s failure to warn of the hidden danger was the result of policy 

choices by the government as opposed to its mere negligence. The 

judgment below should be reversed.  

Appellants request 20 minutes to present their oral argument.  
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Jurisdictional Statement 

Appellants appeal from the final judgment of the United States 

District Court for the District of North Dakota, the Honorable Daniel 

L. Hovland presiding, dated March 15, 2022. The district court had 

jurisdiction pursuant to 28 U.S.C. § 1346(b)(1). Appellants filed 

timely Notices of Appeal dated April 6, 2022. Fed. R. Civ. App. P. 

4(a)(1). This Court has jurisdiction pursuant to 28 U.S.C. § 1291. 

Appellate Case: 22-1721     Page: 9      Date Filed: 06/17/2022 Entry ID: 5168792 



1 

Statement of the Issue 

1. Did the district court err in holding the BIA’s failure to 
warn travelers of the hidden hazard of the known danger 
of a failing road culvert was a judgment or choice based 
on considerations of public policy?  

Apposite Authorities:  

Walters v. United States, 474 F.3d 1137 (8th Cir. 2007)  
Demery v. United States Dep’t of Interior, 357 F.3d 830 (8th Cir. 
2004) 
Cope v. Scott, 45 F.3d 445 (D.C. Cir. 1995) 
Parrish v. United States, 157 F. Supp. 3d 434 (E.D.N.C. 2016) 
W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 
131, at 1040 (5th ed. 1984) 
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Statement of the Case 

A. Overview 

The Kenel Road Culvert runs under BIA Route 3 on the 

Standing Rock Indian Reservation. In June of 2014, the BIA 

concluded that the culvert was “failing” and needed to be replaced. 

App. 651-655; R. Doc. 12-6, at 2. Rather than act on this information, 

for more than five years the BIA idly let the culvert continue to 

degrade. It never posted a single warning to approaching motorists 

about the worsening hidden hazard known to be lurking under the 

highway.  

During a storm in the pre-dawn hours of July 9, 2019, the 

failing culvert washed out and left a gaping chasm in its wake:1 

 
1  App. 36-54; R. Doc. 1, at 2. 
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Around 5:00 a.m. and before dawn’s first light, four people 

commuting to or from work in separate vehicles drove across this 

section of highway. These four people were:  

• Trudy Peterson of Mobridge, SD, a sixty-year-old woman 

and mother to three children on her way to work at the 

dialysis clinic in Fort Yates. App. 36-54; R. Doc. 1, at ¶¶ 30-

34.; 

• James Vander Wal of Mobridge SD, a sixty-five-year-old 

man and father to four children returning to Mobridge 
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from Bismarck as part of his U.S. Mail delivery work 

duties. Id. at ¶¶ 35-39.; 

• Evan Thompson, an enrolled member of the Standing Rock 

Sioux Tribe, a thirty-one-year-old father to four children 

heading to work as a bus driver in the Sitting Bull College’s 

bus. Id. at ¶¶ 45-49.; and  

• Steven Willard, of Fort Yates, ND, a fifty-year-old father to 

four children headed to his job at the Standing Rock Water 

Treatment Plant. Id. at ¶¶ 40-44. 

All four vehicles plunged into the unwarned-of chasm. Mr. 

Vander Wal and Ms. Peterson lost their lives. Mr. Thompson and 

Mr. Willard suffered serious, permanent injuries. Id. at ¶¶ 34, 39, 

and 54-57. 

B. Statutory and regulatory background of the Bureau of Indian 
Affairs’ obligations 

The BIA is a “public authority” under 23 U.S.C. § 101(a)(21). 

The BIA is responsible for operating and maintaining “BIA System 

Roads” on the National Tribal Transportation Facility Inventory. 23 
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U.S.C. § 202(a)(8)(B)(i). BIA Route 3, locally known as Kenel Road, is 

a BIA System Road and is listed on the National Tribal 

Transportation Facility Inventory. App. 95-99; R. Doc. 11, at ¶¶ 4 

and 10; see also 23 U.S.C. § 202(a)(8)(B)(i). The BIA’s mechanism for 

executing its duties is the BIA’s Road Maintenance Program and the 

Tribal Transportation Program. 25 U.S.C. § 318a; 23 U.S.C. § 202.  

C. Self-determination contracts under the Indian Self-
Determination and Education Assistance Act 

While the BIA may not delegate is duties regarding these roads, 

it may execute these duties by entering into Indian Self-

Determination and Education Assistance Act (P.L. 93-638) contracts, 

colloquially known as “638 contracts” or “self-determination 

contracts.” See 25 U.S.C. § 5321(a). Under these contracts, the federal 

government supplies funding to a tribal organization, which allows 

the tribal organization to execute a program or service that the 

federal government otherwise would have provided directly. FGS 

Constructors, Inc. v. Carlow Enters., 64 F.3d 1230, 1234 (8th Cir. 1995). 

The individuals performing functions under these contracts act as 
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the federal government in carrying out its duties. United States v. 

Schrader, 10 F.3d 1345, 1350 (8th Cir. 1993); Pourier v. United States., 

138 F.3d 1267, 1268 (8th Cir. 1998).  

The Standing Rock Sioux Tribe (the “Tribe”) entered into a self-

determination contract with the federal government, Contract 

A17AV00461 (“RMP Contract”). App. 104-185; R. Doc. 12-1. The 

RMP Contract allocated funding from the Road Maintenance 

Program, 25 U.S.C. § 318a, to ensure safe roads on the Standing 

Rock Indian Reservation in North Dakota. Id. In the RMP Contract, 

the government contracted with the Tribe to act as its employee to 

execute its duties for the reservation’s roads. Id. at § (a)(2); (“Daily 

operation and administration of the Road Maintenance Program at 

the Standing Rock Agency, including emergency road maintenance 

services and other authorized maintenance functions included in 25 

CFR Part 170, Appendix A to Subpart G[.]”). The RMP Contract 

provided that the Tribe would maintain the subject roads in 

accordance with “the most current Road Maintenance Standards of 
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the State of North Dakota Department of Transportation . . .”2 Id. at 

§ (b)(4)(D). 

The record in this case indicates that as early as 2014, the BIA 

recognized that the Kenel Road Culvert was “failing.” App. 651-655; 

R. Doc. 12-6, at 2. Despite this knowledge, for more than five years 

leading up to the July 9, 2019 washout, the BIA failed to warn 

motorists of this hidden hazard.  

The BIA not only knew that the culvert was “failing.” The BIA 

also knew the tragic consequences that occur when it neglects to 

address such hazards, having defended (and settled) a similar FTCA 

action in 2012 when a degrading culvert washed out on the Lower 

Brule Reservation in South Dakota. R. Doc. 19, at 26; App. 1330-

1337; R. Doc. 20-16; App. 1338-1340; R. Doc. 20-17.   

 
2 The RMP Contract period of performance ran from October 1, 

2016 to September 30, 2019 and was in effect during 2018. 
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D. Submission of Federal Torts Claims Act claims and the lawsuit 

Before filing the Complaint at issue and as required by the 

FTCA, Plaintiffs’ counsel sent a letter on September 9, 2020, to the 

U.S. Department of the Interior submitting administrative tort 

claims related to the washout. App. 1307-1312; R. Doc. 20-10. Six 

months passed without acceptance or denial of these claims by the 

BIA.  

As allowed by the FTCA, Plaintiffs-Appellants then filed suit in 

district court on April 8, 2021. The record below established and the 

complaint pled that: (1) as early as June 2014, the BIA knew the 

Kenel Road Culvert posed a hazard (App. 651-655; R. Doc. 12-6, at 

2.); (2) the BIA did nothing for more than five years while the 

culvert continued to degrade, all the while neglecting to post even a 

single warning to passing motorists (App. 36-54; Doc. 1, at ¶¶ 23-24, 

60(c), 70(c), 80(c) and 88(c).); and (3) the BIA had a duty to warn 

motorists of this known hazard lurking on its property, and its 

failure to do so constituted a tort actionable under the FTCA (Id. at 

¶¶ 59, 69, 79, and 87). 
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E. The district court dismisses the FTCA claims. 

The BIA moved to dismiss, submitting numerous contracts and 

other exhibits purporting to show that it was executing a 

discretionary function when it neglected, for more than five years, 

to warn motorists of the known but hidden hazard posed by the 

failing culvert under BIA 3. The BIA cast its failure to warn as a 

“maintenance decision” rooted in generic “subject to the availability 

of funding” clauses contained in the contract with the Tribe. R. Doc. 

9, at 18-20. 

The district court reluctantly dismissed, finding the claims 

barred by the FTCA’s discretionary function exception. Noting that 

the discretionary function exception has evolved into a legal 

doctrine devoid of “common sense, fairness, and justice” and “in 

dire need of a correction,” the court lamented its conclusion that this 

Court’s precedents in Walters v. United States, 474 F.3d 1137 (8th Cir. 

2007) and Demery v. United States Dep’t of Interior, 357 F.3d 830 (8th 

Cir. 2004) compelled the “unfair” dismissal of the Plaintiffs’ claims. 
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The district court entered judgment in Defendant-Appellees’ favor. 

Add. 1-27. 
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Summary of Argument 

If this Court’s DFE jurisprudence does not, to quote the district 

court, require “correction,” it would at least benefit from 

clarification. This Court can supply the needed clarification by 

reversing the district court and holding that Walters and Demery do 

not compel dismissal of this case as they are distinguishable from 

the present suit in critical respects. Their holdings should not be 

extended beyond their own facts. Reversing the district court and 

clarifying that both Walters and Demery are distinguishable from the 

facts of this case would harmonize this Court’s FTCA jurisprudence 

with the law as it exists in other circuits.  
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Standard of Review 

Dismissal of a case under the discretionary function exception 

is subject to de novo review by this Court. Appley Bros. v. United 

States, 7 F.3d 720, 722 (8th Cir. 1993) (citing Tracor/MBA, Inc. v. 

United States, 933 F.2d 663, 665 (8th Cir.1991)). 
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Argument 

I. A property owner has a duty to warn others of dangers known 
to be hidden or lurking on its property. 

It is a bedrock rule of the common law that a property owner 

has a duty to warn entrants of hidden or lurking dangers that the 

property owner knows, or reasonably should know, exist on the 

property. According to Professor Prosser, this rule derives from the 

seminal English common law case of Indermaur v. Dames, L.R. 1 C.P. 

274 aff'd L.R. 2 C.P. 311 (1866) and is “accepted in all common law 

jurisdictions.” William L. Prosser, Handbook of The Law of Torts, 452 

(3rd ed. 1964). A possessor of land “is required to exercise 

reasonable care to warn the [entrant], or to make the premises safe 

for him, as to dangerous conditions or activities of which the 

possessor knows, or those which he could discover with reasonable 

care.” Id.  

This is not a controversial doctrine of law.  As set forth in the 

Restatement (Second) of Torts:  

A possessor of land is subject to liability for physical harm 
caused to licensees by a condition on the land if, but only if, 
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(a) the possessor knows or has reason to know of the condition 
and should realize that it involves an unreasonable risk of 
harm to such licensees, and should expect that they will not 
discover or realize the danger, and 
(b) he fails to exercise reasonable care to make the condition 
safe, or to warn the licensees of the condition and the risk 
involved, and 
(c) the licensees do not know or have reason to know of the 
condition and the risk involved. 

Restatement (Second) of Torts § 342 (1965).  Corpus Juris Secundum 

similarly notes that “[a] public or private entity which owns, 

operates, or controls a property, owes a duty to maintain that 

property and a corresponding duty to warn of and correct 

dangerous conditions thereon. Premises liability may be imposed on 

a property owner who breaches the duty to use ordinary care in 

maintaining the premises in a reasonably safe condition and to warn 

others of hidden or lurking dangers.”65A C.J.S. Negligence § 397. 

“In order for a landowner to be held liable, an owner must know, or 

should have known of the dangerous condition causing the injury, 

and failed to remedy it within a reasonable time period.” Id. 

The North Dakota Supreme Court recognizes a “duty to warn . 

. . predicated upon the understanding that individuals who have 

superior knowledge of dangers posed by a hazard must warn those 
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who lack similar knowledge . . . Iglehart v. Iglehart, 2003 ND 154, ¶ 

17, 670 N.W.2d 343, 350. A landowner who knows of “pitfalls, traps 

or snares that would make conditions dangerous for a person 

exercising ordinary care” on their property has a duty to warn of 

those dangers. Id.   

The BIA’s duty to warn motorists of the hidden hazard posed 

by the failing culvert on BIA Highway 3, of which BIA had actual 

knowledge, is clear.  The issue on appeal is whether the BIA’s 

failure to provide such a warning was an exercise of judgment or 

choice based on considerations of public policy sufficient to 

establish immunity under the DFE.  

II. The district court erred in extending Walters and Demery to 
the unique facts of this case.  

The district court concluded, with extreme reluctance, that 

adherence to this Court’s precedents in Walters and Demery required 

dismissal. Expressing with candor and grace the court’s anguish at 

having to serve as the executor of such an injustice, Judge Hovland 

cited Walters and Demery and lamented:  
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The undersigned is troubled by this outcome, and 
very sympathetic to the personal tragedies that 
occurred as a result of the washout on the Kenel 
Road on July 9, 2019. The application of the 
discretionary function exception in this case is 
extremely unfair. This exception to federal tort 
liability is a concept that needs to be eroded and 
is in dire need of a correction. . . . Unfortunately, 
the law in the Eighth Circuit Court of Appeals is 
clear that the decisions of [Appellee] to maintain, 
repair, or replace the Kenel Road, and/or erect 
warning signs on the Kenel Road, are protected 
by the discretionary function exception under the 
Federal Tort Claims Act.   

App. 7-32; R. Doc. 34, at 25.  

Appellants respectfully submit that Walters and Demery do not 

in fact compel dismissal in this highly distinguishable case. 

Reversing the district court would place proper limitations on this 

Court’s recent precedents, but it would not represent a departure 

from Federal Tort Claims Act jurisprudence generally. Indeed, no 

less an authority than Professor Prosser has emphasized that the 

discretionary function exception “does not justify the government’s 

failure to warn of risks created by its discretionary decisions, or to 

supply information that will allow other governmental agents or 

citizens themselves to proceed with greater safety.” W. Page Keeton 
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et al., Prosser and Keeton on the Law of Torts § 131, at 1040 (5th ed. 

1984).  

A. This case is not comparable to Walters.  

Walters arose out of injuries sustained in three separate car 

accidents on a stretch of gravel road on the Cheyenne River Sioux 

Indian Reservation. The Plaintiffs filed an FTCA suit, alleging that 

the BIA's lack of regular maintenance caused the gravel road to 

exhibit “washboard” conditions, which contributed to their 

accidents. Estate of Walters v. United States, CIV 05-3007, 2006 WL 

8453000 (D.S.D. Mar. 29, 2006), aff’d sub nom. Walters v. United States, 

474 F.3d 1137 (8th Cir. 2007). 

The district court and this Court ultimately ruled that 

washboard gravel was a clear maintenance issue and “under the 

circumstances of this case, maintenance of the road was a 

discretionary function.” Walters v. United States, 474 F.3d at 1138–39. 

Citing 25 C.F.R. § 170.6 (2004), which states “[s]ubject to the 

availability of funds, the Commissioner shall maintain, or cause to 

be maintained, those approved roads . . ..”, this Court held that the 
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DFE applied because “the applicable statutes, regulations, or 

policies allow[ed] the government to take budgetary considerations 

into account” in making such maintenance decisions. Id.  

Concurring in the judgment but disagreeing with the majority’s 

DFE analysis, Judge Colloton cautioned against giving too much 

weight to generic “subject to the availability of funds” clauses. 

While a regulation that “expressly require[s] the [government] to 

consider the relation of the ultimate cost of [the] work to other 

factors in deciding whether to do the work” may support a finding 

of public policy-based judgment or choice, a regulation that “says 

merely that the government ‘shall maintain, or cause to be 

maintained’ the roads, ‘subject to the availability of funds’” may 

not. Id. at 1140–41 (cleaned up). “Everything the government does is 

subject to the availability of funds.” Id. Such “subject to the 

availability of funds” clauses should only carry weight if the Court 

is convinced that the government employees who committed the 

tort in question actually “were charged with making a policy 
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decision about the allocation or availability of government funds.” 

Id. 

Unlike washboard gravel, neglecting to warn drivers about the 

hidden hazard of a culvert that is known to be failing and at risk of 

creating a deadly chasm cannot be characterized as a “maintenance” 

decision. The frequency with which the BIA chooses to operate road 

graders to smooth out washboard gravel roads is plainly a 

“maintenance” issue; but whether to post a warning to the public as 

they approach the hidden danger of critical infrastructure that the 

BIA knows to be failing is something far different.3 As such, the 

district court accordingly erred when it accepted the BIA’s framing 

that contractual language discussing the Government’s general 

“maintenance” obligations and referenced general “subject to the 

availability of funds” clauses was sufficient to immunize the 

Government’s conduct in this case.  

 
3 Appellants do not challenge on appeal the dismissal of any 

maintenance-related claims against the BIA, as opposed to warning-
related claims. 
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Further, there is an obvious difference between the gravel road 

that has openly begun to exhibit “washboard” conditions in Walters 

and the hidden danger of a culvert known to be in a failing state. 

The dangers of a washboard gravel road are open and obvious to 

all.  For example:4 

 

 
4 

https://upload.wikimedia.org/wikipedia/commons/thumb/1/16
/Corrugated_Road_-_Fremont_California.jpg/1024px-
Corrugated_Road_-_Fremont_California.jpg. This photograph is 
provided for illustrative purposes only; it does not purport to show 
the actual road at issue in Walters. 
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Judge Colloton’s concurring opinion in Walters emphasized this 

point. Washboard conditions are “inherent” to gravel roads. Walters 

at 1142. “[W]hile gravel roads initially may be rendered flat by 

machinery, the passing of time, traffic, weather, and the elements 

can result in the development of washboard conditions.” Id.  

Notably, “washboard conditions on gravel roads are so obvious that 

any person driving on a gravel road is expected to be aware of such 

conditions and take precautions when driving on gravel roads.” Id.  

Thus, to the extent washboard gravel can be said to constitute a 

“hazard,” it is a patent and obvious hazard. The same cannot be said 

of a hidden, “failing” culvert. It is neither inherent nor obvious to 

drivers that a culvert, known by the BIA to be failing, is liable to 

disintegrate and wash out in a rainstorm thereby plunging them to 

their deaths. While the BIA need not post “WARNING: 

WASHBOARD ROAD” signs along every stretch of washboard 

road, warning signs of unexpected hazards are commonplace along 

highways – “watch for falling rocks”, “bridge may be icy”, “blind 

entrance ahead” are all signs regularly used to warn drivers of 
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hazards that they would not otherwise see.  When, as here, the BIA 

knows that a specific culvert or bridge is failing and at risk of 

collapse, posting a sign reading “CULVERT WASHOUT 

POTENTIAL AHEAD. PROCEED WITH CAUTION IN 

RAINSTORM” or something similarly appropriate is called for. 

Providing such a limited but effective warning notice to motorists 

who encounter torrential downpours was all that was needed to 

prevent these tragic injuries and deaths.  The BIA cannot avoid this 

duty to warn of a known, hidden hazard simply because the culvert 

underlies a road whose general “maintenance” is generally “subject 

to available funding.”  

Appellants do not ask this Court to overturn Walters. Rather, 

Appellants simply ask this Court to acknowledge that there is a 

difference between a washboard gravel road in need of more 

frequent road grading and the hidden hazard of a culvert or other 

piece of critical infrastructure at known risk of collapse. The former 

is a maintenance issue; the latter is not. The former is a patent, 

obvious hazard; the latter is not.  
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B. This case is not comparable to Demery. 

Demery arose out of the drowning death of a passenger on a 

snowmobile that was driven into open water on a lake that the BIA 

was aerating to prevent a portion of it from freezing. The plaintiff 

asserted that the BIA failed to maintain the aeration system 

properly, failed to mark the open water properly, and to warn the 

public of its dangers.  

The district court found that the discretionary function 

exception immunized the BIA’s conduct, as the “decision to aerate 

the lake, the design of the aeration system, whether to warn of the 

dangers of open water on the lake attributable to the aeration 

system, and the types of markings and warnings as well as the 

effectiveness of various types of warnings” were all decisions 

protected by the DFE.  

This Court affirmed, emphasizing the “clear” and “obvious” 

issues of public policy behind the BIA’s maintenance of the aeration 

system. “The BIA's maintenance of the aeration system clearly lends 

itself to policy analysis. The original decision to aerate the lake was 
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made to promote Belcourt Lake's fish populations. This decision 

concerned protecting the environment and aquatic habitats, which 

are obvious issues of policy.” Demery v. U.S. Dep't of Interior, 357 

F.3d 830, 833 (8th Cir. 2004). 

By contrast, the BIA’s failure to warn of the hidden hazard of 

the failing culvert in this case cannot be said to concern such 

“obvious issues of policy.” Neglecting to warn of the danger posed 

by a failing culvert was not a decision rooted in any social, 

economic, or political policy. There is no evidence in the record that 

the BIA declined to post a warning out of any aesthetic or 

environmental concerns. It was simply negligent. It knew that the 

Kenel Road Culvert was failing in 2014, posing a grave hidden 

hazard to entrants upon its land. Yet it failed to warn of this lurking 

danger, even as it worsened over a period of five years. 

The only “issue of policy” invoked to immunize the BIA’s 

negligence in this case is funding, and the sole basis for invoking it 

is the generic “subject to available funding” language in the RMP 

Contract. However, despite the BIA’s burden to prove up the 
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applicability of the DRE, there is no evidence in the record that the 

BIA ever weighed the relative costs and benefits of erecting a 

warning sign, either with respect to funding, or with respect to any 

other “policy” value (e.g., environmental, aesthetic, cultural). There 

is no evidence in the record that the individual BIA employees 

responsible for the failure to warn in this case “were charged with 

making a policy decision about the allocation or availability of 

government funds.” Walters, 474 F. 3d at 1141. 

The budgetary impact of erecting two high-visibility warning 

signs, one on either side of the culvert to warn oncoming motorists, 

is de minimis. To quote Judge Colloton once again, this is a classic 

case where the only “policy” interest boils down to “[e]verything 

the government does is subject to the availability of funds.” Id. It is 

hard to see how neglecting to convey a simple warning to drivers—

“exercise caution when approaching this culvert that we, the BIA , 

know to be failing”—truly implicates “public policy” in any 

substantive way. The perverse consequences of affirming the district 

court’s decision—the proliferation of prophylactic “subject to the 
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availability of funds” clauses in all of all government rules and 

contracts, effectively nullifying the FTCA—are not difficult to 

foresee.  

C. Numerous other authorities support a finding of no DFE 
immunity in this case.  

Reversing the district court would harmonize Court’s FTCA 

jurisprudence with the law as it exists in other circuits. A failure to 

warn is generally deemed discretionary “only where it bears some 

relationship to the agency’s overall purpose.” Parrish v. United 

States, 157 F. Supp. 3d 434, 445–46 (E.D.N.C. 2016) (collecting cases).  

That limitation is not present in this Court’s precedent, but should 

be. 

In Cope v. Scott, the D.C. Circuit held that the National Park 

Service could be liable for inadequate warning when it failed to post 

sufficiently numerous and specific signs warning of slippery road 

conditions along a rural road in the District of Columbia. 45 F.3d 

445, 452 (D.C. Cir. 1995). Although the road was located in a 

national park, it was used primarily for commuter travel. In holding 
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that the duty to warn was non-discretionary, the court recognized 

that the National Park Service’s failure to post warning signs 

frequently might be properly characterized as discretionary because 

such decisions would require “difficult policy judgments balancing 

the preservation of the environment against the blight of excess 

signs.” Id. However, in the circumstances of that case, the court 

reasoned that the Park Service’s “failure to warn” was not 

discretionary because the Park Service did not maintain the road for 

the purpose of environmental preservation. Id. Thus, because the 

National Park Service maintained the road in question for a purpose 

outside the scope of its statutory and regulatory mission, its failure 

to warn was not insulated from suit on the basis of “discretion.” 

Similarly, in Parrish, the district court held that the United 

States Postal Service’s failure to warn patrons of potential tripping 

hazards on an allegedly negligently maintained sidewalk was not 

discretionary, and thus was not shielded by the discretionary 

function exception. The court rejected the United States’ 

discretionary function argument, reasoning “it is difficult to imagine 
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an [sic] social, economic, or political justification for the Postal 

Service’s failure to inspect that also is grounded in its statutory 

purpose.” 157 F. Supp. 3d at 443. 

The same is true in this case. The BIA’s mission “is to enhance 

the quality of life, to promote economic opportunity, and to carry 

out the responsibility to protect and improve the trust assets of 

American Indians, Indian tribes and Alaska Natives.”5 Failing to 

warn of the known, hidden hazard posed by the failing Kenel Road 

Culvert was an act or omission completely unrelated to the BIA’s 

statutory purpose. Just as the United States is liable when the NPS 

fails to warn of slippery conditions on a commuter road or the USPS 

fails to warn of a negligently maintained sidewalk, it should be held 

liable when the BIA fails to warn of the hidden hazard posed by one 

of its culverts that it knows to be failing.  

  

 
5 Bureau of Indian Affairs, Mission Statement, 

https://www.bia.gov/bia#:~:text=The%20Bureau%20of%20Indian%20A
ffairs,Indian%20tribes%20and%20Alaska%20Natives. 
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Conclusion 

The district court was understandably anguished about the 

harsh and arbitrary result it felt compelled to reach under this 

Court’s prior decisions. But with all due respect, the district court 

read this Court’s prior decisions too broadly. The facts of this case 

can be readily distinguished from either of this Court’s prior 

decisions, and doing so would bring this case, and this Circuit’s 

jurisprudence, in line with the decisions of other circuits. Simply 

stated, in the absence of some record evidence implicating a policy 

basis for what would otherwise be a mere negligent failure to warn, 

the discretionary function exception to liability under the Federal 

Tort Claims Act should not apply as a blanket excuse for 

governmental liability. 
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