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DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1, the undersigned 

counsel certifies the following:   

1. PLATFORM 10, LLC is owned as follows: 

a. Floge, LLC, 20% interest; 

b. F.S.S. Development Company, LLC, 40% interest; 

c. Tartan Trust, 20% interest; 

d. CPG Holdings, LLC, 20% interest. 

 2. PLATFORM 10, LLC; Floge, LLC; F.S.S. Development Company, 

LLC; Tartan Trust; and CPG Holdings LLC have not issued shares or debt securities 

to the public; and 

 3. There are no known interested parties, other than those participating in 

the above captioned case, that have a direct, pecuniary interest in the outcome of this 

case. 
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I. 

STATEMENT OF JURISDICTION 

 Federal subject matter jurisdiction was asserted in the underlying case 

pursuant to 28 U.S.C.A. §1331.  The United States District Court’s denial of 

appellant’s application for default judgment and dismissal of the case for lack of 

jurisdiction is a final order pursuant to Federal Rule of Appellate Procedure 3.  

20 U.S.C.A. §1291 states “The Courts of Appeal…shall have jurisdiction of appeals 

from all final decisions of the district courts of the United States.”  Here, the Court’s 

order dismissed the case and closed the case.  It is therefore a final order. 

  FRAP 3(a)(1) states in relevant part: “An appeal permitted by law as of right 

from a district court to a court of appeals may be taken only by filing a notice of 

appeal with the district clerk within the time allowed by Rule 4.”  The time allowed 

for filing a Notice of Appeal under FRAP 4 is thirty days from entry of the Order.  

In this case, the Order dismissing the case was entered on November 8, 2021. 

1-ER-1-4.  The Notice of Appeal was timely filed on December 3, 2021.  

3-ER-409-410.   

II. 

STATEMENT OF THE ISSUES 

 Did the United States District Court err in sua sponte ruling that it did not 

have subject matter jurisdiction over action for breach of the Development 
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Agreement between the Appellant, Developer PLATFORM 10, LLC 

(“PLATFORM 10”) and the Appellee, Battle Mountain Band of the Te-Moak Tribe 

of Western Shoshone Indians of Nevada (“BAND”) where BAND waived sovereign 

immunity and consented to jurisdiction of the United States District Court? 

 Did the United States District Court err in sua sponte denying PLATFORM 

10’s Application for Default Judgment and dismissing case for lack of federal 

subject matter jurisdiction when the Development Agreement is for the construction 

and development of an Indian Gaming facility governed by the Indian Gaming 

Regulatory Act of 1988, PL 100-497, et seq.? 

III. 

STATEMENT OF THE CASE 

 This appeal arises from the United States District Court’s denial of the 

application for default judgment and sua sponte dismissal of an action for breach of 

a Development Agreement between the Appellant, Platform 10, LLC, a Nevada 

Limited Liability Company and Appellee BATTLE MOUNTAIN BAND OF THE 

TE-MOAK TRIBE OF WESTERN SHOSHONE INDIANS OF NEVADA in Case 

No. 3:20-cv-00238-RCJ-CLB in the United States District Court for the District of 

Nevada.   
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A. Procedural Background 

 Appellant filed a Verified Complaint in the United States District Court, 

District of Nevada on April 16, 2020.  3-ER-350-408.  The Verified Complaint 

alleges causes of action for Breach of Contract and Breach of the Implied Covenant 

of Good Faith and Fair Dealing.  3-ER-352-358.  The Verified Complaint was filed 

against the BATTLE MOUNTAIN BAND OF THE TE-MOAK TRIBE OF 

WESTERN SHOSHONE INDIANS OF NEVADA (hereafter “The BAND”).  The 

Verified Complaint alleges the BAND is a federally recognized Indian Tribe by the 

United States Secretary of the Interior and is recognized as possessing powers of 

self-government.  3-ER-350-352.  The Complaint also alleges that the BAND 

waived sovereign immunity.  3-ER-351. 

 On May 7, 2020, Appellant filed the Proof of Service of the Summons and 

Complaint.  3-ER-348-349.  The Proof of Service establishes that on April 21, 2020, 

“Lorraine Cooper for Tribe Chairman Dave Correra, who is designated by law to 

accept service of process on behalf of Battle Mountain Band of the Te-Moak Tibe 

[sic] of Western Shoshone Indians of Nevada” accepted service of the Summons and 

Complaint.  3-ER-349. 

 PLATFORM 10 filed Plaintiff’s Request to Enter Default on June 3, 2020.  

3-ER-337-339. 

 On June 15, 2020, the Default of the BAND was entered.  3-ER-336. 
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 On April 14, 2021, PLATFORM 10 filed Application for Default Judgment.  

2-ER-6-235; 3-ER-280-333. 

 On November 8, 2021, the United States District Court entered an Order 

denying the Motion for Default Judgment as moot and dismissing the case without 

prejudice.  1-ER-2-4. 

 PLATFORM 10 filed a Notice of Appeal, appealing the United States District 

Court’s Order denying the Application for Default Judgment and dismissing the 

case.  3-ER-409-410. 

B. Statement of Facts 

 The Band is a federally recognized Indian tribe by the United States Secretary 

of the Interior.  3-ER-350.  As alleged in the Verified Complaint, the Te-Moak Tribe 

of the Western Shoshone Indians of Nevada is comprised of four (4) separate, 

distinct communities or bands, including the BAND, and each community is 

authorized under Section 12 of the United States Constitution to conduct business 

affairs related solely to the BAND, to manage and operate businesses and to enter 

into contracts in its own name.  3-ER-350. 

 On November 24, 2014, PLATFORM 10 and the BAND entered the 

“Development Agreement for Gaming Facility Between the Battle Mountain Band 

of the Te-Moak Tribe of Western Shoshone Indians of Nevada and Platform 10, 

LLC” (“the Development Agreement”).  3-ER-363-408.  The purpose of the 

Case: 21-17018, 03/03/2022, ID: 12385032, DktEntry: 4, Page 9 of 37



5 
 

Development Agreement was to assist the BAND to finance, design, develop, 

construct, furnish, and equip the following: (i) a Gaming Facility for the operation 

of Class II and/or Class III under the Indian Gaming Regulatory Act of 1988, 

PL 100-497, 25 U.S.C.A. §2701 et. seq.; (ii) a distribution and retail facility for 

motor fuels, including but not limited to gas, diesel, and liquid propane; and (iii) a 

convenience store for the sale of food, beverages, tobacco, and other convenience 

items (“Convenience Store” or “C-Store”).  See, Section C of the Recitals of the 

Development Agreement at 3-ER-364.   

 PLATFORM 10 and the BAND agreed to take all steps reasonably possible 

prior to the satisfaction of all “Legal Requirements” under the Development 

Agreement: (i) to obtain a commitment for financing of the Gaming Facility; (ii) to 

design and develop the Gaming Facility; and (iii) to enter into contracts to construct 

and equip the Gaming Facility to be effective upon satisfaction of all Legal 

Requirements or as soon as thereafter feasible so the Gaming Facility could be open 

to the public as soon as possible.  See, Section F of the Recitals of the Development 

Agreement.  3-ER-364. 

 PLATFORM 10 performed pursuant to the terms of the Development 

Agreement by obtaining preliminary engineering and construction, obtaining 

entitlements, engaging in initial project development, obtaining signage, conducting 
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a feasibility study, and consulting on the development, licensing and entitlements 

for the Project.  See, Complaint p. 353, paragraph 18 at 3-ER-353.  

 In the Development Agreement, the BAND specifically and expressly waived 

its sovereign immunity and consented to the jurisdiction of the United States District 

Court.  Section 13.1.1 of the Development Agreement states,  

The Band hereby expressly waives the jurisdiction of any courts of the 
Tribe or the Band which purport to have jurisdiction over any matter 
involving the Band and waives its sovereign immunity from 
unconsented suit and consents to suit in accordance with and pursuant 
to the terms and provisions of Section 13.1. 
 

See, Section 13.1.1 of the Development Agreement at 3-ER-397.   

 The BAND also expressly waived its sovereign immunity from a judgment 

resulting from an event of default under the Development Agreement.  Section 

13.1.7 states in relevant part, 

The Band waives sovereign immunity in, and consents to the 
jurisdiction of, to be sued in and to accept and be bound by any order 
or judgment of the United States District Court for the District of 
Nevada, and any federal court having appellate jurisdiction thereover, 
consistent with the terms and provisions of this Section.  
Notwithstanding any contrary term or provision of this Agreement or 
the Nonrecourse Interim Promissory Note, in the event that the United 
States District Court for the Western District of Nevada declines to 
exercise jurisdiction over any case or action arising under or in 
connection with this Agreement or the Nonrecourse Interim Promissory 
Note, the Band expressly consents to the jurisdiction of, and agrees to 
be bound by any order or judgment Courts of the State with jurisdiction 
over Lander County, Nevada, and any Court with appellate jurisdiction 
thereover, and all of the terms and provisions of Section 13.1 shall 
apply with full force and effect to actions in such Court, including, 
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without limitation, any actions commenced pursuant to Section 13.1.7 
hereof.  (Emphasis added.) 
 

See, Section 13.1.7 of the Development Agreement at 3-ER-398.   

 Further, the BAND consented to federal law to resolve any dispute under the 

Development Agreement or the Nonrecourse Interim Promissory Note.  Section 

13.1.5 states: 

The Parties agree that any dispute arising out of or in connection with 
this Agreement or Nonrecourse Interim Promissory Note shall be 
resolved first pursuant to applicable federal law; second, pursuant to 
applicable State Law; and third, pursuant to the applicable laws of the 
Band if no State or federal law applies.  (Emphasis added.) 
 

See, Section 13.1.5 of the Development Agreement at 3-ER-398.   

 Section 11 of the Development Agreement outlines the Events of Default and 

the parties’ respective rights under the Development Agreement upon an event of 

default. 3-ER-391. The BAND breached the Development Agreement by 

terminating the Development Agreement without legal justification as alleged in the 

Verified Complaint.  3-ER-356. 

 PLATFORM 10 filed a Verified Complaint against the Band for damage 

resulting from the BAND’s breach of the Development Agreement on April 16, 

2020.  3-ER-350-408. 

 The Verified Complaint was served on “Lorraine Cooper for Tribe Chairman 

Dave Correra, who is designated by law to accept service of process on behalf of 
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Te-Moak Tribe of Western Shoshone Indians of Nevada” on April 29, 2020.  

3-ER-348-349. 

 When no answer or responsive pleading was timely filed by the BAND, 

PLATFORM 10 caused a Request to Enter Default to be filed with the United States 

District Court on June 3, 2020.  3-ER-337-339. 

 A Default was entered against the BAND on June 15, 2020.  3-ER-336. 

 On April 14, 2021, PLATFORM 10 filed a detailed Application for Default 

Judgment supported by an extensive forensic accounting detailing PLATFORM 10’s 

actions in support of the Development Agreement and the damages it incurred. 

2-ER-6-278; 3-ER-280-335.   

 The United States District Court denied the Application for Default Judgment 

and sua sponte dismissed the case for lack of jurisdiction on November 8, 2021.  

1-ER-2-4. 

 PLATFORM 10 timely filed a Notice of Appeal on December 3, 2021. 

3-ER-409-410.   

IV. 

SUMMARY OF ARGUMENT 

 The United States District Court erred in sua sponte ruling that it did not have 

subject matter jurisdiction over action for breach of development agreement between 
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PLATFORM 10 and BAND where BAND waived sovereign immunity and 

consented to jurisdiction of the United States District Court. 

 The United States District Court erred in sua sponte denying PLATFORM 

10’s Application for Default Judgment and dismissing case for lack of federal 

subject matter jurisdiction when the Development Agreement is for the construction 

and development of an Indian Gaming facility governed by the Indian Gaming 

Regulatory Act of 1988, PL 100-497 et seq. 

V. 

ARGUMENT 

A. Standard of Review 

 The Ninth Circuit reviews de novo an order from the United States District 

Court dismissing an action.  Pan American Co. v. Sycuan Band of Mission Indians, 

884 F.2d 416, 418 (9th Cir. 1989) citing Haisten v. Grass Valley Medical 

Reimbursement Fund, Ltd., 784 F.2d 1392, 1396 (9th Cir. 1986) (Rule 12(b)(1) 

dismissal for lack of subject matter jurisdiction); Mack v. South Bay Beer Distribs., 

Inc., 798 F.2d 1279, 1282 (9th Cir. 1986).  Specifically, a district court’s 

determination of federal subject matter jurisdiction is reviewed de novo.  Mobile Oil 

Corp. v. City of Long Beach, 772 F.2d 534, 538 (9th Cir. 1985).  The district court’s 

factual findings on jurisdictional issues must be accepted unless clearly erroneous.  

Bruce v. United States, 759 F.2d 755, 758 (9th Cir. 1985).   
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  The dismissal of the underlying action arises from the denial of an 

Application for Default Judgment pursuant to Federal Rule of Civil Procedure 55.  

Under Federal Rule of Civil Procedure 55, if a defendant does not answer or file a 

responsive pleading to a complaint within 21 days of service of the complaint, the 

district court is required to enter a default.  In this case, the district court properly 

entered a default pursuant to FRCP 55(a) for the BAND’s failure to appear in the 

action.  The result of the failure to appear and entry of default is that the allegations 

of the Verified Complaint must be accepted as true.  “The general rule of law is that 

upon default the factual allegations of the complaint, except those relating to the 

amount of damages, will be taken as true.”  Geddes v. United Financial Group, 559 

F.2d 557, 560 (9th Cir. 1977) citing Pope v. United States, 323 U.S. 1, 12, 65 S.Ct. 

16, 89 L.Ed. 3 (1944); Flaks v. Koegel, 504 F.2d 702, 707 (2nd Cir. 1974).  

 Moreover, Federal Rule of Civil Procedure 8(d) specifically states, 

“[a]verments in a pleading to which a responsive pleading is required, other than 

those as to the amount of damages, will be taken as admitted when not denied in the 

responsive pleading.”  Accordingly, the Default establishes the validity of the 

Development Agreement, PLATFORM 10’s performance of its obligations under 

the Development Agreement and the BAND’s breach of their obligations under the 

Development Agreement.   
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 It is well accepted that “[w]hen entry of judgment is sought against a party 

who has failed to plead or otherwise defend, a district court has an affirmative duty 

to look into its jurisdiction over both the subject matter and the parties.  In re Tuli, 

172 F.3d 707, 711 citing Williams v. Life Sav. And Loan, 802 F.2d 1200, 1203 (10th 

Cir. 1986).  Because a judgment entered without personal jurisdiction is void, “[t]o 

avoid entering a default judgment that can later be successfully attacked as void, a 

court should determine whether it has the power, i.e., the jurisdiction, to enter the 

judgment in the first place.”  Id.  Therefore, it was proper for the United States 

District Court to consider the question of jurisdiction when ruling on the Application 

for Default Judgment.   

 While the United States District Court has the authority to sua sponte 

determine its jurisdiction, in this case, the Court erred in determining there was no 

basis for federal subject matter jurisdiction.  “It is a fundamental principle that 

federal courts are courts of limited jurisdiction.”  Stock West, Inc. v. Confederated 

Tribes of the Colville Reservation, 873 F.2d 1221, 1225 (9th Cir. 1989) citing Owen 

Equip. & Erection Co. v. Kroger, 437 U.S. 365, 374, 98 S.Ct. 2396, 2403, 57 L.Ed.2d 

274 (1978).  “A federal court is presumed to lack jurisdiction in a particular case 

unless the contrary affirmatively appears.”  Id., citing California ex rel. Younger v. 

Andrus, 608 F.2d 1247, 1249 (9th Cir. 1979).   
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 Here, the United States District Court erred in declining to accept jurisdiction 

under 28 U.S.C.A. §1331 because the claims arising under the Development 

Agreement constitute a federal question.  Federal question jurisdiction does not 

merely exist because an Indian tribe is a party, or the case involves a contract with 

an Indian tribe.  Stock West, Inc. v. Confederated Tribes of the Colville Reservation, 

873 F.2d 1221, 1225 (9th Cir. 1989).  “Otherwise, the federal courts might become a 

small claims court for all such disputes.”  Stock West, citing Gila River Indian 

Community v. Henningson, Durham & Richardson, 626 F.2d 708, 715 (9th Cir. 

1980), cert. denied, 451 U.S. 911, 101 S.Ct. 1983, 68 L.Ed.2d 301 (1981).  However, 

in this case there is ample reason for the United States District Court to have found 

federal question jurisdiction based on the extensive federal regulations governing 

Indian Gaming, the Band’s express waiver of sovereign immunity, and the BAND’s 

consent to federal jurisdiction.    

B. The Tribe Waived Sovereign Immunity in the Development Agreement 
and Consented to the Jurisdiction of the Federal Court. 
 

 By waiving sovereign immunity and specifically consenting to jurisdiction of 

the United States District Court, the BAND clearly intended to allow the United 

States District Court to resolve any breach of the Development Agreement.  The 

BAND did not question that the federal court would have jurisdiction to resolve such 
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claims.  It clearly waived sovereign immunity and consented to the jurisdiction of 

the United States District Court.   

 It is well-accepted that Indian tribes are immune from unconsented suit in 

state or federal court.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 

1670, 1677, 56 L.Ed.2d 106 (1978); United States v. Oregon, 657 F.2d 1009, 1012 

(9th Cir. 1981).  It is equally well accepted that Indian tribes can waive their 

sovereign immunity.  Id. at 1013.  A waiver of sovereign immunity must be 

expressed unequivocally and cannot be implied.  Martinez, 436 U.S. at 58, 98 S.Ct. 

at 1677.  In other words, it is a fundamental principle that tribal sovereign immunity 

remains intact unless surrendered in express and unequivocal terms.  See, Pan 

American Company v. Sycuan Band of Mission Indians, 884 F.2d 416, 419 (9th Cir. 

1989).   

 In the Development Agreement, the BAND both waived sovereign immunity 

as to the enforcement of the Development Agreement and consented to the 

jurisdiction of the United States District Court in Nevada to determine disputes 

arising under the Development Agreement.  The BAND’s waiver of sovereign 

immunity is found in Section 13 of the Development Agreement.  Specifically, 

Section 13.1 provides: 

Retention of Sovereign Immunity.  Except as provided for in this 
Section 13.1, the Band, by entering into this Agreement and execution 
and delivery of the Nonrecourse Interim Promissory Note, and 
performing the obligations the Band has assumed and agreed to perform 
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hereunder and thereunder, does not waive, limit or modify its sovereign 
immunity from unconsented suit or judicial litigation. 
 

See, Section 13.1 of the Development Agreement at 3-ER-397.  Section 13.1.1 sets  
 
forth the scope of the sovereign immunity waiver.   
 

Scope of Waiver.  Subject to the provisions of Section 13.1, the Band 
hereby expressly waives the jurisdiction of any courts of the Tribe or 
the Band which purport to have jurisdiction over any matter involving 
the Band, and waives its sovereign immunity from uncontested suit and 
consents to suit in accordance with and pursuant to the terms of Section 
13.1.  The Band shall execute and deliver such documentation as 
Developer shall reasonably request for the purposes of verifying the 
effectiveness of the limited waiver of sovereign immunity pursuant to 
the terms and provisions hereof. 
 

See, Section 13.1.1 of the Development Agreement at 3-ER-397.  The Development 

Agreement goes on to specifically states the requirements for the sovereign 

immunity waiver to be effective.  Section 13.1.2 provides: 

Procedural Requirements.  The Band’s waiver of its sovereign 
immunity as to unconsented suit is effective if, and only if, each and 
every one of the following conditions is met: 

A. The claim is made by a party designated under Section 13.1.4 
hereof, and not by another Person, corporation, partnership or 
entity, whatsoever. 

B. The claim alleges an Event of Default by the Band of one or 
more specific obligations or duties the Band assumed 
pursuant to the terms and provisions of this Agreement or the 
Nonrecourse Interim Promissory Note. 

C. The claim seeks money damages for an Event of Default 
under this Agreement or the Nonrecourse Interim Promissory 
note; provided, however, that the property, assets or funds 
specifically pledged and assigned to satisfy any judgment 
Developer secures against the Band under this Agreement 
shall be limited to the non-trust assets specified in Section 
13.1.7.1 of this Agreement. 
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See, Section 13.1.2 of the Development Agreement at 3-ER-397-398. 
 

The waiver is also limited as to time frame.  Section 13.1.3 provides: 

Time Period.  The waiver granted herein shall commence upon the 
Execution Date, and shall continue for the longer of one (1) year 
following the termination of this Agreement pursuant to and in 
accordance with the terms and provisions hereof, or two (2) years after 
the claim accrues or is discovered upon the exercise of due diligence, 
except that the waiver shall remain effective for any proceedings then 
pending, and all appeals therefrom.  
 

See, Section 13.1.3 of the Development Agreement at 3-ER-398. 

 The waiver is further limited in terms of who benefits from the waiver.  

Section 13.1.4 provides: 

Recipient of Waiver.  The recipients of the benefit of this waiver of 
sovereign immunity are limited to Developer, its successors and 
assigns, and any and all Persons covered by the indemnification 
provisions hereof; as to such latter persons, this waiver extends only to 
the enforcement of any rights to indemnification by the Band, and to no 
other actions or persons. 
 

See, Section 13.1.4 of the Development Agreement at 3-ER-398.  

 Further, the Development Agreement states the express consent by the parties 

to the application of federal law to resolve the claims arising under the Development 

Agreement and Promissory Note.  Specifically, Section 13.1.5 provides: 

Governing Law.  The Parties agree that any dispute arising out of or in 
connection with this Agreement or the Nonrecourse Interim Promissory 
Note shall be resolved first pursuant to applicable federal law; second, 
pursuant to applicable State law; and third, pursuant to the applicable 
laws of the Band if no State or federal law applies.  (Emphasis added.) 
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See, Section 13.1.5 of the Development Agreement at 3-ER-398.  Moreover, the 

Band has expressly waived sovereign immunity as to the enforcement of its 

obligations under the Development Agreement.  Section 13.1.7 provides as follows: 

Enforcement.  The Band expressly waives sovereign immunity from a 
judgment or order consistent with the terms and provisions of this 
Section 13.1.7 which is final because either the time for appeal thereof 
has expired or the judgment or an order is issued by a court having final 
appellate jurisdiction over the matter.  The Band waives its sovereign 
immunity in, and consents to the jurisdiction of, to be sued in and to 
accept and be bound by any order or judgment of the United States 
District Court for the District of Nevada, and any federal court having 
appellate jurisdiction thereover, consistent with the terms and 
provisions of this Section.  Notwithstanding any contrary term or 
provision of this Agreement or the Nonrecourse Interim Promissory 
Note, in the event that the United States District Court for the Western 
District of Nevada declines to exercise jurisdiction over any case or 
action arising under or in connection with this Agreement or the 
Nonrecourse Interim Promissory note, the Band expressly consents to 
the jurisdiction of, and agrees to be bound by any order or judgment of 
Courts of the State with jurisdiction over Lander County, Nevada, and 
any Court with appellate jurisdiction thereover, and all of the terms and 
provisions of Section 13.1 shall apply with full force and effect to 
actions in such Court, including, without limitation, any actions 
commenced pursuant to Section 13.1.7 hereof.  (Emphasis added.)  
 

See, Section 13.1.7 of the Development Agreement at 3-ER-398. 

 A review of these terms of the Development Agreement makes it abundantly 

clear that the BAND agreed to have disputes arising under the Development 

Agreement resolved in federal court and specifically consented to federal court 

jurisdiction over the claims.  While it is well established that mere consent to be sued 

does not confer jurisdiction on any particular court.  Weeks Constr., Inc. v. Oglala 
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Sioux Hous. Auth., 797 F.2d 688 (8th Cir. 1986).  As set forth in detail below, the 

Development Agreement requires the involvement of the National Indian Gaming 

Commission and the application of federal statutes relevant to Indian gaming in 

order for the project to be developed and completed. 

 The Development Agreement is a complex agreement to develop a multi-

million-dollar project which requires the developer to confront issues of Indian 

gaming, federal environmental concerns and complex lending and security interests 

for the project.  As such, the express terms of the Development Agreement whereby 

the Band consents to federal jurisdiction cannot be simply ignored in the context of 

this Project and this Agreement.   

C. The United States District Court Erred in Determining that it Could Not 
Exercise Federal Question Jurisdiction Because the Development 
Agreement was for the Construction, in part, of a Gaming Facility 
Governed by the Indian Gaming Regulatory Act (IGRA). 

  
 The basis for the District Court’s jurisdiction is 28 U.S.C.A. §1331.  

Specifically, 28 U.S.C.A. §1331 states, 

(a) The district courts shall have original jurisdiction of all civil cases 
wherein the matter in controversy exceeds the sum or value of $10,000, 
exclusive of interest and costs, and arises under the constitution, laws, 
or treaties of the United States… 
 

The United States Supreme Court has acknowledged that the “arising under” 

requirement of Section 1331 may be met by “claims founded upon federal common 
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law as well as those of statutory origin.”  See, Illinois v. City of Milwaukee, 

406 U.S. 91, 100, 92 S.Ct. 1385, 1391, 31 L.Ed.2d 712 (1972).   

 At the heart of the Project to be developed in this case is an Indian gaming 

facility.  Indian Gaming is a highly federally regulated enterprise.  Congress passed 

the Indian Gaming Regulatory Act (IGRA) “to provide a statutory basis for the 

operation and regulation of gaming by Indian Tribes.”  Seminole Tribe of Fla. v. 

Fla., 517 U.S. 44, 48, 116 S.Ct. 1114, 134 L.Ed.2d 252 (1996).   

 The IGRA established the National Indian Gaming Commission (NIGC) to 

oversee gaming activities on tribal lands.  25 U.S.C.A. §§2704, 2706.  The IGRA 

was passed by Congress in 1988, for the purpose of providing a federal statutory 

basis for the operation and regulation of Indian Gaming.  25 U.S.C.A. §§2701 to 

2721.   The IGRA was enacted in part “to provide a statutory basis for the operation 

of gaming by Indian tribes as a means of promoting tribal economic development, 

self-sufficiency, and strong tribal governments.”  25 U.S.C.A. §2702(1).  The IGRA 

specifically authorizes tribes to enter management contracts for the operation and 

management of tribal gaming enterprises.  25 U.S.C.A. §2711(a)(1).  IGRA permits 

tribes to enter management contracts for the operation and management of their 

gaming facilities subject to the NIGC’s approval, which includes ensuring the 

contracts provide minimum protection for the tribes.  See, §2711(f).   
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 Not every contract that is merely peripherally associated with tribal gaming is 

subject to IGRA’s review.  For instance, in Calumet Gaming Group-Kan., Inc. v. 

Kickapoo Tribe of Kan., 987 F. Supp. 1321, 1325 (D.Kan.1997), the court found that 

a dispute arising from a consulting agreement was not subject to IGRA and, 

consequently there was no need to interpret or apply IGRA to resolve the plaintiff’s 

state law claims for breach of that agreement.  See, Casino Res. Corp. v. Harrah’s 

Entm’t, Inc., 243 F.3d 435, 439 (8th Cir. 2001). (Citations omitted.)  Thus, not all 

contracts will invoke IGRA review simply by involving Indian Gaming.   

  However, many contracts involving the development and construction of 

gaming facilities on Indian land do require IGRA review and approval.  The IGRA 

specifically requires “management agreements” related to Indian gaming to be 

approved by the NIGC.  While the Development Agreement between the Band and 

Platform 10 is not the kind of management contract contemplated above, the 

Development Agreement is for the construction and development of a large-scale 

project with a gaming facility an integral part of the project.  As such, IGRA review 

and approval is expressly required by the terms of the Agreement.     

 In dismissing the underlying action in this case, the United States District 

Court cited, Gila River Indian Community v. Henningson, Durham & Richardson, 

626 F.2d 703 (9th Cir. 1980).  In that case the Ninth Circuit declined to require a 

Case: 21-17018, 03/03/2022, ID: 12385032, DktEntry: 4, Page 24 of 37



20 
 

district court to extend jurisdiction to a common law contract dispute between a 

Tribe and a construction company.  In that case, the Ninth Circuit reasoned,  

It is true that the ‘arising under’ requirement of section 1331 may be 
met by ‘claims founded upon federal common law as well as those of a 
statutory origin.’ Illinois v. City of Milwaukee, 406 U.S. 91, 100, 92 
S.Ct. 1385, 1391, 31 L.Ed.2d 712 (1972).  However, we can discern no 
reason in the present case to extend the reach of the federal common 
law to cover all contracts entered into by Indian tribes.  Otherwise, the 
federal courts might become a small claims court for all such disputes. 
 

Gila River Indian Community v. Henningson, Durham & Richardson, 626 F.2d at 

714 (1980).  The Ninth Circuit went on to reason, “[w]e see no reason why 

commercial agreements between tribes and private citizens cannot be adequately 

protected by well-developed state contract laws.”  Id. at 715.  While the Ninth Circuit 

declined to extend jurisdiction under Section 1331 to the district court in that action, 

the Ninth Circuit did not state that all cases involving tribes and private citizens 

would be precluded for lack of federal subject matter jurisdiction. 

  While the present case may appear analogous to Gila River at first glance, 

since both involve commercial contracts between an Indian tribe and a non-Indian 

company, the similarities end there.  The present case involves a complex 

Development Agreement and directly references the IGRA and requires the approval 

and cooperation of various federal entities in accomplishing the objectives of the 

Development Agreement.     
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 In the Gila River case, an action was brought by the Gila River Indian 

Community against an architectural firm and building contractor for damages for 

negligent design and construction of a youth center on the reservation.  Id. at 708.  

The project at issue had alleged constructional defects causing the building to be 

unusable.  Id.   

 The facts of the Gila River case and the present case are distinguishable.  The 

project in the Gila River case was for the construction of a youth center which does 

not involve the same federal oversight as an Indian Gaming facility.  The Gila River 

case involved claims for the negligent design and construction of the center.  Id.  At 

issue in the present case is a complex development agreement for the financing, 

development, design and ultimately construction of a large-scale project with an 

Indian Gaming facility as the anchor.  Therefore, the Gila River case does not 

mandate the dismissal of this action.   

 As evidenced by the extensive references to the NIGC, IGRA, BIA and federal 

statutes related to the same, the Development Agreement is much more than a simple 

contract that would result in the United States District Court serving as a “small 

claims court.”  This is a complex Development Agreement directly involving the 

heavily federally regulated area of Indian Gaming and related activities.  In this way, 

this case is analogous to the 8th Circuit’s decision in Bruce H. Lien Co. v. Three 

Affiliated Tribes, 93 F.3d 1412 (8th Cir. 1996).  In that case, a casino management 
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company sued Three Affiliated Tribes of the Fort Berthold Indian Reservation and 

various tribal officials to compel arbitration of issues related to increased license 

fees and to recapture construction costs.  Bruce H. Lien Co. v. Three Affiliated 

Tribes, at 1412 (emphasis added).  In that case, the 8th Circuit found, among other 

findings, that the district court had federal question jurisdiction over the action.  Id. 

 In Bruce H. Lien, the parties entered into agreements for the purpose of 

constructing and operating a tribal casino on Indian Trust lands.  In that case, “[t]he 

Tribes and Lien entered into a management contract pursuant to IGRA, 25 U.S.C.A. 

§2511, whereby Lien was to assist in the financing, construction and management 

of the Tribes’ casino at Four Bears Motor Lodge in exchange for a share of the profits 

of the operation.”  Id. at 1414.  While the Lien case involved several issues not at 

play in the present case, it is instructive as to the issue of the district court’s subject 

matter jurisdiction over cases involving agreements pertaining to Indian Gaming.    

 In that case, the Eighth Circuit recognized that there may be aspects of a 

contract dispute that raise federal questions and may be appropriately decided by the 

federal district court.  See, Id. at 1421 (“While the issue of the contract’s validity 

does not raise a federal question per se, certainly there are aspects of the dispute 

which do.”).  The 8th Circuit went on to find federal question jurisdiction because 

the issue of exhaustion of remedies at the Tribal Court was a federal question, but 

the case certainly leaves open the possibility that a contract involving the 
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construction, consulting and financing of a large-scale project including a gaming 

facility may raise a federal question to make the exercise of subject matter 

jurisdiction appropriate.   

 The Development Agreement between the Band and Platform 10 is just such 

a case.  There are numerous terms within the Development Agreement which clearly 

contemplate the involvement of federal Indian Gaming Regulatory entities.  For 

example, The Development Agreement at Recital C specifies,  

The Band, with the assistance of Developer, and with the knowledge 
and approval of the Tribe, intends to finance, design, develop, 
construct, furnish and equip: (i) a Gaming Facility for the operation of 
Class II and/or Class III under the IGRA; (ii) a distribution and retail 
facility for motor fuels, including but not limited to gas, diesel, and 
liquid propane (the “Fuel-Distribution Facility”); and (iii) a 
convenience store for the sale of food, beverages, tobacco, and other 
convenience items (“Convenience Store,” or “C-Store”). 
 

See, Recital C at 3-ER-364.  Recital F further explains the purpose of the 

Development Agreement is in large part to develop the Gaming Facility.  

Specifically, Recital F provides: 

The Band and Developer desire to take all steps reasonably possible 
prior to satisfaction of all Legal Requirements to (i) obtain a 
commitment for financing the Gaming Facility, (ii) design and develop 
the Gaming Facility and (iii) enter into contracts to construct and equip 
the Gaming Facility to be effective upon satisfaction of all Legal 
Requirements or as soon as thereafter feasible, so that the Gaming 
Facility can be opened to the public as possible thereafter. 
 

See, Recital F at 3-ER-364.    
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 Class II and Class III gaming facilities on their own warrant additional federal 

oversight.  The IGRA divides Indian gaming into three classes.  25 U.S.C.A. §2701 

to 2721.  Class II gaming includes types of gaming that is permitted if the state 

permits such gaming, and the Indian tribe adopts an ordinance of resolution which 

must be approved by the Chairman of the National Indian Gaming Commission.  Id.   

 Class III gaming requires the most extensive regulation under the IGRA.  

Specifically, Class III gaming is unlawful unless, (1) the gaming is authorized by an 

ordinance or resolution adopted by the Tribe; (2) the gaming meets certain statutory 

requirements; (3) the gaming is approved by the National Indian Gaming 

Commission; (4) the gaming is located in a state that permits such gaming; and 

(5) the gaming is conducted in conformance with a Tribal-State Compact.”  See, 

25 U.S.C.A. §2710, Seminole Tribe of Florida v. Florida, 517 U.S. 44, 116 S.Ct. 

1114, 134 L.Ed. 252 (1996).  The nature of the gaming facility contemplated by the 

Development Agreement should be enough to confer federal question jurisdiction.  

 The Development Agreement goes on to incorporate a number of additional 

specific terms that allow for federal question review.  The Development Agreement 

at Article 10, Section 10.2 (i) further requires the Band to covenant and agree: 

That promptly after the execution of this Agreement, it will take the 
steps necessary to adopt and will adopt the Gaming code, or amend its 
Gaming Code, and that the Gaming Code, as the same may be amended, 
will meet the requirement of the IGRA and the applicable regulations 
under the IGRA and be consistent with the provisions of this Agreement 
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and not adversely affect the rights of Developer hereunder and 
thereunder. 
 

See, Section 10.2 at 3-ER-386.   

Article 10.2 (ii) further provides: 

That the Band will enter into the Loan Agreement, and execute the 
Nonrecourse Interim Promissory Note, and such other documents, 
contracts, agreements or instruments as may be necessary to carry out 
the purposes of this Agreement in accordance with the terms of the 
Compact, the Legal Requirements, and factual particulars for 
development, construction and operation of the Gaming Facility for 
Class II Gaming, and Class III Gaming, if applicable. 
 

3-ER-386-387.  The Developer also agrees under Article 10.4 (iii) as follows: 

That Developer will execute all required documents, contracts, 
agreements, or instruments as may be necessary to carry out the purpose 
of this Agreement in accordance with the terms of the Compact, the 
Legal Requirements, and the factual particulars for development, 
construction and operation for Class III Gaming, and Class II Gaming, 
if applicable. 
 

See, Article 10.4 (iii) at 3-ER-389.  These provisions certainly warrant federal 

jurisdiction to enforce the Development Agreement.   

 It is further considered an event of Default under the Development Agreement 

for the Band to fail to obtain approvals of certain departments of the Federal 

Government.  Specifically, Article 11, Section 11.1 (vii) states that it is an “Event of 

Default” under the Development Agreement if,  

The Band fails to take any and all reasonable steps necessary to satisfy 
all Legal Requirements for any of this Agreement, the Nonrecourse 
Interim Promissory Note, or any contract, agreement, instrument or 
understanding provided for therein to constitute valid and binding 
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obligations of the Band enforceable pursuant to the terms and 
provisions hereof or thereof under Applicable Law, or, without good 
cause, withdrawing any of the aforementioned Documents from 
consideration for approval by the BIA, the NIGC or any other 
Governmental Authority whose approval is required under Applicable 
Law for such Documents to constitute valid and binding obligations of 
the Band. 
 

See, Section 11.1 (v) at 3-ER-390. 

 Further, Section 12.3 (i) of the Development Agreement provides that either 

party may terminate the Agreement if: 

A Government Authority fails to grant approval, consent, authorization, 
or any permit license or certification, where such approval, consent, 
authorization, permit, license, or certification is necessary, pursuant to 
Applicable Law, for (i) this Agreement, the Loan Agreement, or the 
Nonrecourse Interim Promissory Note to constitute valid, binding 
obligations of the parties enforceable pursuant to their terms and 
provisions, and (ii) the design, development, financing, construction, 
maintenance, and operation of the Gaming Facility in compliance with 
all Applicable Law. 
 

See, Section 12.3 at 3-ER-396.  Similarly, either party may terminate the 

Agreement under Section 12.3(ii) if: 

A Party has been notified by a Government Authority that the 
performance by that Party of any obligation imposed by this Agreement 
will jeopardize the retention of any license, or approvals granted 
thereunder, held by that Party in any other jurisdiction, and the other 
Party refuses to allow that Party to immediately rectify such complaint. 
 

See, Section 12.3 (ii) at 3-ER-396.   

 Moreover, the Development Agreement at Section 14.13 provides a 

Government Savings Clause.  Pursuant to that provision,  

Case: 21-17018, 03/03/2022, ID: 12385032, DktEntry: 4, Page 31 of 37



27 
 

Each of the parties agrees to execute, deliver and, if necessary, record 
any and all additional instruments, certifications, amendments, 
modifications and other documents as may be required by any 
Government Authority for the satisfaction of any Legal Requirements 
pursuant to Applicable Law, including, without limitation, the United 
States Department of the Interior, BIA, the office of the Field Solicitor, 
the NIGC, in order to effectuate, complete, perfect, continue or preserve 
the respective rights, obligations, liens and interests of the parties hereto 
to the fullest extent permitted by Applicable Law; provided, that any 
such additional instrument, certification, amendment, modification or 
other document shall not materially change the respective rights, 
remedies or obligations of the Band or Developer under this Agreement 
or any other agreement or document related hereto. 
 

See, Section 14.3 at 3-ER-403.  This clause specifically contemplates the 

involvement of a number of federal agencies to protect the parties’ interests under 

the Development Agreement.   

 Importantly, the “Effective Date” of the Development Agreement is 

determined by approval of several federal governmental agencies.  Specifically,  

‘Effective Date’ means the date five (5) days following the date on 
which all of the following listed conditions are satisfied: 

(i) written approval of this Agreement, the Loan Agreement 
and the nonrecourse Interim Promissory Note is granted 
by the Chairman of the NIGC and/or the BIA, if required 
pursuant to Applicable Law; 

(ii)  written approval of a Gaming Code is granted by the 
Chairman of the NIGC or the BIA; 

 … 
(v)  for purposes of Class III Gaming, the Compact has been 
 signed by the Secretary and published in the Federal 
 Register as provided in 25 U.S.C.A. §2710 (d)(8)(D). 

 
3-ER-367-368. 
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 Based on the numerous terms of the Development Agreement cited above, in 

addition to the express waiver of sovereign immunity and consent to the federal court 

jurisdiction, the Development Agreement clearly arises out of federal law and 

jurisdiction in the United States District Court was appropriate.1  This is the type of 

Development Agreement that is best reviewed and enforced by the United States 

District Court.  As such, the United States District Court’s sua sponte denial of the 

Application for Default Judgment and dismissal of the case was in error and this case 

 
1 In addition, several critical terms of the Development Agreement refer to federal 
governmental entities or regulations that impact the Development Agreement and its 
terms.  Pursuant to the Development Agreement, “Gaming” is defined as “…any and 
all activities defined as Class II and/or Class III Gaming under IRGA.”  3-ER-369.  
“Gaming Code” is defined as “the code and any amendments thereto enacted or to 
be enacted by the Tribe, which authorizes and regulates Class II and/or Class III 
Gaming on Indian land, including the property, subject to the government power of 
the Tribe and/or Band.”  3-ER-369.  “IRGA” is defined as “…the Indian Gaming 
Regulatory Act of 1988, PL 100-497, 25 U.S.C. §2701 et seq., as same may, from 
time to time, be amended.”  3-ER-369.  “Government Authority” is defined as 
“…any federal, state, county or local government body or a governing body of the 
Tribe or the Band having jurisdiction over the Gaming Facility, the Property, the 
Furnishings and Equipment, the Band or the Band’s conduct of Gaming pursuant to 
Applicable Law.”  3-ER-369.  “National Indian Gaming Commission” or “NIGC” 
is defined as “…the commission established pursuant to 25 U.S.C. §2704. 3-ER-
370.  Further, “’NEPA’ means the National Environmental Policy Act, as same may, 
from time to time be amended.”  3-ER-372.  “’Tribal Gaming Commission’ means 
the regulatory body the Tribe establishes pursuant to the Gaming Code to regulate 
the Class II and Class III Gaming in accordance with the Compact, IGRA and the 
Gaming Code.”  3-ER-373.  The Development Agreement further defines, “BIA” as 
“…Bureau of Indian Affairs under the Department of the Interior of the United States 
of America.”  3-ER-365.  “Class II Gaming” is defined as “…Class II Gaming as 
defined by IGRA.”  3-ER-366.  “Class III Gaming” is defined as “…Class III 
Gaming as defined by IGRA.” 3-ER-366.   
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should be remanded to the United States District Court to consider the Application 

for Default Judgment on its merits.   

VI. 

CONCLUSION 

 For the reasons set forth above, PLATFORM 10 respectfully requests this 

matter be remanded to the United States District Court for the District of Nevada for 

determination of the Application for Default Judgment and award of appropriate 

damages consistent with that Application.   

 Dated: March 3, 2022. 

      By:    /s/ Caryn S. Tijsseling                       
       Caryn S. Tijsseling, Esq. 

Attorneys for Platform 10, LLC, a 
Nevada Limited Liability Company 
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