
UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

MONSTER TECHNOLOGY )
GROUP, LLC )

)
Appellant, )

)
v. ) Case No. 21–6146

)
GARRETT A. ELLER, JUDGE )
TRIBAL COURT )
IOWA TRIBE OF OKLAHOMA )

)
Appellee. )

                                                              )

APPELLANT’S RESPONSE TO APPELLEE
IOWA TRIBE’S MOTION FOR ATTORNEY FEES

We submit that Appellant was plainly entitled to appeal from a decision to

 dismiss an action immediately, even if without prejudice, before service has taken

place or any response lodged, with respect to an action brought to challenge a

Tribal court’s exercise of jurisdiction, as against a non–Indian entity whose

non–Indian predecessor in interest contracted to render services  nowhere near

Tribal lands, with respect to an operation to take place outside the United States.

Counsel for the Tribe has argued for a legally “frivolous” finding in part by

reference to the Order dismissing the action, which he says did not represent a

final and appealable judgment.  But see the following from Appellant’s Opening

Brief:
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        This Court has jurisdiction pursuant to 28 U.S.C. § § 1292(a),
 in that the district court dismissed the action sua sponte, via an Order
entered September 9, 2021providing that “[t]his case is hereby 
DISMISSED without prejudice ...”, (emphasis added).  Appellant’s
Appendix (“App.”) 6; and accompanying Judgment providing “the
matter is DISMISSED WITHOUT PREJUDICE.”  (emphasis added). 
App. 6. 

        See, e.g., Moya v. Schollenbarger, 465 F.3d 444 (10th Cir. 2006),
indicating that “in this circuit, ‘whether an order of dismissal is
appealable’ generally depends on ‘whether the district court dismissed 
the complaint or the action. A dismissal of the complaint is ordinarily 
a non-final, nonappealable order (since amendment would generally 
be available), while a dismissal of the entire action is ordinarily final.’” 
Id. at 448–49 (quoting Mobley v.McCormick, 40 F.3d 337, 339 (10th 
Cir. 1994)).

Id. at 1–2.

The Tribe’s request for attorney fees otherwise depends almost entirely on

the contents of a Supplemental Appendix which were not before the U.S. District

Court for the Western District of Oklahoma (“Western District”).  Material not

before the Western District cannot meet the test of relevance necessary as to any

material sought to be judicially noticed.  See Appellant’s Response to the Iowa

Tribe’s Motion for Judicial Notice at 3.  We treat the contents here as necessary

for purposes of showing the altogether misplaced nature of a request for attorney

fees.

During the way of the proceedings, counsel for the Tribe has said repeatedly

that counsel for Appellant failed to appear at the hearing on preliminary injunction
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before the Tribal Court. Among the contents of the record before the Tribal Court

was a Reply to Plaintiff’s Response to Notice of Special Appearance.  The fact of

the filing appears as “No. 23" in an “Index to Record on Appeal” transmitted on

July 21, 2021, Supplemental Appendix (or “Supp. App.”) 141–42, to an appellate

court that would not be staffed for another three months.  Appellant had taken the

appeal three months earlier, on April 21, 2021.  Id. at 124–25. The document itself

is missing from the Supplemental Appendix1, perhaps because it serves to explain

the actual circumstances involved:

The Tribe’s counsel apparently filed the nominal “Response”
to Notice of Special  Appearance on Thursday, April 8, 2021; 
yet did not arrange for its arrival in defense counsel’s offices 
until very late in the day Friday, April 9th.  Prior commitments 
meant little time over the weekend to take a look.  The undersigned
respectfully suggest that in the circumstances fundamental fairness 
requires deferring the hearing now scheduled for Monday, April 11th,
until some time after counsel have had a meaningful opportunity to 
reply in full to the intemperate diatribe that is this “Response.”

Id. at 1. 

Counsel for Appellant went on to note an unfortunate dynamic, which has

proven to be been a continuing one:

Litigation is a necessarily adversarial process.  Unfortunately, 

1We attach it as an Exhibit here.  Rule 201(b)(2) of the Federal Rules of Evidence
permits a federal court to “notice the records of any court, state or federal”, Kenneth W.
Graham, Jur. 21B Fed. Prac. & Proc. Evid. § 5106.4 (2d ed.),
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it can become needlessly adversarial, due to inexperience, 
insecurity, or sometimes due simply to what the venerable 
Ambrose Bierce once described as “a predisposition to offend.” 
We cannot be certain of the particular reason here, but are 
certain the intemperate “Response” was nonetheless needless.  

Ibid.

Counsel also made clear that the pleading before the American Arbitration

Association “sets forth a theory of the case we and our client take no pleasure in

bringing against a Tribe, but which the unfortunate factual record nonetheless

compels” Id. at 2.  

Counsel also takes no pleasure here in criticizing another toiling in the 

legal profession that has engaged him for many years.  He knows the pressures 

of litigation, and knows that pressure does not always bring out the best in an

opposing counsel.2  

2Moreover, litigation, on the civil side in particular, has become increasingly
impersonal, a dynamic heightened during the Pandemic.  It has been several years
since counsel here has had a discussion in person with a clerk or courtroom
deputy, or chatted with opposing counsel after a court appearance.  Human
experience teaches that it is more difficult to impugn the motives and integrity 
of one you have actually met face to face.
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However, the pressure of litigation does not excuse the wholesale

mischaracterization, omissions, and needless invective that have continued to

mark counsel’s submissions.

Counsel for the Tribe has noted that Appellant’s counsel entered a special

appearance in the Tribal Court.  The “Special Appearance ... for Purposes of

Suggesting Lack of Subject Matter and Personal Jurisdiction” appears in the

Supplemental Appendix devoted to a part of the record before the Tribal Court. 

Id. at 81–90.  

However, as we have said, the record before the Tribal Court was 

not before the Western District.  Again, for present purposes the contents of the

Supplemental Appendix do not meet the test of “relevant” evidence pursuant to

Rule 403(a) of the Federal Rules of Evidence.  See Response to Iowa Tribe’s

Motion for Judicial Notice at 3.

However, having addressed the fact of a special appearance before the

Tribal Court, counsel should in fairness have noted Appellant did so solely for

purposes of challenging subject matter jurisdiction, which Appellant was entitled

to do at any juncture of the proceedings.3  

3It is axiomatic that a party to litigation may challenged the absence of subject
matter jurisdiction at any time during a proceeding.  See, e.g., Arbaugh v. Y & H Corp.,
546 U.S. 500, 506 (2006) (“The objection ... may be raised by a party, or by a court on its
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Counsel might also have treated at least a part of Appellant’s fundamental,

we submit compelling, argument against the exercise of jurisdiction:  

[T]he U.S. Supreme Court has squarely held that a Tribe’s 
agreement to arbitrate a dispute represents a clear and unequivocal
waiver of any Tribal immunity.  See C & L Enterprises, Inc. v.  
Citizen Band of Potawatomi Tribe of Oklahoma, 532 U.S. 411( 2001).

The Agreement of November 2016 between the parties – which 
is in the record of these proceedings – plainly provides for arbitration 
of “[a]ny dispute or difference arising out of or in connection with 
this Agreement shall be determined by the appointment of a single
arbitrator under the American Arbitration Association Rules and 
Procedures ....” Id., ¶ 8(e) (emphasis added); and also provides 
that “[t]o the full extent permitted by law, this agreement shall 
be governed by and construed in accordance with the laws of the
State of Oklahoma.  Id., ¶ 9.

Indeed, the Agreement of 2016 and its call for arbitration “under 
the American Arbitration Association Rules and Procedures“, and
enforceable under Oklahoma law is a distinct echo of the agreement
between the parties in C & L Enterprises held to require arbitration 
of the dispute between the parties as against as a claim of Tribal 
immunity on the part of the Citizen Potawatomi.  

* * * * *
The Commercial Arbitration Rules and Mediation Procedures
(October 1, 2013) governing this arbitration proceeding also 
provide in most relevant part as follows:

The parties shall be deemed to have made these rules 

own initiative, at any stage in the litigation, even after trial and the entry of judgment.”
(citations omitted)).   See also Kontrick v. Ryan, 540 U.S. 443, 455 (2004) (“Whenever it
appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the
subject matter, the court shall dismiss the action.”).  Indeed, a party may attack
jurisdiction for the first time on appeal, even if the particular judicial forum is the
Supreme Court.  Arbaugh, supra at 514. 
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a part of their arbitration agreement whenever they have 
provided for arbitration by the American Arbitration 
Association (hereinafter AAA) under its Commercial
 Arbitration Rules or for arbitration by the AAA of a 
domestic commercial dispute without specifying particular 
rules.... (R-1. Agreement of Parties);

 * * * *
When parties agree to arbitrate under these rules, or 
when they provide for arbitration by the AAA and an 
arbitration is initiated under these rules, they thereby 
authorize the AAA to administer the arbitration. The 
authority and duties of the AAA are prescribed in the 
agreement of the parties and in these rules, and may 
be carried out through such of the AAA’s representatives
as it may direct... (R-2. AAA and Delegation of Duties); 

* * * * *
(a) The arbitrator shall have the power to rule on his or

`  her own jurisdiction, including any objections with respect 
to the existence, scope, or validity of the arbitration 
agreement or to the arbitrability of any claim or counterclaim. 
(R-7.  Jurisdiction); 

* * * * *
Ibid.

Supp. App. 85–87.

The foregoing subsection (a) of section AAA R-7 likely represented a

codification of a then very recent decision of the U.S. Supreme Court making clear

that arbitrability of a contractual dispute is an issue for an arbitrator, not a judge of

any federal, State or Tribal Court.  See Nitro-Lift Technologies, LLC v Howard.,

568 U.S. 17, 133 S.Ct. 500, 503, 184 L.Ed. 2d 328 (2012). (“[W]hen parties

commit to arbitrate contractual disputes, it is a mainstay of the [Federal
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Arbitration] Act's substantive law that attacks on the validity of the contract, as

distinct from attacks on the validity of the arbitration clause itself, are to be

resolved ‘by the arbitrator in the first instance, not by a federal or state court.’....”

(citations omitted)).

Counsel here has also continued to ignore the fundamental basis for

Appellant’s claim before the American Arbitration Association, which a very

experienced lawyer and retired United States Magistrate Judge was and is fully

prepared to arbitrate.4

The claim in arbitration is set forth in Appellant’s Opening Brief, at 3 to 5. 

Appellant has alleged the Tribe breached the covenant of good faith and fair

dealing inherent in an Agreement entered in November 2016 between Appellant’s

non–Indian predecessor in interest and the Tribe for purposes of creating an online

Indian gaming operation to be conducted outside the United States and directed to

an exclusively international market, an agreement which the Tribe from the outset

had no intention of honoring, and immediately set about undermining.  

Appellant has squarely alleged that the purported Agreement of September

2017  – which counsel for the Tribe continually and mistakenly invokes as the

4The AAA has stayed the arbitration pending resolution of judicial proceedings 
pursuant to longstanding policy.  Supp. App. 111–112.
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basis for Appellant’s claim in arbitration – was actually the culmination of a 

scheme to recover the Tribe’s investment and cut out Appellant from any share in

online gaming revenues that the efforts of its non–Indian predecessor in interest

made possible.  The purported Agreement of September 2017 is manifestly not the

basis for any claim in arbitration.

Counsel’s treatment of the proceedings that eventually took place before a

newly constituted Iowa Supreme Court is similarly misleading. 

There was no appellate court in place for many months.  In the Notice of

Interlocutory Appeal filed immediately upon entry of the preliminary injunction,

Appellant sought review on an expedited basis without regular briefing. Supp.

App. at 124–25. The arguments on jurisdiction had been fully developed before

the lower court.  

Thus no briefing took place.  The request for expedited review without

regular briefing remained pending, and in any case for many months no appellate

court was in place to entertain that or any other submission. 

The Tribal appellate court eventually constituted – only after Appellant filed

suit in the Western District – later acknowledged it had discretion to entertain the

appeal on an interlocutory basis, but declined to do so.  It declined, not because

Appellant, which immediately sought expedited review without briefing, had not
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submitted a brief to a non– functioning court, but because of several alleged

procedural violations that never took place.  

Appellant described the decision and its obvious defects in the First

Amended Complaint filed in the Western District 5:

66.  The newly constituted Supreme Court eventually heard 
oral argument in January 2022, the month briefing was to 
begin in the Tenth Circuit.  On March 1, 2022, the Supreme
Court of the Iowa Tribe rendered an Opinion dismissing the 
appeal.  Opinion, No. 21–02 (Iowa Supreme Court) (Exhibit 8).
While acknowledging the existence of discretion to entertain
the matter, it nonetheless declined to do so in light of the following 
alleged violations of the Tribe’s Appellate Procedure on Plaintiff’s 
part: “Defendant (or ‘would be Appellant’) failed to the comply 
with the Iowa Tribe of Oklahoma Appellate Procedure, including 
Sections 103(B)(3), 103( C)... and the entirety of Section 109.”  
Id. at 2.

67.  The Tribe’s Supreme Court failed to acknowledge the actual
 basis for an interlocutory appeal taken as of right pursuant to 
§ 103(A)(3) of the Tribe’s Appellate Procedure.  (Exhibit 7, 
page 10 of 53).

68.  As for the asserted violations of Appellate Procedure, 
§ 103(B)(3) provides as follows:

If the order grants a preliminary injunction, the party
seeking to appeal, if he desires to stay said order, shall give
within ten (10) days after the order is rendered, an undertaking,

5Monster Technology Group, LLC v. Eller, Case No. CIV–22–214–G, First
Amended Complaint (May 1, 2022), ECF–20.  Again Rule 201(b)(2) of the Federal Rules
of Evidence permits a federal court to “notice the records of any court, state or federal”,
Kenneth W. Graham, Jur. 21B Fed. Prac. & Proc. Evid. § 5106.4 (2d ed.), 
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with sufficient surety, in such sum as the Court deems proper, to
secure the party procuring the injunction the damages he may
sustain, including reasonable attorneys fees, if it is finally
decided that the preliminary injunction was properly granted. The
undertaking shall stay the effect of the preliminary injunction
pending appeal.

(Exhibit 7, page 12 of 53).

 69.  Plaintiff sought no stay of “said order”.  Section 103(B)(3)
of the Iowa Tribe’s  Appellate Procedure is applicable.

70.  § 103( C) provides in relevant part as follows:

When a Judge, in making an order or decree in a civil
 action not otherwise appealable under this Section or
 another Tribal statute, shall be of the opinion that such 
order involves a controlling question of law as to which 
there is substantial grounds for difference of opinion
and that an immediate appeal from the order may materially 
advance the ultimate termination of the litigation, he shall
so state in writing in such order. The Supreme Court may
thereupon, in its discretion, permit an appeal to be taken 
from such order, if application is made within ten days after
 the entry of the order * * *

(Exhibit 7, page 12 pf 53).

71.  The Tribal Court judge, who had been on the bench less than
a month, made no such findings.  Section § 103( C) of the Iowa 
Tribe’s Appellate Procedure is also inapplicable.

72.  § 109 sets forth a number of requirements, “[u]nless the
entire transcript is to be included ....”  Id., § 109(B)(3). (Exhibit 7,
 page 17 of 53).  Plaintiff sought to have the entire record included, 
and its counsel reasonably believed he had paid for the same.  Plaintiff
did not fail to adhere to the requirements of § 109:  They were plainly
inapplicable.
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73.  Thus, following a six month period when no functioning
appellate court existed, the Tribal Supreme Court dismissed
the appeal, on the basis of violations of the Tribe’s Appellate 
Procedure that never took place.  It thereby upheld a preliminary
injunction entered in the absence of subject matter jurisdiction.

The district judge set forth the following standard for exhaustion in the

Order  dismissing the case in the first instance:  “[I]f the Tribal Supreme Court

upholds the lower court’s determination that it has jurisdiction, Plaintiff may

challenge that ruling before this Court.”  Supp. App. 135.

We continue to submit that, by any reasonable measure, the Western District

should soon hold that Appellant has met that standard for exhaustion before the

courts of an Iowa Tribe plainly lacking jurisdiction to entertain claims against a

non–Indian party whose non–Indian predecessor in interest developed the

requisite technology for online Indian gaming nowhere near Tribal lands, with

respect to an operation that was to take place outside the United States.

We also submit there is plainly no basis for an award of attorney fees

against Appellant.  There may have been legally frivolous submissions lodged

during the course of this appellate proceeding.  Appellant has lodged none of

them.

WHEREFORE, for the foregoing reasons, and for such other reasons

appearing in the record on appeal, Appellant respectfully requests that this Court
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deny Appellee Iowa Tribe’s Motion for Attorney Fees.

 /s/ Richard J. Grellner              
Richard J. Grellner, OBA #15521
RJG Law PLLC
434 NW 18th Street
Oklahoma City, OK 73103
Tel 405.834.8484
Fax 405.602.0990
rjgrellner@hotmail.com

Attorney for Monster Technology
Group, LLC

CERTIFICATE OF SERVICE

I hereby certify that on May 13, 2022, I caused a copy of the foregoing

Response to Appellee’s Motion for Attorney Fees and accompanying Exhibit to

be transmitted via Electronic Mail to Appellee Garrett A. Eller, Judge, Iowa 

Tribal Court, 335588 East 750 Road, Perkins, Oklahoma 74059 

(Garrett@EllerLegalPlanning.com; and geller@devollaw.com); and to the

following counsel for the Iowa Tribe of Oklahoma:

D. Samuel Coffman
Scot L. Claus
Dickenson Wright PLLC
1850 North Central Avenue, Suite 1400
Phoenix, AZ 85004–4568
Tel.: 602–285–5000
Fax: 844–670–6009
Emails: scoffman@dickensonwright.com

  sclaus@dickensonwright.com

/s/ Richard J. Grellner                   
Richard J. Grellner  
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