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INTRODUCTION 

 This case arises from a series of intratribal membership and governance 

disputes that have complicated the government-to-government relationship 

between the United States and the Alturas Indian Rancheria (“Tribe”).  In 2015, the 

Northern California Agency of the United States Department of the Interior 

(“Interior”) Bureau of Indian Affairs (“BIA”) decided to recognize the last 

undisputed Business Committee, elected in 2012, on an interim basis for the 

purpose of approving a federal funding contract for Fiscal Year 2015 under the 

Indian Self-Determination and Education Assistance Act.  That Business 

Committee consisted of Chairman Phillip Del Rosa, Vice-Chairman Darren Rose, 

and Secretary-Treasurer Wendy Del Rosa.  In 2017, after the Northern California 

Agency’s 2015 decision was affirmed by the BIA Pacific Region Director 

(“Regional Director”) and the Interior Board of Indian Appeals (“IBIA”), the 

Northern California Agency similarly decided to recognize the 2012 Business 

Committee for the purpose of approving a federal funding contract for Fiscal Years 

2016-2017. 

 Plaintiff Wendy Del Rosa claims in this suit that Interior unlawfully 

interfered in the internal affairs of the Tribe by failing to recognize and enforce an 

October 22, 2013 Decision of the tribal General Council (acting as a tribal court) 

that barred Phillip Del Rosa from holding office on the Business Committee and 
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from voting on any tribal matters until he repaid tribal funds that the General 

Council determined he had misappropriated (“General Council’s 2013 Decision”).1  

She asserts three causes of action—styled as a violation of federal common law; a 

violation of the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701 et seq.; 

and a breach of trust.  All three claims assert that the Federal Defendants violated 

unspecified “federal common law” and all three claims seek the same relief—a 

declaration that the Federal Defendants unlawfully “recogniz[ed] [Phillip] Del 

Rosa as the Chairman of the Tribe” with the right to vote in all tribal matters, and a 

“provisional[] and permanent[]” injunction restraining the Federal Defendants 

from doing so in the future. 

 The district court properly dismissed all of Plaintiff’s claims for lack of 

subject matter jurisdiction (standing and/or federal-question jurisdiction), 

concluding that they were all based on the same flawed premise:  Ms. Del Rosa 

argues that the Federal Defendants and federal courts would unlawfully interfere 

with internal tribal affairs if they themselves undertook to resolve the intratribal 

membership and governance disputes by interpreting tribal law, but that they 

                                           
1 Ms. Del Rosa sued on her own behalf and on behalf of the Tribe.  Interior argued 
in the district court that it was not clear whether Ms. Del Rosa—only one member 
of the three-member Business Committee—could represent the Tribe.  See 
2-ER-13-14.  The other two members of the Business Committee similarly claim to 
represent the Tribe.  To avoid confusion, we refer to Ms. Del Rosa as the sole 
“Plaintiff.” 
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would not do so if they “simply adopt[ed] the Tribal Court’s interpretation.”  

Opening Brief 31.  But given that the disputes about membership, voting rights, 

and the Tribe’s rightful governing body continued after the General Council’s 2013 

Decision, the asserted contrast between those two courses of action does not exist.  

Neither Interior nor the district court could determine—without choosing sides in 

the intratribal disputes, which Ms. Del Rosa agrees they should not do—whether 

the General Council that met on October 22, 2013 was the Tribe’s rightful 

governing body and whether its decision that day removing Mr. Del Rosa from the 

Business Committee was a final decision of the Tribe that was entitled to 

recognition. 

 For the reasons stated by the district court, and for additional reasons 

explained below, this Court should affirm the district court’s dismissal of the 

Complaint. 

STATEMENT OF JURISDICTION 

 (a) Plaintiff asserted jurisdiction in the district court under 28 U.S.C. 

§ 1331 (federal-question jurisdiction) and § 1361 (mandamus jurisdiction).  The 

district court dismissed the Complaint for lack of jurisdiction without expressly 

addressing the requirements of mandamus jurisdiction.  As argued below, the 

district court had neither federal-question jurisdiction nor mandamus jurisdiction. 
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 (b) This Court has jurisdiction under 28 U.S.C. § 1291 because the 

district court’s judgment was a final judgment disposing of all claims against all 

defendants. 

 (c) The judgment was entered on August 27, 2019.  The notice of appeal 

was timely filed on September 20, 2019 under Fed. R. App. P. 4(a)(1)(B). 

STATEMENT OF THE ISSUES 

 1. Whether the district court properly dismissed all three claims for lack 

of subject matter jurisdiction. 

 2. Whether Plaintiff established the requirements for mandamus 

jurisdiction. 

 3. Whether all three claims should be dismissed for lack of subject 

matter jurisdiction because they are all properly characterized as challenges to 

agency action under the APA, 5 U.S.C. § 706(2)(A), but the agency action 

challenged in the Opening Brief—the Northern California Agency’s July 26, 2017 

letter—is not a “final agency action” under 5 U.S.C. § 704. 

 4. Whether Plaintiff pleaded a claim to recognize and enforce a tribal-

court judgment, and if so, whether the district court had subject matter jurisdiction 

over such a claim. 

 5. Whether the First and Second Causes of Action should be dismissed 

for failure to state a claim because federal common law allows the BIA discretion 
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in determining how to maintain the government-to-government relationship with 

Indian tribes during membership and governance disputes, which Plaintiff 

acknowledges in the Opening Brief. 

 6.  Whether the Third Cause of Action for breach of trust should be 

dismissed for failure to state a claim because Plaintiff has not identified any trust 

duty that the Federal Defendants arguably violated. 

STATEMENT OF THE CASE 

A. Legal Background 

1. Statutory and regulatory background 

 The Indian Self-Determination and Education Assistance Act (“ISDEAA”), 

Pub. L. No. 93-638, 88 Stat. 2 (1975) (codified as amended at 25 U.S.C. §§ 5301 et 

seq., and formerly codified at 25 U.S.C. §§ 450 et seq.), authorizes the Secretary of 

the Interior (“Secretary”) to enter into “self-determination contracts” with tribes 

and tribal organizations through which the federal government provides funding 

for tribes and tribal organizations to perform activities that Interior would 

otherwise perform.  25 U.S.C. § 5321.  The funding contracts are commonly 

referred to as “638 Contracts.” 

 When the BIA receives a request for a 638 Contract, it must first determine 

whether it was submitted by “the recognized governing body of [the] Indian tribe” 

or an “organization of Indians which is controlled, sanctioned, or chartered by” 
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that body.  See 25 U.S.C. § 5304(l).  The BIA returns contract requests when it 

cannot make that determination.  When a tribe or tribal organization submits a 

request for a 638 Contract, the BIA must either approve the proposal and award the 

contract or provide written notification that it is not approving the proposal within 

90 days (unless the period is extended).  25 U.S.C. § 5321(a)(2). 

2. Principles of tribal sovereignty 

 Indian tribes retain their inherent sovereignty, including “the power to make 

their own substantive law in internal matters and to enforce that law in their own 

forums.”  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978).  An Indian tribe 

may determine its own form of government, id. at 62-63, and “[a] tribe’s right to 

define its own membership for tribal purposes has long been recognized as central 

to its existence as an independent political community,” id. at 72 n.32.   

 Congress has given Interior authority to conduct elections to adopt and/or 

amend tribal constitutions under the Indian Reorganization Act, 25 U.S.C. § 5123 

(formerly 25 U.S.C. § 476), see Shakopee Mdewakanton Sioux Community v. 

Babbitt, 107 F.3d 667, 669 (8th Cir. 1997), but Interior is not generally involved in 

tribal elections, see Wheeler v. United States, 811 F.2d 549 (10th Cir. 1987).  

Similarly, a tribe’s own governing documents may give Interior authority over 

enrollment decisions, see Alto v. Black, 738 F.3d 1111, 1115 (9th Cir. 2013), but 

Interior does not otherwise have authority to review enrollment decisions, see 
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Cahto Tribe of the Laytonville Rancheria v. Dutschke, 715 F.3d 1225 (9th Cir. 

2013). 

 Tribal decisions about governance and enrollment are generally not subject 

to review by federal courts.  See Sac & Fox Tribe of the Mississippi in Iowa, 

Election Board v. Bureau of Indian Affairs, 439 F.3d 832, 835 (8th Cir. 2006) 

(governance); Aguayo v. Jewell, 827 F.3d 1213, 1222 (9th Cir. 2016) 

(membership).  However, Interior must sometimes determine which of two or more 

competing political groups it will recognize as the proper representative of a tribe 

in order to maintain the United States’ government-to-government relationship 

with the tribe until the tribe resolves the internal dispute.  See, e.g., Goodface v. 

Grassrope, 708 F.2d 335 (8th Cir. 1983).  Interior only makes such a determination 

of interim recognition when a federal action is required, such as when it approves a 

request for a 638 Contract.  Cayuga Nation v. Tanner, 824 F.3d 321, 329 (2d Cir. 

2016).  Such determinations have been reviewed as agency actions under the APA.  

Goodface, 708 F.2d at 338.   

B. Factual background 

1. The Alturas Indian Rancheria 

 The Alturas Indian Rancheria is a federally recognized Indian tribe located 

in northern California.  2-ER-37.  Under a Constitution adopted in 2005, the 

Tribe’s governing body is its General Council consisting of all members age 18 or 
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older, each of whom is a qualified voter.  2-ER-46.  The General Council elects a 

Business Committee consisting of a Chairman, Vice-Chairman, and Secretary-

Treasurer.  2-ER-46.  The powers and duties of the Business Committee are 

specified in the Constitution, art. VII, § 2.  2-ER-47-48.  Under art. IV, § 1, “[t]he 

general council shall concurrently exercise all powers delegated to the business 

committee, and reserves to itself all powers not expressly referred to in this 

article.”  2-ER-47. 

2. Membership and governance disputes from 2009-2014 

 The Tribe has suffered a series of internal disputes since 2009 relating to 

membership, the right to vote in the General Council, and the rightful members of 

the Business Committee.  The initial dispute concerned whether two persons 

adopted into the Tribe in February 2009 (Donald Packingham and Calvin Phelps) 

were full members qualified to vote in the General Council.  See Del Rosa v. 

Acting Pacific Regional Director, 51 IBIA 317, 317-18 (2010).  Phillip Del Rosa 

and Wendy Del Rosa contended that the adoptees became voting members such 

that the General Council had seven members; Darren Rose, Joe Burrell, and 

Jennifer Chrisman contended that they did not and the General Council had five 

members.  Id.  The Northern California Agency Superintendent decided to 

recognize the seven-member General Council, and the Regional Director affirmed, 
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but the IBIA vacated those decisions because there was no pending matter 

requiring any federal action.  Id. at 319-20. 

 While that administrative appeal was pending, the Tribe submitted a 

proposal for a 638 Contract for Fiscal Year 2010 to the Northern California 

Agency, but the Agency declined to process it during the administrative appeal.  

The Tribe, represented by Phillip Del Rosa and Wendy Del Rosa, filed suit to 

challenge BIA’s failure to timely approve the contracting request.  Alturas Indian 

Rancheria v. Salazar et al., Case No. 2:10-cv-01997 (E.D. Cal.).  That case was 

resolved in a January 11, 2012 settlement stipulating that the Business Committee 

would consist of Chairman Phillip Del Rosa, Vice-Chairman Darren Rose, and 

Secretary-Treasurer Wendy Del Rosa.  2-ER-86, 2-ER-100. 

 In a regular tribal election held on April 2, 2012, Phillip Del Rosa, Darren 

Rose, and Wendy Del Rosa were elected to the positions of Chairman, Vice-

Chairman, and Secretary-Treasurer respectively.  Id.  There has been no contention 

that the 2012 election results were disputed.  Id. 

 Sometime thereafter, the General Council decided that proceedings should 

be commenced against Mr. Del Rosa based on charges of misappropriating tribal 

funds in violation of the Tribe’s Code of Conduct.  2-ER-58-62; see 2-ER-49-56 

(Code of Conduct).  Vice-Chairman Rose and Secretary-Treasurer Del Rosa 

provided a Notice to Mr. Del Rosa of a General Council meeting to be held on 
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July 9, 2012 at which the General Council would consider the charges against him 

and vote on whether to remove him from his office as Chairman.  2-ER-57.  The 

record does not reflect that a General Council meeting was held on July 9, 2012.2   

 On September 21, 2013, Mr. Del Rosa was notified that misconduct charges 

against him would be addressed at a General Council meeting on October 22, 

2013.  2-ER-79.  Mr. Del Rosa responded to the charges by email but he did not 

attend the meeting.  2-ER-74-77.  On October 22, 2013, the General Council issued 

a Decision finding Mr. Del Rosa guilty as charged on 20 counts of misconduct and 

suspending him from holding office on the Business Committee and from voting 

on any tribal matter until he repaid the amount determined to be stolen from tribal 

funds.  2-ER-63-80.  The General Council’s 2013 Decision was signed by Darren 

Rose, Wendy Del Rosa, Calvin Phelps, and Joe Burrell. 

 An election was held in April 2014 to elect the members of the Business 

Committee.  2-ER-86.  The Report of Tribal Election submitted to the Northern 

California Agency reported that Darren Rose was elected as Co-Chair and Vice-

Chairman and that Wendy Del Rosa was elected as Co-Chair and Secretary-

Treasurer.  Id. 

                                           
2 The Complaint alleges that the General Council’s 2013 Decision “affirmed the 
July 9, 2012 decision removing Del Rosa as Chairman of the Tribe and Business 
Committee,” 2-ER-29, but the 2013 Decision, 2-ER-64-80, does not reference a 
prior decision. 
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 The current factions formed shortly thereafter when Darren Rose and Wendy 

Del Rosa disagreed over a gaming venture.  2-ER-86 (Regional Director stating 

that the disagreement arose “around August 2014”); 2-ER-101 (IBIA referencing a 

June 6, 2014 resolution acknowledging the disagreement).3  Mr. Rose then allied 

with Mr. Del Rosa.  On September 30, 2014, Messrs. Del Rosa and Rose convened 

a General Council meeting of the members they recognized, at which the General 

Council recalled Wendy Del Rosa from the 2014 Business Committee, declared 

the 2014 election to be null and void, and recognized the Business Committee 

elected in 2012.  2-ER-101. 

3. The BIA’s decisions on the competing requests for 
638 Contracts for Fiscal Year 2015 

 By letter dated November 26, 2014, Messrs. Del Rosa and Rose submitted a 

request to the Northern California Agency for a three-year 638 Contract (Fiscal 

Years 2015-2017), representing that they were submitting the request as a majority 

of the 2012 Business Committee, the Tribe’s “last recognized governing body.”  

2-ER-82, 2-ER-101.  By letter dated January 27, 2015, Wendy Del Rosa submitted 

a separate request for a 638 Contract for the same three-year period, 2-ER-81, 

representing that she was submitting the request on behalf of a majority of the 

General Council, 2-ER-101. 

                                           
3 The Opening Brief incorrectly states (at 6) that the dispute between Ms. Del Rosa 
and Mr. Rose arose “[o]n or about January 1, 2015.” 
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 On April 3, 2015, the Northern California Agency Superintendent, Dr. Virgil 

Akins, approved the request for a 638 Contract submitted by Messrs. Del Rosa and 

Rose, but only for Fiscal Year 2015.  2-ER-82-83.  Superintendent Akins 

referenced a BIA-financed mediation between the Tribe’s two “competing 

factions,” both of which “claim[ed] to be the rightful governing body of the Tribe,” 

and explained that the “governance dispute should be resolved” by the Tribe 

“within the framework of the Tribe’s governing documents.”  2-ER-82.  He also 

noted the “numerous conflicting reports to this Agency related to the total 

membership and the rights of specific members,” and similarly explained that the 

Tribe, not the Northern California Agency, needed to resolve the membership 

issues.  Id.  However, Superintendent Akins further explained that the Northern 

California Agency had to determine which request to approve “[i]n order to 

prevent a hiatus in the government-to-government relationship with the Alturas 

Indian Rancheria.”  2-ER-83.  He recognized on an interim basis “the last 

undisputed Tribal Business Committee” comprised of Mr. Del Rosa, Mr. Rose, and 

Ms. Del Rosa, and approved the contract request submitted by Messrs. Del Rosa 

and Rose as a quorum of that Business Committee.  Id. 

 Ms. Del Rosa appealed the Superintendent’s decision to the BIA Pacific 

Region Director, Amy Dutschke.  2-ER-85.  After considering the record and the 

arguments made by Ms. Del Rosa and Messrs. Del Rosa and Rose, the Regional 
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Director affirmed Superintendent Akins’ decision in an October 15, 2015 decision.  

2-ER-85-88.  She explained that the April 2012 election was not contested.  

2-ER-86.  “The record reflects that the Tribe held its next regular election on 

April 7, 2014; according to the Report of Tribal Election submitted to the Northern 

California Agency, Wendy Del Rosa and Darren Rose were elected as co-chairs, 

Darren Rose as Vice-Chairman, and Wendy Del Rosa as Secretary-Treasurer.”  Id.  

Although that election “initially went unchallenged, the Rose/Del Rosa faction 

now disputes whether the tribal election was conducted in accordance with tribal 

law, specifically citing notice requirements, claims that non-members participated 

in this election, and that the position of Co-Chair is unconstitutional.”  Id.  The 

Regional Director referenced Ms. Del Rosa’s argument that Mr. Rose was not a 

member of the Tribe, but noted, without deciding the issue, that Mr. Rose was 

included on a membership list in 2004, a list of eligible voters in 2005, and election 

reports identifying him as a member of the Business Committee in 2004, 2006, 

2008, 2012, and 2014.  Id. 

 The Regional Director declined to decide which faction properly represented 

the General Council because enrollment matters and governance disputes “are to 

be resolved by tribal procedures, not by the federal government.”  2-ER-87 

(internal quotations omitted).  Like Superintendent Akins, she explained that the 

competing proposals for 638 Contracts required the BIA to decide with whom it 
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would “conduct government-to-government relations” on an interim basis, and she 

concluded that the Superintendent appropriately decided to approve the contract 

proposal for Fiscal Year 2015 submitted by a majority of the last undisputed 

Business Committee elected in April 2012.  2-ER-87-88.  Ms. Del Rosa then 

appealed to the IBIA. 

4. The BIA’s decisions on the requests for 638 Contracts 
for Fiscal Years 2016 and 2017 while the IBIA appeal 
was pending on the Fiscal Year 2015 Contract 

 While Ms. Del Rosa’s appeal was pending before the IBIA, the two factions 

submitted to the Northern California Agency competing requests for 638 Contracts 

for Fiscal Year 2016.  2-ER-89.  By letter dated April 19, 2016, Superintendent 

Akins returned the requests because the internal disputes had not been resolved, the 

IBIA had not yet ruled on Ms. Del Rosa’s appeal, and allegations of misuse of 

federal funds had not been resolved.  Messrs. Del Rosa and Rose appealed that 

decision to the Regional Director, who affirmed the Superintendent’s decision on 

January 13, 2017.  2-ER-92-94. 

 While their appeal with respect to Fiscal year 2016 was pending before the 

Regional Director, Messrs. Del Rosa and Rose submitted to the Northern 

California Agency a request for a 638 Contract for Fiscal Year 2017.  2-ER-95.  

After the Regional Director’s decision regarding the Fiscal Year 2016 request, 

Superintendent Akins, in a letter dated February 28, 2017, similarly returned the 
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request to contract for Fiscal Year 2017.  2-ER-95-96.  Messrs. Del Rosa and Rose 

did not appeal that decision to the Regional Director. 

5. The IBIA’s Decision on the Fiscal Year 2015 Contract 

 The IBIA affirmed the Regional Director’s 2015 decision regarding the 638 

Contract for Fiscal Year 2015 on June 30, 2017 (“2017 IBIA Decision”).  Alturas 

Indian Rancheria v. Pacific Regional Director, 64 IBIA 236 (2017) 

(2-ER-98-110).  In that detailed decision, the IBIA considered the Administrative 

Record (which included 60 PDF files, some containing multiple documents), Ms. 

Del Rosa’s briefs, and the brief and supplemental documents submitted by Messrs. 

Del Rosa and Rose.  See 2-ER-99 n.6, 2-ER-103. 

 The IBIA recounted that “[t]he Tribe has been embroiled in membership and 

leadership disputes for many years,” 2-ER-99, referencing its numerous decisions 

addressing those disputes in 2010 and 2011, 2-ER-100 n.7.  The 2012 Settlement 

Agreement stipulated to the representatives on the Business Committee, who were 

confirmed in the April 2012 election, which no one had disputed.  2-ER-100.  But 

beginning shortly thereafter, “the membership of the Tribe was a continuous 

source of conflict, and the Tribe enacted or executed a number of resolutions and 

agreements purporting to terminate the voting rights of certain members, including 

Phillip Del Rosa.”  Id. (citing as examples a July 6, 2012 agreement in which Joe 
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Burrell relinquished voting rights; a July 16, 2013 resolution disenrolling Donald 

Packingham; and the General Council’s 2013 Decision). 

 The IBIA further recounted that in the April 7, 2014 election of the Business 

Committee, Mr. Rose and Ms. Del Rosa were elected “Co-Chairs,” with Mr. Rose 

also serving as Vice-Chairman and Ms. Del Rosa also serving as Secretary-

Treasurer.  2-ER-100.  The IBIA noted that the Superintendent had “acknowledged 

receipt of the election results” by letter dated April 15, 2014.4  2-ER-100-01.  The 

IBIA detailed the formation of the current factions in the summer of 2014, and the 

September 30, 2014 decision of the General Council convened by Messrs. Del 

Rosa and Rose that recognized the 2012 Business Committee as the Tribe’s 

governing body.  2-ER-101.  The IBIA then summarized the competing 638 

Contract requests for Fiscal Year 2015, and the 2015 decisions of the 

Superintendent and Regional Director accepting the contract proposal submitted by 

Messrs. Del Rosa and Rose.  2-ER-101-02. 

 The IBIA summarily rejected two of Ms. Del Rosa’s arguments, 2-ER-103-

04, and then addressed her other two arguments.  First, the IBIA rejected Ms. Del 

Rosa’s argument that the BIA was obligated to recognize the Business Committee 

members elected in the 2014 election which, she asserted, was undisputed.  

                                           
4 The Opening Brief incorrectly suggests (at 6, 22) that the BIA affirmatively 
“recognized” Mr. Rose and Ms. Del Rosa as the Tribe’s lawful governing body. 
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2-ER-104.  The IBIA explained that BIA normally exercises its discretion to 

address a tribal governance dispute by recognizing on an interim basis the last 

undisputed tribal officials, although it is not “obligated” to do so.  2-ER-105.  As 

part of the exercise of its discretion, BIA has “latitude” in determining whether a 

tribal election was disputed.  Id.  While Ms. Del Rosa argued that the 2014 election 

was undisputed, she “point[ed] to nothing definitive in tribal law, e.g., a 

constitutional provision, that would preclude BIA from concluding that the 2014 

election was disputed where, as here, the dispute arose within a matter of months 

following the election and raised tribal constitutional issues.”  Id. 

 Second, the IBIA rejected Ms. Del Rosa’s argument that Mr. Rose was not a 

member of the Tribe and that neither Mr. Rose nor Mr. Del Rosa were eligible to 

vote or hold tribal office.  2-ER-106-07.  Noting that “much of the briefing on 

appeal was devoted to allegations of misconduct and ineligibility on the part of 

both factions,” the IBIA held that the Regional Director did not err by refraining 

from delving into those matters.  2-ER-107.  The BIA’s interim recognition for 

purposes of 638 contracting was not an “adjudication” of the underlying 

membership and eligibility issues, and the IBIA similarly had no authority to 

decide those issues.  2-ER-107-08.  That approach, the IBIA explained, did not 

cause any more interference with the Tribe’s self-governance than Ms. Del Rosa’s 

proposed resolution would have caused.  2-ER-107. 
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 Finally, the IBIA denied Ms. Del Rosa’s motion, filed April 13, 2017, to 

dismiss her own appeal as moot based on the BIA’s decisions to return the requests 

to contract for Fiscal Years 2016 and 2017.  2-ER-108.  Ms. Del Rosa had argued 

that the Regional Director’s decision on appeal relating to the 638 Contract for 

Fiscal Year 2015 was “superseded” by the later decisions in which, she asserted, 

the BIA decided that it would not recognize any governing body until the Tribe 

resolved its membership and leadership disputes.  2-ER-109.  The IBIA explained 

that the BIA’s decisions on the Fiscal Year 2016 and Fiscal Year 2017 contract 

proposals did not purport to reconsider the earlier decision on the Fiscal Year 2015 

Contract, which the BIA had no authority to do while the appeal on the Fiscal Year 

2015 Contract was pending before the IBIA.  Id. 

6. The Superintendent’s approval of 638 Contracts for 
Fiscal Years 2016 and 2017 

 Superintendent Akins informed Messrs. Del Rosa and Rose and Ms. Del 

Rosa, by letter dated July 26, 2017 (referred to by Plaintiff as “Decision III”), that, 

consistent with the 2017 IBIA Decision, “the Agency will be conducting business 

in its government-to-government relationship with the Alturas Indian Rancheria 

through the Tribe’s Business Committee elected April 2, 2012.”  2-ER-115.  That 

letter effectively accepted the requests for 638 Contracts for Fiscal Years 2016 and 

2017 submitted by Messrs. Del Rosa and Rose, which the Northern California 

Agency and Mr. Del Rosa then executed.  2-ER-118-21. 
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C. Proceedings below 

1. Complaint 

 Ms. Del Rosa filed a Complaint for Declaratory and Injunctive Relief 

against the Secretary, BIA Pacific Region Director, and BIA Northern California 

Agency Superintendent on August 21, 2017.5  2-ER-26-35.  The General 

Allegations reference the General Council’s 2013 Decision and the decisions of the 

Superintendent, Regional Director, and IBIA on the requests for 638 Contracts 

from April 3, 2015 through July 26, 2017.  2-ER-28-32.  The Complaint asserts 

three causes of action:  (1) “Violation of Federal Common Law; (2) “Violation of 

the APA”; and (3) “Breach of Trust.”  2-ER-32-34.  All three causes of action 

challenge the Federal Defendants’ decisions, which Ms. Del Rosa characterizes as 

“recogniz[ing] [Phillip] Del Rosa as the Chairman of the Tribe for all government-

to-government relations between the Tribe and the United States and recognizing 

Del Rosa’s right to vote in all General Council and Business Committee matters.”  

2-ER-32; see also 2-ER-33-34. 

 As relief, the Complaint asks the court to:  (1) “declare that the Federal 

Defendants acted arbitrarily and capriciously in violation of federal common law 

and the APA, by recognizing Del Rosa as the Chairman of the Tribe with the right 

                                           
5 Secretary of the Interior Deb Haaland is automatically substituted for David 
Bernhardt under Fed. R. App. P. 43(c)(2). 
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to vote in all tribal matters”; (2) “declare that the Federal Defendants breached 

their fiduciary obligation to the Tribe imposed upon them by federal common law, 

by recognizing Del Rosa as the Chairman of the Tribe, entitled to vote in all tribal 

matters”; and (3) “provisionally and permanently restrain and enjoin the Federal 

Defendants from recognizing Del Rosa as the Chairman of the Tribe, with the right 

to vote in any tribal matters.”  2-ER-34-35. 

2. Motion to Dismiss 

 Interior moved to dismiss the Complaint under Fed. R. Civ. P. 12(b)(1) and 

12(b)(6).  ECF No. 18-1 (filed Mar. 19, 2018).  It argued as to all three claims that 

Plaintiff failed to establish standing and that the district court lacked jurisdiction to 

resolve the underlying intratribal dispute.  Id. at 15-21.6  Interior also argued that 

the claims should be dismissed because Plaintiff failed to identify any statute or 

applicable common-law duty that Interior allegedly violated by recognizing the last 

undisputed governing body for the purpose of contracting under the ISDEAA.  Id. 

at 21-24.  And it further argued that Plaintiff had not established the requirements 

for mandamus jurisdiction.  Id. at 24-25. 

 In her Response, Ms. Del Rosa made three arguments.  ECF No. 21 (filed 

May 7, 2018).  First, she argued that she stated a claim for breach of trust because 

                                           
6 References to page numbers in ECF documents are to the page numbers in the 
ECF header. 
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a breach of trust claim seeking equitable relief need not be based on an express 

provision of a treaty, agreement, executive order, or statute.  Id. at 11-14.  Second, 

she argued that she was not asking the district court to resolve the Tribe’s internal 

leadership dispute but was instead asking the court to exercise its jurisdiction under 

28 U.S.C. § 1331 to recognize the General Council’s 2013 Decision based on 

fundamental principles of tribal self-government and principles of comity.  Id. 

at 14-21.  Third, as to standing, she argued that she and the Tribe were injured 

because Mr. Del Rosa’s “reinstatement” to the Business Committee “diluted her 

vote” and “denied her the right to govern the Tribe,” and that ordering Interior to 

recognize and enforce the General Council’s 2013 Decision would remedy that 

injury.  Id. at 16-18. 

 Interior filed a Reply in support of its motion to dismiss.  ECF No. 24 (filed 

May 31, 2018). 

3. District Court decision 

 In a bench ruling on August 27, 2019, the district court dismissed the 

Complaint for lack of subject matter jurisdiction.  2-ER-4-22.  After summarizing 

the relevant facts and the parties’ arguments, the court explained that federal courts 

do not have jurisdiction to adjudicate intratribal disputes and that the court thus 

could not redress Plaintiff’s claims, which required the court to choose between the 

Tribe’s factions.  2-ER-17-20. 
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SUMMARY OF ARGUMENT 

 I. Federal courts generally lack subject matter jurisdiction to decide 

intratribal disputes.  Although a district court generally has jurisdiction to review 

whether Interior permissibly exercised its discretion in addressing a membership or 

governance dispute when conducting its government-to-government relationship 

with an Indian tribe, Plaintiff here designed her claims and prayer for relief to force 

the district court to decide whether her faction or the competing faction is the 

Tribe’s legitimate governing body under tribal law.  The district court properly 

declined to do so, correctly concluded that it thus could not redress Plaintiff’s 

claimed injuries, and properly dismissed the Complaint for lack of subject matter 

jurisdiction—a lack of standing and/or federal-question jurisdiction. 

 II. Plaintiff cites 28 U.S.C. § 1361 as a basis for jurisdiction and seeks 

prospective injunctive relief against Interior, but she failed to plead that she 

satisfied the stringent requirements for mandamus and she failed to so argue in the 

Opening Brief.  To the contrary, Plaintiff’s discussion of the relevant precedent in 

Part III of the Opening Brief demonstrates that Interior owes no clear 

nondiscretionary duty to Plaintiff to recognize one General Council decision in a 

series of conflicting decisions. 

 III. This Court may also affirm the district court on the ground that the 

Opening Brief abandons a challenge to the 2017 IBIA Decision—a final agency 
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action—and limits Plaintiff’s challenge to the Northern California Agency’s 

July 26, 2017 letter that effectively approved the 638 Contract requests for Fiscal 

Years 2016 and 2017 submitted by Messrs. Del Rosa and Rose.  That letter is not a 

final agency action that is reviewable under the APA, 5 U.S.C. §§ 704 and 

706(2)(A).  Because all three causes of action are effectively the same challenge to 

agency action, all three should be dismissed for lack of jurisdiction on this 

additional ground. 

 IV. This Court should reject Plaintiff’s effort to recharacterize her First 

Cause of Action as a claim to “recognize and enforce” a tribal-court judgment—

the General Council’s 2013 Decision—under common-law principles of comity.  

 First, Plaintiff did not plead a cause of action to domesticate a foreign 

judgment so that she could enforce it against the judgment loser, Phillip Del Rosa.  

The General Council’s 2013 Decision cannot be “enforced” against Interior, a 

nonparty. 

 Second, there is a serious question whether a federal district court has 

jurisdiction to recognize and enforce a tribal-court judgment.  The Eleventh Circuit 

squarely analyzed the question in 2010 and concluded that tribal-court judgments, 

like other foreign judgments, must generally be enforced in state court.  Although 

this Court had previously reviewed two district court decisions in which the district 
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court had exercised jurisdiction over actions to enforce tribal-court judgments, this 

Court did not analyze the district court’s jurisdiction in either case. 

 Third, applying principles of comity would require a court to decide whether 

the judgment sought to be enforced is a final decision of a tribal body with the 

authority to make the decision, which does not avoid difficult questions of tribal 

law. 

 V. Plaintiff’s First and Second Causes of Action—which are based on the 

premise that federal common law requires Interior to defer to the General 

Council’s 2013 Decision interpreting tribal law—should be dismissed for failure to 

state a claim.  The administrative and judicial precedent Plaintiff relies on makes 

clear that Interior has significant discretion in maintaining the government-to-

government relationship with tribes during internal tribal disputes. 

 VI. Plaintiff’s Third Cause of Action—which is based on the similar 

premise that Interior has a trust duty to recognize the General Council’s 2013 

Decision—should also be dismissed for failure to state a claim.  Plaintiff has not 

established that Interior has any such duty, let alone a specific duty imposed by 

statute or regulation. 

STANDARD OF REVIEW 

 This Court reviews a district court's dismissal for lack of subject matter 

jurisdiction de novo.  Vaz v. Neal, 33 F.4th 1131, 1135 (9th Cir. 2022). 
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 This Court “may affirm on any ground supported by the record.”  Corrigan 

v. Haaland, 12 F.4th 901, 906 (9th Cir. 2021). 

ARGUMENT 

 The district court properly dismissed Plaintiff’s claims for lack of 
jurisdiction. 

 As explained above (pp. 6-7), Interior and federal courts generally lack 

jurisdiction to adjudicate intratribal disputes.  See also In re: Sac & Fox Tribe of 

the Mississippi in Iowa/Meskwaki Casino Litigation, 340 F.3d 749, 766 (8th Cir. 

2003) (holding that “the district court appropriately characterized the actions 

complained of, and the relief requested, as intra-tribal disputes rather than disputes 

concerning issues over which jurisdiction would have been proper, namely gaming 

regulation, other matters subject to federal regulation, or inter-governmental 

relations”); Runs After v. United States, 766 F.2d 347, 352 (8th Cir. 1985) (holding 

that the district court did not have subject matter jurisdiction to determine whether 

resolutions of the Cheyenne River Sioux Tribal Council banning a number of tribal 

members from holding office or running for office were inconsistent with tribal 

law).  Plaintiff does not dispute that general rule.  Indeed, Plaintiff’s claims are 

premised on her assertion that Interior impermissibly interfered with the Tribe’s 

internal tribal affairs by adjudicating an internal dispute and “reinstating” Phillip 

Del Rosa.  Opening Brief 7, 17, 28, 38.  In fact, however, Interior did no such 

thing.  It merely recognized on an interim basis the 2012 Business Committee—the 
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last undisputed governing body—in order to maintain 638 Contract funding 

pending the Tribe’s own resolution of its most recent governance dispute. 

 While a district court has jurisdiction to review such BIA recognition 

decisions under the APA, that jurisdiction is limited and must be exercised in a 

way that does not unnecessarily interfere with tribal sovereignty.  Goodface, 708 

F.2d at 338.  Plaintiff did not seek to set aside the 638 Contracts at issue but 

instead asked the district court to insert itself into the intratribal dispute by broadly 

declaring that Phillip Del Rosa could not hold tribal office or vote on tribal matters 

and by issuing a prospective injunction requiring BIA to recognize the General 

Council’s 2013 Decision for all future purposes.  Given the Complaint’s specific 

allegations and requests for relief, the district court correctly concluded that it 

lacked subject matter jurisdiction, whether analyzed under the precedent holding 

that federal courts lack jurisdiction over intratribal disputes or as a matter of 

standing. 

 Under the well-established test for Article III standing, a plaintiff must show 

that: 

(1) it has suffered an injury in fact that is (a) concrete and 
particularized and (b) actual or imminent, not conjectural or 
hypothetical; (2) the injury is fairly traceable to the challenged action 
of the defendant; and (3) it is likely, as opposed to merely speculative, 
that the injury will be redressed by a favorable decision. 
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Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 

180-81 (2000) (internal quotation marks omitted).  The district court held that Ms. 

Del Rosa failed to establish standing for herself or the Tribe.  2-ER-17-18, 

2-ER-20.  The Opening Brief does not argue for reversal of that holding, or even 

mention standing.  Ms. Del Rosa has thus forfeited her opportunity to argue that 

she has standing and may not address standing in her Reply Brief.  See Barrera-

Lima v. Sessions, 901 F.3d 1108, 1119 n.9 (9th Cir. 2018). 

 The district court assumed for the sake of argument that Ms. Del Rosa’s 

alleged injury was sufficient for standing purposes, but it concluded that the 

“injury is only redressable by this Court if the Court sorts through the Tribe’s 

governance dispute and ultimately decides Plaintiffs’ faction is more legitimate 

than the Rose faction.”  2-ER-18.  That is, “in order to address any of plaintiffs’ 

three causes of action, this Court must insert itself into what’s been a long-running 

governance dispute between the two factions, and essentially must choose sides.”  

Id.  The court explained that it could not do so because “[f]ederal courts lack 

jurisdiction to decide intra-tribal disputes,” referencing Picayune Rancheria of 

Chukchansi Indians v. Henriquez, 2013 WL 6903750 (D. Az. 2013) (dismissing 

for lack of standing a suit by a tribal agency controlled by one of three rival 

factions against the Department of Housing and Urban Development).  2-ER-17. 
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 The district court correctly identified the inconsistency between Ms. Del 

Rosa’s requested relief and her acceptance of the principle that federal agencies 

and courts should not choose sides in intratribal disputes.  A party invoking the 

jurisdiction of a federal district court must establish its standing for each claim and 

form of relief.  DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006).  The 

district court addressed the relief requested in the Complaint—a declaration that 

the Federal Defendants violated federal common law by “recognizing [Phillip] Del 

Rosa as the Chairman of the Tribe,” and an injunction “provisionally and 

permanently” restraining Federal Defendants “from recognizing Del Rosa as the 

Chairman of the Tribe.”  2-ER-35-36.  While Plaintiff argues that Interior 

improperly interfered in the Tribe’s internal affairs, “[t]o remedy that problem, 

plaintiff would now have this Court insert itself into the tribal governance dispute 

to order the BIA to recognize [Phillip] Del Rosa’s removal,” which the court found 

“counterintuitive.”  2-ER-19.  The problem with that argument, the court 

explained, is “that the factions at issue here arose after the [General Council’s 2013 

Decision], and so enforcing the judgment in the way plaintiff requests requires this 

Court to accept the plaintiffs’ side of this internal dispute.”  2-ER-20. 

 In contrast, the BIA’s 2015 decisions, affirmed in the 2017 IBIA Decision, 

appropriately addressed the competing requests for 638 Contracts without choosing 

sides.  As the district court explained, “the BIA went to great lengths in its decision 
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to acknowledge the dispute between the factions and to explain that in order to 

avoid creating an effective hiatus in tribal government, the BIA had to recognize 

some governing body on an interim basis until the Tribe resolved the split itself.”  

2-ER-20. 

 The Opening Brief not only fails to address the district court’s specific no-

standing holding but also fails to grapple with the fundamental inconsistency in 

Plaintiff’s position that the district court identified.  Ms. Del Rosa states that she 

wants to “return[] the Business Committee to the status quo as it existed 

immediately prior to the occurrence of the current inter-tribal [sic] dispute.”  

Opening Brief 22.  That was the two-member Business Committee of Mr. Rose 

and Ms. Del Rosa elected in April 2014.  But that would not likely restore a 

functioning tribal government as Mr. Rose allied with Mr. Del Rosa shortly 

thereafter such that the two-person 2014 Business Committee ceased functioning 

through no fault of Interior.  Moreover, Ms. Del Rosa does not acknowledge the 

additional inconsistency between her request for recognition of the two-person 

2014 Business Committee and her argument to the Regional Director and IBIA 

that Mr. Rose is not a valid member of the Tribe.  See supra pp. 13-17.  The 

Tribe’s Constitution provides for a three-person Business Committee, but in Ms. 

Del Rosa’s view, she is the only valid member of the 2014 Business Committee 

(and the 2012 Business Committee).  She does not explain how the district court 
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could properly remedy Interior’s asserted interference in internal tribal affairs by 

ordering it effectively to recognize a one-person Business Committee. 

 The district court correctly concluded that, “whether couched as a lack of 

standing or a lack of jurisdiction, this Court does not have the authority to entertain 

a dispute between tribal factions and so does not have jurisdiction over any of 

plaintiffs’ claims.”  2-ER-20.  This Court should affirm the district court’s 

dismissal of the Complaint for lack of jurisdiction. 

 Plaintiff failed to establish the requirements for mandamus 
jurisdiction. 

 In her Second Cause of Action, Plaintiff appears to ask for review of agency 

action under 5 U.S.C. § 706(2)(A), which provides that a court may “hold unlawful 

and set aside agency action, findings, and conclusions found to be … arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.”  See 

2-ER-33 (claiming that “the Federal Defendants actions recognizing Del Rosa as 

the Chairman of the Tribe are arbitrary, capricious and in violation of federal 

common law”).  But the injunction Plaintiff seeks in her Prayer for Relief, 

2-ER-35, would bind the Federal Defendants in decisions they have not yet made. 

 Prospective injunctive relief may be awarded in APA actions to “compel 

agency action unlawfully withheld or unreasonably delayed” under 5 U.S.C. 

§ 706(1), but Plaintiff has not pleaded a cause of action under 5 U.S.C. § 706(1).  

While Plaintiff sometimes refers to the challenged agency action as a decision to 
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reinstate Phillip Del Rosa as a member of the Business Committee and sometimes 

refers to it as a failure to recognize and enforce the General Council’s 2013 

Decision, those are two ways of articulating her challenge to Interior’s past 

decisions regarding the Section 638 Contracts.  An order compelling governmental 

action is “normally limited to enforcement of a specific, unequivocal command”—

i.e., “the ordering of a precise, definite act about which an official ha[s] no 

discretion whatever.”  Norton v. Southwestern Utah Wilderness Alliance, 542 U.S. 

55, 63 (2004) (brackets, citations, ellipsis, and internal quotation marks omitted).  

As explained in Part V below (pp. 47-55), Plaintiff cannot meet that stringent 

standard because the precedent on which she relies allows BIA considerable 

discretion in determining how to maintain the government-to-government 

relationship with an Indian tribe during internal tribal disputes. 

 The Complaint did invoke 28 U.S.C. § 1361—the equivalent of 5 U.S.C. 

§ 706(1)—as a basis for jurisdiction.  2-ER-27.  Section 1361 provides that “[t]he 

district courts shall have original jurisdiction in the nature of mandamus to compel 

an officer or employee of the United States or any agency thereof to perform a duty 

owed to the plaintiff.”  “Mandamus is an extraordinary remedy and is available to 

compel a federal official to perform a duty only if: (1) the individual's claim is 

clear and certain; (2) the official's duty is nondiscretionary, ministerial, and so 

plainly prescribed as to be free from doubt; and (3) no other adequate remedy is 
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available.”  Grondal v. United States, 37 F.4th 610, 620 (9th Cir. 2022) (internal 

quotation marks omitted).  The Complaint does not allege that this standard is 

satisfied, and Plaintiff cannot satisfy the standard because the BIA owes no 

nondiscretionary duty to Plaintiff, as explained in Part V below. 

 Plaintiff did not respond in the district court to Interior’s argument that the 

Complaint did not allege a basis for the extraordinary remedy of mandamus.  Nor 

has Plaintiff argued in her Opening Brief that she adequately alleged that she 

satisfies the stringent requirements of 28 U.S.C. § 1361.  The mere citation of 

§ 1361 at Opening Brief 3 as a basis for jurisdiction is insufficient to preserve an 

argument for mandamus relief in this appeal.  Ms. Del Rosa has thus forfeited her 

opportunity to argue on appeal that she is entitled to mandamus relief and she may 

not address it in her Reply Brief.  See Barrera-Lima, 901 F.3d at 1119 n.9. 

 The district court lacked subject matter jurisdiction over 
Plaintiff’s claims because they are all properly characterized as 
challenges to agency action under the APA and the Opening Brief 
limits Plaintiff’s challenge to an action that is not a final agency 
action. 

 The APA provides a cause of action for review of “final agency action.”  5 

U.S.C. § 704 (emphasis added).  In this Circuit, “the final agency action 

requirement has been treated as jurisdictional.”  San Francisco Herring Ass’n v. 

Dep't of the Interior, 946 F.3d 564, 571 (9th Cir. 2019).  Each of Plaintiff’s three 

causes of action incorporate all of the prior paragraphs, which reference a series of 
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decisions by the BIA Superintendent, BIA Regional Director, and IBIA from 

April 3, 2015 through July 26, 2017.  2-ER-29-31.  The Federal Defendants 

reasonably understood—as did the district court, 2-ER-20—that Plaintiff 

challenged the 2017 IBIA Decision among the other decisions.7  Because that 

decision was a final agency action subject to judicial review under the APA, 

Interior did not argue lack of final agency action as an additional ground for 

dismissing the Complaint for lack of subject matter jurisdiction. 

 In her Opening Brief, however, Plaintiff limits her challenge to the July 26, 

2017 letter from Superintendent Akins to the members of the 2012 Business 

Committee, 2-ER-115, which effectively approved the requests for 638 Contracts 

for Fiscal Years 2016 and 2017 submitted by Messrs. Del Rosa and Rose.  See 

Opening Brief 4 (referring to the “decision awarding the Tribe’s 2016 and 2017, 

638 Contracts”); id. at 11 (asserting that Plaintiff’s three claims were based on 

“approving Rose and Phillip Del Rosa’s 638 Contract for Fiscal Years 2016 and 

                                           
7 Ms. Del Rosa’s Response to the motion to dismiss, consistent with the 
Complaint, described the series of decisions by the Northern California Agency, 
Regional Director, and IBIA from April 3, 2015 to July 26, 2017, ECF No. 21, 
at 3-5, and argued that the Superintendent, Regional Director, and Secretary 
(whose authority the IBIA exercised), all violated federal common law by 
interfering in the Tribe’s internal affairs, id. at 1.  It is true that the Response began 
with the statement that Plaintiff was requesting comity for the General Council’s 
2013 Decision, not asking the district court to “overturn the [IBIA’s] decision,” id. 
at 1, but that characterization of the relief Plaintiff seeks did not negate her claims 
that Interior’s actions—including the 2017 IBIA Decision—violated federal 
common law. 
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2017”); id. at 12 (referring to the “July 26, 2014 [sic]” decision and to the “July 26, 

2017 decision”); id. at 17 (referring to the decision relating to the “2016 and 2017 

638 Contract” although attributing that decision to the Regional Director); and id. 

at 32 (referring to “Decision III”).  This Court must ensure that it has jurisdiction at 

each stage of the litigation.  Snell v. Cleveland, Inc., 316 F.3d 822, 826 (9th Cir. 

2002). 

 Plaintiff failed to show that the Superintendent’s letter was a final agency 

action, that is, an action that “mark[ed] the consummation of the agency’s 

decisionmaking process.”  See Southern California Alliance of Publicly Owned 

Treatment Works v. U.S. E.P.A., 8 F.4th 831, 836 (9th Cir. 2021) (internal 

quotation marks omitted).8  The Interior regulations at 25 C.F.R. Part 2 provide for 

appeals from BIA decisions, including the ones at issue here, that are not subject to 

different appeal procedures applicable to specific types of decisions.  25 C.F.R. 

§ 2.3.  The regulations specify which decisions are final: 

No decision, which at the time of its rendition is subject to appeal to a 
superior authority in the Department, shall be considered final so as to 

                                           
8 It would not help Plaintiff to recharacterize the Superintendent’s letter as a 
statement of intent with respect to potential future decisions.  Such a letter would 
not be subject to judicial review because it would not “determine[]” “rights or 
obligations” or have “legal consequences.”  Southern California Alliance, 8 F.4th 
at 836 (internal quotation marks omitted).  Any challenge to a future decision to 
recognize the 2012 Business Committee (or other group purporting to be the 
legitimate tribal government) for some future agency action would have to be 
based on the circumstances of that decision, as the relevant circumstances might 
change through time. 
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constitute Departmental action subject to judicial review under 5 
U.S.C. 704, unless when an appeal is filed, the official to whom the 
appeal is made determines that public safety, protection of trust 
resources, or other public exigency requires that the decision be made 
effective immediately. 

25 C.F.R. § 2.6(a).  Ms. Del Rosa could have appealed the Superintendent’s 

July 26, 2017 letter to the Regional Director, and had the decision of the Regional 

Director been adverse to her, she could have appealed the Regional Director’s 

decision to the IBIA.  She did not do so.  Having failed to exhaust her 

administrative remedies, Ms. Del Rosa has no right to judicial review directly from 

the Superintendent’s letter. 

 Dismissal of the Complaint for lack of final agency action is supported by 

this Court’s dismissal of the complaint in Winnemucca Indian Colony.  Plaintiff 

relies on the district court’s decision in that APA action, Winnemucca Indian 

Colony v. United States, 837 F. Supp. 2d 1184 (D. Nev. 2011), which required the 

BIA to recognize the faction identified by a tribal court as the tribe’s rightful 

governing body.  Opening Brief 17, 19, 24.  Plaintiff fails to report, however, that 

this Court vacated the district court’s decision in 2020, holding that the district 

court lacked subject matter jurisdiction because the Colony had not exhausted its 

administrative remedies and the BIA decision it challenged was thus not a final 

agency action that was subject to judicial review under the APA.  Winnemucca 

Indian Colony v. United States, 819 Fed. Appx. 480, 482 (9th Cir. 2020) (citing 
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Fairbanks North Star Borough v. U.S. Army Corps of Engineers, 543 F.3d 586, 

591 (9th Cir. 2008)). 

 Plaintiff’s Second Cause of Action—which is expressly styled as a claim 

under the APA—should be dismissed for lack of subject matter jurisdiction on the 

additional ground that the Northern California Agency’s July 26, 2017 letter is not 

a final agency action.  The First and Third Causes of Action, although not 

expressly styled as APA claims, are effectively the same claims:  all three causes 

of action challenge the same agency action, based on the same asserted violation of 

“federal common law” (not further specified in the Complaint), and seek the same 

relief.9  2-ER-32-35.  See Alto v. Black, 738 F.3d 1111, 1117 (9th Cir. 2013) (three 

of the plaintiff’s claims may “fairly [be] characterized as claims for judicial review 

of agency action under the APA,” even though only one claim “is explicitly 

denominated as an APA claim in the complaint,” because they “all involve 

challenges to the propriety of the BIA’s decision”).  Nor, as explained in Parts IV 

and VI below (pp. 37-37, 55-59), do Plaintiffs’ arguments in the district court and 

in the Opening Brief establish that Plaintiff has a cause of action apart from the 

                                           
9 The Third Cause of Action claims that “[t]he failure of the Federal Defendants to 
recognize and enforce the General Council’s decision removing Del Rosa from the 
office of Chairman” was “a breach of the United States fiduciary trust duties owed 
to the Tribe,” and the related Prayer for Relief identifies unspecified “federal 
common law” as the source of that “fiduciary obligation.”  2-ER-34-35. 
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APA for the First and Third Causes of Action.  All three causes of action should 

thus be dismissed for lack of final agency action under the APA. 

 Plaintiff cannot establish federal-question jurisdiction for her 
First Cause of Action by recharacterizing it as a claim to 
“recognize and enforce” a tribal-court judgment. 

 Plaintiff’s First Cause of Action challenges federal agency action by three 

Interior officials and does not specify that comity is the “federal common law” she 

invokes.  In Parts I and II of the Opening Brief (pp. 15-28), Ms. Del Rosa seeks to 

establish a basis for jurisdiction under 28 U.S.C. § 1331 separate from the 

jurisdictional basis for APA and mandamus claims by recharacterizing that cause 

of action as an action to recognize and enforce the General Council’s 2013 

Decision under principles of comity.10  Characterizing the General Council’s 2013 

Decision as “a final, non-appealable decision” of “a quasi-judicial body” of the 

Tribe that is “the equivalent of a Tribal Court Judgment,” Opening Brief 15, 17, 19 

n.1, she argues that the district court had jurisdiction to “recognize and enforce” 

that judgment under common-law principles of comity.  She further argues that, 

applying those principles of comity, the district court should have recognized and 

                                           
10 Plaintiff does not clearly explain which Parts of the Opening Brief relate to 
which causes of action, but we read Parts I and II to apply primarily to the First 
Cause of Action, Part III to apply primarily to the Second Cause of Action, and 
Part IV to apply to the Third Cause of Action.  As noted, the three causes of action 
overlap and the precedent on which Plaintiff relies also overlaps to a considerable 
extent. 
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enforced the judgment.  But the General Council’s 2013 Decision is just one in a 

series of competing General Council decisions and resolutions that Interior 

considered in deciding to recognize the last undisputed Business Committee for 

purposes of 638 contracting.  None of Plaintiff’s arguments provide a basis for 

reversing the district court’s dismissal for lack of jurisdiction. 

A. Plaintiff did not plead a cause of action to “recognize and 
enforce” a tribal-court judgment. 

 Most basically, Plaintiff did not plead a cause of action to recognize and 

enforce the General Council’s 2013 Decision.  Prevailing parties in tribal, state, 

federal, and foreign-country courts sometimes need to execute their judgments 

against the losing parties or their assets in other jurisdictions.  A suit to recognize 

and enforce a foreign judgment is a suit to “domesticate” the judgment so that the 

judgment holder can invoke the court’s authority to execute the judgment.  See, 

e.g., Corzo v. Banco Central De Reserva del Peru, 243 F.3d 519, 522 (9th Cir. 

2001) (noting that the complaint of the foreign-country judgment creditor against 

the judgment-debtor was styled a “Complaint to Domesticate a Foreign 

Judgment”). 

 But this case is not an action to “recognize and enforce” a tribal-court 

judgment.  Plaintiff’s arguments are misguided because Plaintiff’s Complaint does 

not seek to execute the judgment against Phillip Del Rosa.  She instead challenges 

federal agency action taken in connection with the government-to-government 
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relationship between the United States and the Tribe.  Whether Ms. Del Rosa has a 

cause of action—and the district court has federal-question jurisdiction—must be 

determined under the framework of the APA.  Ms. Del Rosa’s sole support for her 

assertion that “[f]ederal agencies are similarly compelled to respect tribal court 

decisions,” Opening Brief 24, is the district court decision in Winnemucca Indian 

Colony, 837 F. Supp. 2d at 1193, a decision in an APA action that was vacated by 

this Court, as explained above (pp. 35-36). 

B. There is a serious question whether there is federal-question 
jurisdiction to recognize and enforce a tribal-court 
judgment. 

 Even if the First Cause of Action could somehow be characterized as an 

action to domesticate a tribal-court judgment, there is a serious question whether a 

federal district court has jurisdiction under 28 U.S.C. § 1331 over an action to 

enforce a tribal-court judgment.  Suits to enforce foreign judgments—including 

tribal-court judgments—are typically filed in state courts, which are courts of 

general jurisdiction.  In contrast, “absent diversity of citizenship of the parties, 

federal courts usually have no jurisdiction to enforce foreign judgments.”  Cohen’s 

Handbook of Federal Indian Law § 7.07[3][c], at 671 (Nell Jessup Newton ed., 

2012) (“Cohen”).  Because of the limited jurisdiction of federal courts, prevailing 

parties in tribal-court litigation have sought to enforce their judgments in federal 

courts only infrequently. 
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 Plaintiff relies on Wilson v. Marchington, 127 F.3d 805 (9th Cir. 1997), and 

Bird v. Glacier Electric Cooperative, Inc., 255 F.3d 1136 (9th Cir. 2001), in which 

the prevailing parties in Blackfeet Tribal Court sought to enforce their judgments 

in federal district court against the losing parties.  Opening Brief 14, 21, 23-26.  In 

Marchington, the district court acknowledged that federal law had not “created the 

cause of action,” but held that there was federal-question jurisdiction because “the 

unique status occupied by Indian tribes under our law” makes it “imperative” that a 

“uniform body of law develop in relation to the recognition and enforcement” of 

tribal-court judgments.  Wilson v. Marchington, 934 F. Supp. 1187, 1191-92 & 

n.10 (D. Mont. 1996).  The district court then applied principles of comity and 

enforced the judgment.11  On appeal, this Court did not address the basis for 

federal-court jurisdiction.  It agreed with the district court that “principles of 

comity, not full faith and credit, govern whether a district court should recognize 

and enforce a tribal court judgment,” Marchington, 127 F.3d at 807, but it refused 

to recognize the judgment because it concluded that the tribal court had lacked 

                                           
11 There is no uniform standard governing the recognition of tribal-court 
judgments.  Congress has expressly required state-court or federal-court 
recognition of tribal-court judgments in only a few specified categories, none of 
which is relevant here.  See Cohen § 7.07[2][b], at 664.  All states that have 
addressed the issue grant either full faith and credit or some form of comity to 
tribal-court judgments.  Id.  The concept of comity originated in the common law 
and has more recently been incorporated into uniform laws governing recognition 
of foreign-country judgments that have been adopted in many states.  Cohen 
§ 7.07[2][a], at 661-63.  Plaintiff here asks for comity. 
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subject matter jurisdiction, id. at 813-15.  In Bird, the same district court again 

exercised jurisdiction and enforced the tribal-court judgment under principles of 

comity.  See Bird, 255 F.3d at 1140-41.  As in Wilson, this Court did not analyze 

the district court’s jurisdiction.  Applying comity principles, the Court declined to 

recognize the judgment because it concluded that the closing argument in the tribal 

court violated the defendant’s due process rights.  Id. at 1152. 

 Thereafter, the Miccosukee Tribe sought to enforce in federal district court a 

judgment of its tribal court for money damages against a construction contractor, 

asserting federal-question jurisdiction under 28 U.S.C. § 1331, diversity 

jurisdiction under 28 U.S.C. § 1332, and “federal law of comity jurisdiction” under 

28 U.S.C. § 1738 (providing that, when a federal court has jurisdiction, judgments 

of the courts of states, territories, and possessions are entitled to full faith and 

credit).  Miccosukee Tribe of Indians of Florida v. Kraus-Anderson Construction 

Co., 607 F.3d 1268, 1272 (11th Cir. 2010).  The contractor did not contest federal-

question jurisdiction, believing that its affirmative defense that the tribal court had 

denied it due process of law provided a basis for that jurisdiction.  Id.  The district 

court agreed, id. at 1273, but the Eleventh Circuit reversed, id. at 1273-1275.  The 

court of appeals rejected the tribe’s argument that “the Federal Government’s 

longstanding policy of encouraging tribal self-government” creates federal 

jurisdiction under § 1331 for an action to enforce a tribal-court judgment.  Id. 
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at 1274.  In contrast, an action challenging tribal-court jurisdiction, such as 

National Farmers Union Insurance Cos. v. Crow Tribe of Indians, 471 U.S. 845 

(1985), and Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987), does 

present a federal question to which § 1331 applies.  Id. at 1274-75. 

 The Eleventh Circuit also concluded that there was no diversity jurisdiction 

and that 28 U.S.C. § 1738 does not “confer jurisdiction on a federal district court to 

domesticate” a judgment of any foreign court.  Id. at 1276.  Similarly, invoking 

“comity” does not provide a basis for federal-question jurisdiction.  Id. (citing 18B 

Wright, Miller & Cooper, Federal Practice and Procedure § 4473 (2d ed. 2002 & 

Supp. 2009)).  That argument “puts the proverbial cart before the horse,” as comity 

provides “a discretionary basis” for a court with jurisdiction to determine the 

preclusive effect of a foreign judgment.  Id. (quoting Taveras v. Taveraz, 477 F.3d 

767, 783 (6th Cir. 2007)). 

 When the Miccosukee Tribe petitioned for a writ of certiorari, the Supreme 

Court called for the views of the Solicitor General, which were provided in the 

Brief for the United States as Amicus Curiae, Miccosukee Tribe of Indians of 

Florida v. Kraus-Anderson Construction Co., S. Ct. No. 10-717 (filed May 20, 

2011), available at 2011 WL 1979663.  The United States agreed with the Eleventh 

Circuit that the district court lacked federal-question jurisdiction under 28 U.S.C. 

§ 1331 to recognize and enforce the tribal-court judgment. 
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 The United States rejected the Miccosukee Tribe’s argument that the 

treatment of foreign-country judgments supports reversal, explaining that actions 

to recognize foreign-country judgments have typically been brought in state courts 

under state law and that, in the absence of a federal statute or treaty, such an action 

does not arise under the laws of the United States.  2011 WL 1979663 at *8-9.  The 

United States further argued that, even if there were a federal rule of recognition, it 

would not create a federal cause of action.  Id. at *9.  Second, the United States 

explained that the Eleventh Circuit correctly distinguished cases in which the 

federal-court plaintiff claimed that federal law limited the tribal court’s jurisdiction 

from cases in which the federal-court defendant asserted that the tribal-court 

proceedings violated due process.  Id. at *12-13 (citing Vaden v. Discover Bank, 

129 S. Ct. 1262, 1277 (2009)).  And third, the United States rejected the tribe’s 

reliance on Grable & Sons Metal Products, Inc. v. Darue Engineering & 

Manufacturing, 545 U.S. 308 (2005), because a plaintiff’s well-pleaded complaint 

to recognize and enforce a tribal-court judgment does not necessarily turn on 

questions of federal law.  Id. at *13-15.  On the question whether certiorari was 

warranted, the United States argued that the asserted conflict with this Court’s 

decisions in Wilson and Bird did not warrant certiorari because in neither case did 

this Court address the grounds for the district court’s jurisdiction.  Id. at *17-18.  
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The Supreme Court denied the petition.  Miccosukee Tribe of Indians of Florida v. 

Kraus-Anderson Construction Co., 564 U.S. 1018 (2011). 

 Wilson and Bird are the only cases cited in Parts I and II of the Opening 

Brief in which a federal court exercised jurisdiction over a suit to recognize and 

enforce a tribal-court judgment.  Plaintiff cites a few cases in which federal courts 

exercised jurisdiction over actions to challenge tribal-court jurisdiction, as in 

National Farmers and Iowa Mutual.  Opening Brief 16, 19-21, 23, 25 (citing 

Attorney’s Process & Investigation Services, Inc. v. Sac & Fox Tribe of the 

Mississippi in Iowa, 609 F.3d 927, 943 (8th Cir. 2010); AT&T Corp. v. Coeur 

d’Alene Tribe, 295 F.3d 899 (9th Cir. 2002); and FMC v. Shoshone-Bannock 

Tribes, 905 F.2d 1311 (9th Cir. 1990)).  As explained, it is established that federal-

question jurisdiction exists in that different context.  Plaintiff also cites a number 

of Supreme Court cases in Parts I and II of the Opening Brief that articulate 

important principles of tribal sovereignty but do not address the specific issue of 

federal-question jurisdiction for actions to recognize and enforce tribal-court 

judgments.  The cited district court cases are similarly not relevant to that specific 

issue. 

 If this Court determines that Plaintiff has not pleaded a cause of action to 

recognize and enforce a tribal-court judgment, the Court need not decide whether 

there is federal jurisdiction when a prevailing party in a tribal-court litigation seeks 
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to recognize and enforce a tribal-court judgment against the losing party, as in 

Marchington and Bird, or is persuaded by the Eleventh Circuit’s analysis in 

Miccosukee Tribe.  If the Court reaches the question, it should conclude that 

Plaintiff has not established federal-question jurisdiction for its Complaint that 

saves it from dismissal for lack of subject matter jurisdiction. 

C. Applying principles of comity to tribal decisions made 
during a period of membership and governance disputes 
would not avoid difficult questions about tribal law. 

 The district court dismissed the Complaint because Plaintiff’s articulation of 

her claims and the relief she sought required the court to decide internal tribal 

disputes.  Applying comity principles to determine the effect of the General 

Council’s 2013 Decision would not avoid that problem. 

 Plaintiff argues that Mr. Del Rosa was afforded due process and that none of 

the other grounds for declining to enforce a foreign judgment apply to the General 

Council’s 2013 Decision.  Opening Brief 17-19, 20-21, 24-27.  Contrary to 

Plaintiff’s suggestion that the district court could readily determine that the 

General Council’s 2013 Decision was a final decision that was entitled to 

recognition, the Opening Brief raises several serious questions that the district 

court would have to decide. 

 The district court would have to consider whether the General Council’s 

2013 Decision “conflicts with another final judgment that is entitled to 
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recognition.” Opening Brief 24 n.2; see also id. at 27.  One such competing 

judgment is the September 30, 2014 decision of the General Council convened by 

Messrs. Del Rosa and Rose that declared the 2014 election null and void and 

recognized the 2012 Business Committee.  See supra p. 11.  In addition, the 

Tribe’s unresolved disputes about membership and voting rights raise the threshold 

question whether the General Council that rendered the 2013 Decision, signed by 

four people, was validly constituted, a concern that was not raised about the 

Blackfeet Tribal Court in Marchington.  As noted, Ms. Del Rosa herself disputes 

whether Mr. Rose was a valid member of the Tribe in 2013, and the IBIA 

referenced the question whether Joe Burrell relinquished his voting rights in July 

2012.  See supra pp. 15-16.  The district court would have to consider those 

disputes along with the dispute documented in the IBIA’s Administrative Record 

about Calvin Phelps’ membership.  And even if the General Council was validly 

constituted in 2013, the district court would have to consider the effect of Mr. 

Rose’s repudiation of its 2013 Decision in 2014 when he allied with Mr. Del 

Rosa.12 

                                           
12 One of Ms. Del Rosa’s arguments for recognizing the General Council’s 2013 
Decision as a final judgment is that Mr. Del Rosa failed to “file a notice of appeal 
of the decision to an independent arbitrator or court of competent jurisdiction.”  
Opening Brief 20; see also id. at 26.  The Tribe’s Code of Conduct provides for 
appeal of a General Council decision only to the General Council, 2-ER-56, and 
Mr. Del Rosa was so informed, 2-ER-73.  The basis for Plaintiff’s suggestion that 
Mr. Del Rosa had other avenues for appeal is not apparent. 
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 A tribe need not establish an independent judiciary.  But where a tribe has 

not established an independent judiciary and vests the same body with legislative, 

executive, and judicial powers, it is more difficult to determine whether any 

particular decision by that body is a final decision of the tribe that might be entitled 

to comity.  The membership, voting rights, and governance disputes that have 

plagued the Tribe cannot be avoided simply by invoking “comity.”  Plaintiff’s 

proposal to apply comity principles to one General Council decision in a series of 

conflicting General Council decisions simply does not avoid the problem of 

inserting the district court into the internal tribal dispute.  Plaintiff has failed to 

demonstrate that she is entitled to any relief against Interior based on principles of 

comity. 

* * * 

 For all of these reasons, this Court should reject Plaintiff’s effort to 

repackage her First Cause of Action as a claim to recognize and enforce a foreign 

judgment. 

 Plaintiff’s First and Second Causes of Action should also be 
dismissed for failure to state a claim because Plaintiff 
acknowledges that Interior had discretion in determining how to 
maintain the government-to-government relationship during 
membership and governance disputes. 

 Plaintiff argues in Part III of the Opening Brief (pp. 28-32) that, even if the 

district court did not have jurisdiction to recognize and enforce the General 
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Council’s 2013 Decision under principles of comity, it had “jurisdiction to order 

the BIA to comply with its own rules of decision that require the BIA to give 

deference to the Tribe’s interpretation of its own laws and to its Tribal Court 

judgments.”  Opening Brief 28 (emphasis added).  Interior had argued in its motion 

to dismiss that the Complaint did not provide any support for Plaintiff’s general 

assertion of applicable “federal common law” in the First and Second Causes of 

Action or how the Federal Defendants violated it.  ECF No. 18-1, at 23.  The 

district court did not reach that issue as it dismissed the Complaint for lack of 

jurisdiction.  In Part III of the Opening Brief (pp. 28-32), Plaintiff describes what 

she views as the applicable federal common law as set forth in IBIA and judicial 

decisions. 

 Plaintiff points to Interior’s general “policy of deferring to an Indian tribe’s 

interpretation of its own governing documents and laws in order to bolster tribal 

sovereignty and self-determination.”  Opening Brief 28.  But Plaintiff identifies no 

support for her argument that the common law “require[s]” Interior to defer to the 

General Council’s 2013 Decision.  Id.  Rather, the IBIA and judicial decisions she 

relies on support the district court’s conclusion that Interior had “discretion” to 

recognize “the last uncontested business committee elected in 2012,” 2-ER-20, in 

determining how to maintain the government-to-government relationship with the 

Tribe during the intratribal disputes.  Those decisions do not articulate any 
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common-law rule that clearly requires Interior to give effect to one tribal decision 

among many conflicting tribal decisions during an unresolved governance dispute. 

 Plaintiff’s recitation of relevant decisions acknowledges that Interior has 

significant discretion in several respects.  Interior is required to defer only to a 

tribe’s “reasonable interpretation” of its own law.  Opening Brief 29-30 (citing 

several IBIA decisions); id. at 31 (citing Cahto Tribe, 715 F.3d at 1230).  Interior 

thus has discretion in determining whether a tribe’s interpretation of its own law is 

reasonable.  Plaintiff also acknowledges that Interior may itself interpret tribal law 

where “there is a clear necessity for it to do so.”  Id. at 29 (citing Keweenaw Bay 

Indian Community v. Minneapolis Area Director, 29 IBIA 72, 78 (1996)).  Interior 

thus has discretion to determine whether there is such a necessity under the 

circumstances.  In addition, where Interior or a federal court needs to interpret 

tribal law, “[a]ll such interpretive efforts must effect as little disruption as possible 

of tribal sovereignty and self-determination.”  Id. at 30-31 (quoting Ransom v. 

Babbitt, 69 F. Supp. 2d 141, 151 (D.D.C. 1999)).  Assessing the degree of 

disruption that would be caused by various approaches also necessitates the 

exercise of discretion. 

 We do not take issue with Plaintiff’s statement of those principles, but 

disagree with Plaintiff’s assertion that she stated a claim based on them.  In 

Plaintiff’s view, “[a]n interpretation by this Court of the Tribe’s Constitution, laws, 
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and resolutions … would constitute a … prohibited interference with the ability of 

the Tribe to enact its own laws and be ruled by them,” but “simply adopting the 

Tribal Court’s interpretation” would not.  Opening Brief 31.  That is a false 

dichotomy because it ignores that it is sometimes necessary for Interior officials to 

interpret tribal law and that Interior officials cannot simply adopt a tribal decision 

without interpreting tribal law when a governance dispute calls into question the 

authority of the tribal body making the decision.  The flaw in Ms. Del Rosa’s 

argument is demonstrated by Ransom, the case on which she principally relies.  See 

Opening Brief 30-32. 

 Ransom involved a governance dispute within the Saint Regis Mohawk 

Tribe as to whether the traditional Three Chief System Tribal Council (“Three 

Chiefs Government”) or the competing tribal council formed under a new “putative 

Constitution” (the “Constitutional Tribal Council”) was the rightful governing 

body.  69 F. Supp. 2d at 143-44.  Judge Deom of the “purported Saint Regis 

Mohawk Tribal Court,” which had been established under the putative 

Constitution, decided that the Constitutional Tribal Council was the rightful 

governing body.  Id. at 144-45.  The IBIA deferred to Judge Deom’s decisions.  Id. 

at 145-46.  The IBIA rejected the arguments of the Three Chiefs Government that 

the tribal court did not have valid authority and was “non-functional,” stating that 

the governance dispute nonetheless “belong[ed] in a tribal forum, whether that 
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forum is judicial or nonjudicial.”  Id. at 146.  After a tribal referendum in which an 

overwhelming majority of voters expressed their view that the tribal court lacked 

legal authority, and the further effort by the Three Chiefs Government to maintain 

“a temporary semblance of order to tribal governance” by running for and winning 

a majority of seats on the Constitutional Tribal Council, the BIA, and the IBIA on 

administrative review, still declined to recognize the Three Chiefs Government as 

the tribe’s rightful governing body.  Id. at 146-47. 

 The members of the Three Chiefs Government sought judicial review of the 

IBIA’s decision under the APA.  Id. at 142.  The district court concluded that the 

IBIA had erred because, based on the court’s own interpretation of tribal law, the 

tribal court had no valid authority.  Id. at 149-53.  Although the court endorsed the 

IBIA’s policy to “give deference to a tribe’s reasonable interpretation of its own 

law,” it also recognized that Interior “has both the authority and responsibility to 

interpret tribal law when necessary to carry out the government-to-government 

relationship with the tribe.”  Id. at 150.  In the specific circumstances of that case, 

the district court held that the IBIA’s refusal to recognize the Three Chiefs 

Government as the tribe’s rightful governing body was “arbitrary, capricious, and 

contrary to law” and thus subject to reversal under the APA .13  Id. at 155.  In the 

                                           
13 The Ransom court considered whether there was an independent basis for 
jurisdiction under 28 U.S.C. § 1361 but concluded that there was not.  69 F. Supp. 
2d at 148-49. 
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district court’s view, the tribe had actually resolved its governance dispute through 

a series of referendums, but Interior had refused to accept that resolution.  Here, 

however, the record does not reflect any resolution of the Tribe’s governance 

dispute.  Interior acted within its discretion in recognizing the last undisputed 

Business Committee on an interim basis, and the district court properly rejected 

Plaintiff’s challenge. 

 Plaintiff also relies on Goodface, 708 F.2d at 337-38, Opening Brief 20, but 

that case similarly does not support her position.  In Goodface, the BIA effectively 

declined to recognize either the tribal council elected in 1980 or the tribal council 

elected in 1982, “creating a hiatus in tribal government which jeopardized the 

continuation of necessary day-to-day services on the reservation.”  708 F.2d at 

338-39.  The district court addressed the merits of the dispute and ordered the BIA 

to recognize the 1982 tribal council.  Id. at 339.  The Eighth Circuit agreed that the 

district court had limited jurisdiction to review the BIA’s decision, but held that it 

should have ordered the BIA to recognize the 1982 tribal council only on an 

interim basis until the tribe’s “functioning tribal court” resolved the dispute.  Id. 

at 339.  Consistent with Goodface, the IBIA and district court in this case 

identified a governing body only on an interim basis. 

 In sum, the precedent Plaintiff relies on does not support her contention that 

the BIA was required to give effect to the General Council’s 2013 Decision. 
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 Plaintiff’s argument that Interior’s decision to recognize the last undisputed 

Business Committee on an interim basis impermissibly interpreted tribal law 

completely misses the mark.  In the challenged July 26, 2017 letter, the Northern 

California Agency Superintendent—in accordance with the just-issued 2017 IBIA 

Decision—declined to interpret tribal law.  He instead recognized on an interim 

basis the last undisputed governing body—the Business Committee elected in 

2012—precisely to avoid resolving the Tribe’s governance dispute, which was 

intertwined with its many membership disputes.  As the IBIA explained, 

2-ER-105, BIA frequently recognizes on an interim basis the last undisputed 

governing body, and federal courts have approved that practice.   See Cayuga 

Nation, 824 F.3d at 327-29. 

 Plaintiff could have asked the district court to “set aside” the 2017 IBIA 

Decision under 5 U.S.C. § 706(2)(A).  But the Complaint’s Prayer for Relief did 

not seek to “set aside” the 2017 IBIA Decision and the Opening Brief largely 

ignores that decision, perhaps because arguing that the IBIA’s very thorough 

analysis—applying the relevant law to the specific Administrative Record before 

it—was “arbitrary, capricious, an abuse of discretion, or otherwise contrary to law” 

was not likely to be persuasive.  Plaintiff has plainly abandoned any challenge to 

the 2017 IBIA Decision.  Plaintiff belatedly suggests as alternative relief that this 

Court should reverse the district court and remand the case to the district court so 
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that the district court can order the Northern California Agency to reconsider its 

July 26, 2017 decision in light of the General Council’s 2013 Decision.  Opening 

Brief 32.  There is no basis for such a remand.  An agency action is arbitrary and 

capricious if the agency “entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a difference 

in view or the product of agency expertise.”  Motor Vehicle Manufacturers Ass’n v. 

State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43 (1983).  The IBIA 

already considered the General Council’s 2013 Decision, 2-ER-100, and the 

Northern California Agency’s decision on the 638 Contract requests for Fiscal 

Years 2016 and 2017—the decision on which Plaintiff focuses in the Opening 

Brief—was based on the IBIA’s decision.  Plaintiff has not shown that the relevant 

law required Interior to give primacy to the General Council’s 2013 Decision over 

conflicting General Council decisions based on the Administrative Record before 

it. 

 That is not to say that Interior and federal courts are bound to forever 

recognize the 2012 Business Committee.  This case challenges an Interior decision 

made in 2017 (five years ago) that recognizes on an interim basis the Business 

Committee elected in 2012 (ten years ago).  It can be inferred from Ms. Del Rosa’s 

appeal of the district court’s decision that the Tribe’s membership and governance 

Case: 19-16885, 07/29/2022, ID: 12505135, DktEntry: 35, Page 65 of 72



55 
 

disputes have not yet been resolved.  As explained, the BIA has discretion in 

conducting the government-to-government relationship with a federally recognized 

Indian tribe suffering internal disputes, and may consider specific circumstances at 

a particular time.  And it is possible for a federal court to exercise jurisdiction over 

an APA action to review a BIA recognition decision, based on that specific 

administrative record, in a way that would not unnecessarily interpret tribal law or 

otherwise improperly interfere with internal tribal matters.  Future decisions by 

BIA to recognize the 2012 Business Committee or other tribal governing body in 

relation to future contract decisions or other final agency actions must be reviewed 

on the record at that time, including any further record on the functioning of the 

2012 Business Committee or other developments in tribal government.  Plaintiff’s 

Complaint, however, asked the district court to insert itself into the internal tribal 

disputes by choosing sides between the factions shortly after the factions formed, 

which it properly declined to do. 

 Plaintiff’s Third Cause of Action should also be dismissed for 
failure to state a claim because Plaintiff identified no trust duty 
that Interior could have breached by recognizing the last 
undisputed Business Committee on an interim basis. 

 Plaintiff’s Third Cause of Action, styled as a “breach of trust” claim, asserts 

that the Federal Defendants breached their trust duties by failing to “recognize and 

enforce” the General Council’s 2013 Decision, and sought declaratory and 

injunctive relief for that asserted breach of “their fiduciary obligation to the Tribe 
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imposed upon them by federal common law.”  2-ER-34-35.  Interior moved to 

dismiss the breach of trust claim for failure to state a claim, arguing that Plaintiff 

failed to specify any statutory duty that it allegedly violated.  ECF No. 18-1, 

at 18-19.  The motion to dismiss relied on Menominee Indian Tribe of Wisconsin v. 

United States, 577 U.S. 250 (2016), in which the Supreme Court addressed the 

United States’ obligations under the ISDEAA, and explained that “any specific 

obligations the Government may have under [the general trust relationship between 

the United States and the Indian tribes] are ‘governed by statute rather than the 

common law.’ ”  Id. at 258 (quoting United States v. Jicarilla Apache Nation, 564 

U.S. 162, 165 (2011)).  The district court did not reach that issue as it dismissed 

the Complaint for lack of jurisdiction. 

 In Part IV of the Opening Brief (pp. 32-38), Plaintiff specifies that the BIA 

breached its trust duties through the “appointment of Phillip Del Rosa to the 

Business Committee,” id. at 37, in the Superintendent’s July 26, 2017 decision, id. 

at 32, and she argues that a plaintiff need only identify a specific “treaty, 

agreement, executive order or statute” imposing a trust duty when seeking money 

damages from the United States, id. at 34.  She asserts, without specific citation, 

that there is “a long line of Supreme Court cases that have drawn a distinction 

between breach of trust claims brought by Indian tribes against the United States 

for equitable relief and claims seeking money damages.”  Id.  Part IV of the 
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Opening Brief includes a long list of cases addressing general principles of the 

trust relationship and tribal sovereignty that provide no specific support for her 

argument.  Opening Brief 35-37. 

 Plaintiff errs in asserting that the Supreme Court has held that a suit against 

the government may be based on trust obligations to Indians assertedly arising 

from the common law.  To the contrary, the Supreme Court has made it clear that 

an Indian tribe cannot sue to enforce an asserted trust obligation against the United 

States unless the tribe can “identify a specific, applicable, trust-creating statute or 

regulation that the Government violated.”  Jicarilla, 564 U.S. at 177 (quoting 

United States v. Navajo Nation, 556 U.S. 287, 302 (2009)); see also United States 

v. Mitchell, 463 U.S. 206, 216 (1983).  Although the United States has a “general 

trust relationship” with Indian tribes, Jicarilla, 564 U.S. at 165, that general 

relationship is not enough to establish judicially enforceable duties, id. at 173.  

Jicarilla involved a request for what was essentially injunctive relief—a request to 

“compel the Government to produce [certain] withheld documents.”  Id. at 167. 

 This Court recently addressed the United States’ trust responsibility in the 

context of a claim for injunctive relief in Navajo Nation v. U.S. Department of the 

Interior, 26 F.4th 794 (9th Cir. 2022).  The Navajo Nation seeks an injunction 

“compelling the Secretary to determine the extent to which the Reservation 

requires water from sources other than the Little Colorado River to fulfill the 
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Reservation’s purpose of establishing a permanent homeland for the Nation.”  Id. 

at 809.  While the Court stated that “cases concerning the need to identify specific 

statutory bases for obtaining monetary relief under the Tucker Act, 28 U.S.C. 

§ 1491, … are not apposite,” id. at 808, it nonetheless proceeded to identify 

“specific treaty, statutory, and regulatory provisions that, taken together, anchor 

[the] breach of trust claim,” id. at 812.  In addition to inferring a trust duty from the 

doctrine of Winters v. United States, 207 U.S. 564 (1908) (water rights are reserved 

by implication from federal reservations of land), the Court inferred duties from 

the 1868 Treaty with the Navajo and statutes and regulations through which the 

government manages the Colorado River.  Navajo, 26 F.4th at 809-13.  The United 

States disagrees that any of those sources of law impose the specific duty the 

Navajo Nation seeks to enforce, and has filed a petition for a writ of certiorari.  

Petition for a Writ of Certiorari, Department of the Interior v. Navajo Nation, 

S. Ct. No. 22-51 (filed July 15, 2015) (presenting the question “[w]hether the 

federal government owes the Navajo Nation an affirmative, judicially enforceable 

fiduciary duty to assess and address the Navajo Nation’s need for water from 

particular sources, in the absence of any substantive source of law that expressly 

establishes such a duty”). 

 But whatever the source and scope of the United States’ trust duties at issue 

in Navajo Nation, Plaintiff has failed to identify even a common-law duty that 
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Interior arguably breached.  As explained in Part V above (pp. 47-55), the 

precedent Plaintiff relies on allows BIA discretion in deciding how to maintain the 

government-to-government relationship during an intratribal dispute and does not 

require Interior to recognize one decision among a series of decisions by 

competing tribal governing bodies.  Plaintiff fails to identify any duty Interior 

could have breached by maintaining funding to the Tribe under the 638 Contract 

program through contracts with the last undisputed Business Committee.  This 

Court should dismiss Plaintiff’s breach of trust claim on the additional ground that 

Plaintiff failed to state a claim upon which relief can be granted. 

CONCLUSION 

 For the foregoing reasons, this Court should affirm the judgment of the 

district court dismissing the Complaint for lack of subject matter jurisdiction or it 

should affirm on the alternative ground that the Complaint fails to state a cause of 

action upon which relief can be granted. 
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