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SUMMARY OF THE CASE AND                                                          
STATEMENT REGARDING ORAL ARGUMENT 

This appeal concerns claims under the Federal Tort Claims Act challenging the 

failure to post warning signs along the Kenel Road Culvert on BIA Route 3, a road 

within the Standing Rock Indian Reservation.  The Standing Rock Sioux Tribe had 

assumed control of maintenance of roads within its reservation pursuant to the Indian 

Self-Determination and Education Assistance Act, and was seeking to replace the 

culvert.  Before the Tribe could do so, a heavy storm washed out the culvert, leading 

to the deaths and injuries alleged in the complaint.  As the district court correctly held, 

well-settled precedent makes clear that the discretionary function exception applies to 

decisions about how to address safety issues while the Tribe sought to replace the 

culvert, including an assessment of the risks and the costs and benefits of warning 

signs.  See 28 U.S.C. § 2680(a). 

Because the issues are controlled by precedent and the facts and arguments are 

adequately presented in the parties’ briefs, the government does not believe that oral 

argument would be of assistance to this Court.  Nonetheless, the government stands 

ready to present argument should this Court determine that it would be of assistance. 
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STATEMENT OF JURISDICTION 

Plaintiffs invoked the jurisdiction of the district court under the Federal Tort 

Claims Act, 28 U.S.C. §§ 1346(b), 2671-2680.  Plaintiffs’ Appendix (App.) 39; R. Doc. 

1, at 4.  The district court entered judgment dismissing plaintiffs’ claims for lack of 

jurisdiction on March 15, 2022.  App. 33; R. Doc. 35.  Plaintiffs filed a timely notice 

of appeal on April 6, 2022.  App. 34; R. Doc. 36.  This Court has appellate jurisdiction 

pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

This appeal concerns claims under the Federal Tort Claims Act (FTCA) 

challenging the failure to post warning signs along the Kenel Road Culvert on BIA 

Route 3, a road within the Standing Rock Indian Reservation.  The Standing Rock 

Sioux Tribe (the Tribe) had undertaken maintenance of almost 200 miles of roads 

within its reservation pursuant to self-determination contracts with the Bureau of 

Indian Affairs (BIA), which allowed the Tribe to administer limited maintenance 

funding in accordance with its needs.  The Tribe had been planning to replace the 

Kenel Road Culvert and was in the process of securing a contract to do so.  While 

that project was pending, a heavy storm caused floods that washed out the culvert and 

left a gap in the road.  Two persons died and two other persons allege injuries after 

they drove their vehicles into the gap.  Plaintiffs alleged FTCA claims for negligent 

inspection, maintenance, and failure to warn.  The district court held that those claims 

fell within the scope of the FTCA’s discretionary function exception, which bars any 
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claim “based upon the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a federal agency or an employee of the 

Government, whether or not the discretion involved be abused.”  28 U.S.C. § 2680(a).  

On appeal, plaintiffs press only their failure-to-warn claims.  

The question presented is: 

Whether the discretionary function exception bars claims challenging decisions 

relating to safety risks and the costs and benefits of placing warning signs along the 

Kenel Road Culvert.  

Apposite authorities include: 

 28 U.S.C. § 2680(a) 

 Buckler v. United States, 919 F.3d 1038 (8th Cir. 2019) 

 Metter v. United States, 785 F.3d 1227 (8th Cir. 2015) 

 Walters v. United States, 474 F.3d 1137 (8th Cir. 2007) 

 Demery v. U.S. Dep’t of the Interior, 357 F.3d 830 (8th Cir. 2004) 

STATEMENT OF THE CASE 

A. BIA Road Maintenance and the Indian Self-Determination 
Act. 

BIA is a federal agency within the Department of the Interior that, among 

other things, provides services on tribal lands.  As part of those services, BIA 

maintains Indian reservation roads that are identified as “BIA System Roads” on the 

National Tribal Transportation Facility Inventory.  App. 96; R. Doc. 11, at 2; see also 
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23 U.S.C. § 202(b)(1)(B).  BIA principally does so through a Road Maintenance 

Program that BIA operates with funding under 25 U.S.C. § 318a, which authorizes use 

of otherwise-unappropriated funds for “the survey, improvement, construction, and 

maintenance of” certain “Indian reservation roads.”  BIA also conducts maintenance 

and other projects on tribal roads with funding from the “Tribal Transportation 

Program” under 23 U.S.C. § 202, which provides funds jointly to the Secretaries of 

the Interior and Transportation for a variety of transportation-related costs like 

planning and construction, subject to restrictions on the amounts that BIA can use for 

maintenance alone.  23 U.S.C. § 202(a); 25 C.F.R. pt. 170.  The Tribal Transportation 

Program requires funds to be allocated for the benefit of tribes using a statutory 

formula to apportion “[t]ribal shares.”  23 U.S.C. § 202(b)(3)(B). 

Because BIA oversees nearly 29,000 miles of roads within Indian reservations 

around the country, its resources are limited.  App. 97; R. Doc. 11, at 3.  In addition, 

winter maintenance activities involving snow and ice removal often deplete the funds 

available for road projects in northern or mountainous regions of the country.  Id. 

Federal law allows eligible Indian tribes to assume control of services that BIA 

provides for their benefit, including road projects like those described above, so that 

the tribes can provide those services for themselves.  Under the Indian Self-

Determination and Education Assistance Act (Indian Self-Determination Act), an 

eligible tribe may take over specified portions of those programs by entering into a 

“self-determination” contract with BIA, pursuant to which a tribe can receive a 
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statutorily-defined amount of federal funding to plan and administer the services.  See 

25 U.S.C. § 5301 et seq; FGS Constructors, Inc. v. Carlow, 64 F.3d 1230, 1234 (8th Cir. 

1995).  Congress has also provided that any civil action against a contracting tribe 

based on performance of a self-determination contract “shall be deemed to be an 

action against the United States” and is “afforded the full protection and coverage of 

the Federal Tort Claims Act.”  Pub. L. No. 101-512, tit. III, § 314, 104 Stat. 1915, 

1959-60 (1990), amended by Pub. L. No. 103-138, tit. III, § 308, 107 Stat. 1379, 1416 

(1993) (codified at 25 U.S.C. § 5321 and notes); Hinsley v. Standing Rock Child Protective 

Servs., 516 F.3d 668, 672 (8th Cir. 2008). 

Tribes routinely enter into self-determination contracts to assume control of 

planning, construction, maintenance, and other road projects that BIA would 

otherwise undertake under the Road Maintenance Program or the Tribal 

Transportation Program described above.  App. 97; R. Doc. 11, at 3; see also 23 U.S.C. 

§ 202(b)(6)(A) (providing that Tribal Transportation Program funding can be 

provided to a tribe under the Indian Self-Determination Act); 25 C.F.R. § 170.930.   

B. The Standing Rock Sioux Tribe Assumes Control of Road 
Maintenance in the Standing Rock Indian Reservation.  

The Standing Rock Indian Reservation straddles the border between North and 

South Dakota and its roads are among those included in the BIA maintenance 

programs described above.  During the time relevant to this appeal, the Standing 

Rock Sioux Tribe assumed control of maintenance for roads within the reservation 
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pursuant to two self-determination contracts.  App. 100-01; R. Doc. 12, at 1-2.  The 

first contract addressed BIA’s Road Maintenance Program.  App. 101; R. Doc. 12, at 

2; App. 109; R. Doc. 12-1, at 6.  The second contract addressed the Tribal 

Transportation Program.  App. 101; R. Doc. 12, at 2; App. 189; R. Doc. 12-2, at 4.   

The contracts covered nearly 200 miles of roads and stated that decisions 

regarding the use of limited funds were within the Tribe’s discretion.  See App. 101; R. 

Doc. 12, at 2.  The contract concerning the Road Maintenance Program specified that 

the Tribe would “preserve, upkeep, and restore” roads “within available funding” and 

that “[t]he frequency and type of maintenance shall be at the discretion of the [Tribe], 

taking into consideration traffic requirements, weather conditions and the availability 

of funds.”  App. 109-10; R. Doc. 12-1, at 6-7.  The contract also stated that the Tribe 

would “ensure … the safety” of “roads and bridges” in accordance with the Tribe’s 

chosen maintenance standard, but that the Tribe would do so “[s]ubject to the 

availability of funding” and “to the greatest extent feasible given the limitations of 

contract funding.”  App. 111; R. Doc. 12-1, at 8.  In addition, the contract specified 

that the Tribe “shall exercise full discretion over the funds made available subject only 

to the provisions of this contract and Federal law.”  App. 128; R. Doc. 12-1, at 25; see 

also 25 C.F.R. § 900.5 (“Except as specifically provided” a contracting “Indian tribe … 

is not required to abide by any … program guidelines, manuals, or policy directives of 

the Secretary, unless otherwise agreed to by the Indian tribe … and the Secretary, or 

otherwise required by law.”).  Similarly, the contract relating to the Tribal 
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Transportation Program stated that the Tribe would administer the “program, 

functions, services and activities,” “[s]ubject to the availability of funding,” and “to 

the greatest extent feasible given the limitations of contract funding.”  App. 190, 194; 

R. Doc. 12-2, at 5, 9; see also App. 101; R. Doc. 12, at 2; 25 C.F.R. § 170.803.   

As part of the Tribal Transportation Program, the Tribe adopted a planning 

document identifying the projects that the Tribe proposed to undertake over the next 

five years, prioritizing those projects based on the needs and interests of the Tribe.  

See App. 102; R. Doc. 12, at 3; App. 651-55; R. Doc. 12-6, at 1-5.  This document is 

known as a “Tribal Transportation Improvement Program,” and is publicly available 

and approved by the Federal Highway Administration.  See App. 98; R. Doc. 11, at 4; 

see also 25 C.F.R. § 170.421.  The Tribe did not receive enough federal funding in any 

one year to complete all the projects that it listed, so the Tribe needed to spread 

projects out over time and prioritize.  App. 102; R. Doc. 12, at 3.  In a given year, the 

Tribe could expend available funds on projects that it identified, or it could set aside 

funds from that fiscal year so that it can add it to funds in a different fiscal year and 

pay for larger prioritized projects.  Id. 

C. The Kenel Road Culvert on BIA Route 3 and the July 2019 
Washout. 

One of the roads covered by the Tribe’s self-determination contracts was BIA 

Route 3, also known as Kenel Road.  See App. 98; R. Doc. 11, at 4; App. 101; R. Doc. 

12, at 2.  This road is located on the North Dakota side of the Standing Rock Indian 
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Reservation.  One stretch of the road ran over the Kenel Road Culvert, which allowed 

water to run under the road.  The culvert was approximately 9 feet in diameter and 

178 feet long.  App. 102; R. Doc. 12, at 3. 

In 2014, the Tribe identified the Kenel Road Culvert in its Tribal 

Transportation Improvement Program as one of approximately 50 projects that the 

Tribe sought to prioritize in the next five years.  App. 102; R. Doc. 12, at 3; App. 651-

55; R. Doc. 12-6, at 1-5.  The Tribe hired engineers to evaluate the culvert.  In 2018, 

the Tribe contracted with BIA to fund a “survey,” an “environmental” assessment, 

and engineering design for potentially replacing the culvert or installing a “slipline,” 

which is a method by which a new liner is placed in an existing culvert.  App. 662-76; 

R. Doc. 12-7, at 7-20; App. 102-03; R. Doc. 12, at 3-4.  After this assessment, the 

Tribe decided that it was best to replace the culvert.  Because that construction 

project went beyond the maintenance provided for in its existing contracts, the Tribe 

sought an additional self-determination contract for the construction of a new culvert.  

See App. 102-03; R. Doc. 12, at 3-4.  

On July 9, 2019, while the Tribe’s self-determination contract for replacement 

of the culvert was still being finalized, heavy rains led to flooding that caused a section 

of BIA Route 3 and the Kenel Road Culvert to wash out, leaving a gap in the road.  

Two persons, Trudy Peterson and James Vander Wal, died and two other persons, 

Evan Thompson and Steven Willard, allege injuries after they drove their vehicles into 

the gap as they traveled in the dark.  App. 43-47; R. Doc. 1, at 8-12.  The Tribe and 
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the BIA finalized a self-determination contract for replacement of the culvert several 

days after the washout, on July 13, 2019.  See App. 680-97; R. Doc. 12-8, at 5-22. 

D. Prior Proceedings. 

Plaintiffs in this FTCA action are Evan Thompson, Steven Willard, Sonja 

Willard, and alleged representatives of the estates and heirs of Trudy Peterson and 

James Vander Wal.   Plaintiffs alleged that the United States breached a duty to 

inspect and maintain the Kenel Road Culvert as well as to place “signage warning of 

unsafe conditions.”  App. 47-53; R. Doc. 1, at 12-18.  The district court granted the 

United States’ motion to dismiss because the Tribe’s decisions regarding inspection, 

maintenance, and the placement of warning signs fall within the scope of the FTCA’s 

discretionary function exception.   Plaintiffs’ Addendum (Pls. Add.) 25-26.   

The district court explained that “Congress integrated several statutory 

exceptions to the [FTCA’s] limited waiver of … sovereign immunity,” which apply to 

actions of the BIA and to the Tribe’s actions pursuant to its self-determination 

contracts.  Pls. Add. 5, 8 (citing Pub. L. No. 101-512, tit. III, § 314, 104 Stat. at 1959-

60).  The “discretionary function exception” is a jurisdictional bar to suit that applies 

to claims “based upon the exercise or performance or the failure to exercise or 

perform a discretionary function or duty on the part of a federal agency or an 

employee of the Government, whether or not the discretion involved be abused.”  

Pls. Add. 5 (quoting 28 U.S.C. § 2680(a)).   
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The court concluded that the discretionary function exception applied pursuant 

to the “two-step test” that the “Supreme Court has established.”  Pls. Add. 12 (citing 

United States v. Gaubert, 499 U.S. 315 (1991)).  First, the court explained that “the 

challenged conduct or omission” in this case “involves an element of judgment or 

choice instead of being controlled by mandatory statutes or regulations.”  Pls. Add. 13 

(quoting Herden v. United States, 726 F.3d 1042, 1046 (8th Cir. 2013)).  The court 

“note[d] there are no specific statutes, rules, regulations, policies, or mandates” that 

“require the BIA and Tribe to perform road maintenance” in a particular way or place 

warning signs in this context.  Pls. Add. 14-19.  Similarly, “there are no mandates, 

rules, regulations, policies, or procedures imposed in the [North Dakota Department 

of Transportation] Road Maintenance Standards” that the Tribe had adopted in its 

contracts.  Pls. Add. 19.  And the court “expressly f[ound]” that “the language” in the 

Road Maintenance Program and Tribal Transportation Program “does not create a 

mandatory directive for the BIA or the Tribe.”  Id.  Rather, the court reasoned that 

the relevant “regulations” provided “considerable discretion to take into consideration 

budgetary and policy concerns in deciding what road maintenance activities to 

undertake.”  Id. 

Second, the district court concluded that decisions regarding inspection, 

maintenance, or warning signs were “susceptible to policy analysis.”  Pls. Add. 20-21 

(quoting Gaubert, 499 U.S. at 325).  The court noted that, under Supreme Court 

precedent, “[w]hen established governmental policy … allows a government agent to 
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exercise discretion, it must be presumed that the agent’s acts are grounded in policy 

when exercising that discretion.”  Pls. Add. 20 (second alteration original) (quoting 

Demery v. U.S. Dep’t of the Interior, 357 F.3d 830, 833 (8th Cir. 2004)).  In this case, the 

court concluded that it was “clear the BIA and the Tribe ha[d] considerable discretion 

to allocate funding for road maintenance projects as they saw fit” and that “‘[t]he 

decision of how and when to replace a major element of a substantial public facility is, 

like the decisions involving design and construction, at bottom a question of how best 

to allocate resources’” and “‘inherently bound up in considerations of economic and 

political policy.’”  Pls. Add. 21 (second alteration in original) (quoting Metter v. U.S. 

Army Corps of Eng’rs, 9 F. Supp. 3d 1090, 1099 (D. Neb. 2014), aff’d sub nom. Metter v. 

United States, 785 F.3d 1227 (8th Cir. 2015)). 

Citing this Court’s decisions, the district court further explained that 

“considering the cost of greater safety is a discretionary function” and that “the 

discretionary function exception applies” “[w]here the applicable statutes, regulations, 

or policies allow the government to take budgetary considerations into account,” even 

when the exception “shield[s] … carelessness and poor judgment.”  Pls. Add. 21, 22-

23 (quoting Walters v. United States, 474 F.3d 1137, 1139-40 (8th Cir. 2007)).  As to 

warning signs in particular, the district court noted this Court’s holding that 

“decision[s]” regarding “whether to warn or not” or “the manner and method used to 

warn” are “susceptible to a policy analysis that weighs the benefits of warning … with 

its costs.”  Pls. Add. 24 (quoting Demery, 357 F.3d at 834). 
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The court rejected plaintiffs’ argument “that the United States’ conduct was not 

a policy decision because the decision was made at the operational level,” as that 

argument “was rejected by the United States Supreme Court.”  Pls. Add. 15 (citing 

Gaubert, 499 U.S. at 326).  The court also rejected plaintiffs’ analogies to cases where 

“the United States had failed to comply with specific, mandatory standards and 

policies, which is not the case here.”  Pls. Add. 24. 

Accordingly, the district court “conclude[d] as a matter of law” that “the BIA 

and the Tribe’s conduct in this case is the type of conduct that the discretionary 

function exception was designed to protect” and “[t]o conclude otherwise would be 

to engage in” improper “judicial second-guessing” of discretionary decisions.  Pls. 

Add. 25.  The court explained that “the Eighth Circuit Court of Appeals is clear that 

the decisions of the Tribe to maintain, repair, or replace the Kenel Road, and/or erect 

warning signs on the Kenel Road, are protected by the discretionary function 

exception.”  Id.  Nonetheless, the court stated that it was “troubled” and that it 

believed the discretionary function “exception to federal tort liability is a concept that 

needs to be eroded and is in dire need of a correction” because it “shields … 

negligence, carelessness, or poor judgment.”  Id.  The court thus stated that it 

“[h]ope[d] Congress will see fit to address this law because a legislative change is 

needed.”  Pls. Add. 26.  
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SUMMARY OF ARGUMENT 

The district court correctly held that it lacked jurisdiction because the 

discretionary function exception bars plaintiffs’ claims.   

Plaintiffs’ suit concerns the Standing Rock Sioux Tribe’s maintenance decisions 

regarding the Kenel Road Culvert.  The Tribe had undertaken maintenance of almost 

200 miles of roads within its reservation pursuant to self-determination contracts with 

BIA, which expressly acknowledged the Tribe’s discretion to allocate limited funding 

and prioritize as necessary to meet the Tribe’s needs.  The Tribe was seeking to 

replace the Kenel Road Culvert, but while that project was pending a heavy storm 

washed out the culvert, leading to the deaths of two persons and alleged injuries of 

two others who were traveling on the road in the dark.   

The district court was correct that the discretionary function exception in 28 

U.S.C. § 2680(a) bars plaintiffs’ FTCA claims alleging negligent inspection, 

maintenance, and failure to warn.  The Supreme Court has established a two-part 

inquiry for application of the discretionary function exception.  United States v. Gaubert, 

499 U.S. 315, 322-23 (1991).  First, courts determine whether the conduct at issue was 

in fact “discretionary in nature,” such that it involved “‘an element of judgment or 

choice.”’  Id. at 322 (quoting Berkovitz v. United States, 486 U.S. 531, 536 (1988)).  “[T]o 

remove discretion,” a policy must “specifically prescribe[] a course of action for an 

employee to follow.”  C.R.S. by D.B.S. v. United States, 11 F.3d 791, 799 (8th Cir. 1993) 

(quoting Berkovitz, 486 U.S. at 536).  Second, courts determine whether the actions 
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taken were “susceptible to policy analysis.”  Gaubert, 499 U.S. at 325.  “When 

established governmental policy[] … allows a Government agent to exercise 

discretion, it must be presumed that the agent’s acts are grounded in policy when 

exercising that discretion.”  Id. at 324.   

Here, as to the first part of the inquiry, the applicable law and contracts contain 

no specific directive that required the Tribe to undertake a particular course of action 

with respect to inspection, maintenance, or warning signs for the culvert.  Rather, as 

the district court explained, those authorities expressly provided the Tribe with 

discretion to allocate limited maintenance funding across the almost 200 miles of 

roads within its reservation according to the Tribe’s priorities.  Plaintiffs do not 

challenge this conclusion or identify specific mandates that removed the Tribe’s 

discretion.   

As to the second part of the inquiry, because discretion exists, the Court must 

presume that the decision is grounded in policy considerations.  Precedent makes 

clear that decisions regarding how to address maintenance issues as to the culvert 

were susceptible to policy analysis, a conclusion which plaintiffs also do not challenge.  

Longstanding precedent likewise makes clear that decisions about how to address 

safety issues while replacement of the culvert was pending, including whether and 

when to install warning signs, were susceptible to policy analysis.   

Plaintiffs now abandon their claims regarding inspection and maintenance and 

press only their claims regarding warning signs.  Plaintiffs’ Opening Brief (Br.) 19 n.3.  
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Plaintiffs’ principal argument asks this Court to ignore decades of precedent, and 

should be rejected.  This Court has made clear that under general principles governing 

the discretionary function analysis, decisions about whether to install warning signs 

are susceptible to policy considerations including assessments of risks, the potential 

costs and benefits of any warning signs, and resource allocation.  As the district court 

recognized, concerns about the application of the discretionary function exception are 

for Congress to consider.  The district court’s sound application of longstanding law 

should be affirmed. 

ARGUMENT 

Standard of Review 

This Court reviews de novo a dismissal for lack of subject matter jurisdiction, 

“placing the burden of proving the existence of subject matter jurisdiction on the 

plaintiff.”  Herden v. United States, 726 F.3d 1042, 1046 (8th Cir. 2013) (quoting Green 

Acres Enters. v. United States, 418 F.3d 852, 856 (8th Cir. 2005)).  The Court “may look 

outside the pleadings to determine the threshold question of jurisdiction.”  Id. 

Plaintiffs’ Claims Fall Within the FTCA’s Exception for Claims 
Based on a Discretionary Function. 

A. Congress’s waiver of sovereign immunity in the FTCA is “limited by 

several exceptions spelled out in 28 U.S.C. § 2680.”  Morris v. United States, 521 F.2d 

872, 874 (9th Cir. 1975).  If an exception applies, “it is a jurisdictional bar to suit.”  
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Herden v. United States, 726 F.3d 1042, 1046 (8th Cir. 2013) (quoting Walters v. United 

States, 474 F.3d 1137, 1139 (8th Cir. 2007)). 

This suit implicates the “discretionary function” exception, which bars claims 

“based upon the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a federal agency or an employee of the 

Government” and applies “whether or not the discretion involved be abused.”  28 

U.S.C. § 2680(a).  Congress recognized that tort actions challenging the government’s 

discretionary policy judgments could “seriously handicap efficient government 

operations,” and thus enacted the discretionary function exception to “prevent judicial 

‘second-guessing’ of legislative and administrative decisions grounded in social, 

economic, and political policy through the medium of an action in tort.”  United States 

v. S.A. Empressa de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 814 (1984) 

(quotation marks omitted).   

The Supreme Court has established a two-part inquiry to guide application of 

the discretionary function exception.  United States v. Gaubert, 499 U.S. 315, 322-23 

(1991).  First, courts determine whether the conduct at issue was in fact “discretionary 

in nature”—that is, whether the conduct involved “‘an element of judgment or 

choice.”’  Id. at 322 (quoting Berkovitz v. United States, 486 U.S. 531, 536 (1988)).  

Second, courts determine whether the actions taken were “susceptible to policy 

analysis.”  Id. at 325.  “When established governmental policy[] ... allows a 

Government agent to exercise discretion,” courts “presume[] that the agent’s acts are 
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grounded in policy when exercising that discretion.”  Id. at 324.  The government only 

needs to show that the discretionary decision is “susceptible to policy analysis,” Id. at 

325, and therefore “the exception applies ‘whether or not [a] defendant in fact 

engaged in conscious policy-balancing.’”  Herden, 726 F.3d at 1047 (alteration in 

original) (quoting C.R.S. by D.B.S. v. United States, 11 F.3d 791, 801 (8th Cir. 1993)). 

B. This case concerns claims challenging the Standing Rock Sioux Tribe’s 

decisions about safety issues relating to a culvert on a road in its reservation.  During 

the relevant time, the Tribe had assumed control of road maintenance pursuant to 

self-determination contracts under the Indian Self-Determination Act, which permits 

eligible Indian tribes to gain control of certain federal programs provided for their 

benefit so that the tribes can better meet their own needs.  App. 101; R. Doc. 12, at 2; 

25 U.S.C. § 5301 et seq.  Such claims against a contracting tribe are treated as claims 

against the United States under the Federal Tort Claims Act by law.  See Hinsley v. 

Standing Rock Child Protective Servs., 516 F.3d 668, 672 (8th Cir. 2008).   

As contemplated in the Tribe’s contracts, the Tribe made prioritization 

decisions about how to use its federal funding to address safety and maintenance 

issues on nearly 200 miles of roads within its reservation, including posting of signage.  

App. 101-03; R. Doc. 12, at 2-4.  The Tribe also decided how to prioritize the funds 

allocated to its reservation under the Tribal Transportation Program, which requires 

the Secretaries of Transportation and the Interior to allocate funds among tribes and 

permits tribes to prioritize projects in a public document called a “Tribal 

Appellate Case: 22-1721     Page: 23      Date Filed: 08/29/2022 Entry ID: 5192578 



17 
 

Transportation Improvement Program.”  See App. 102; R. Doc. 12, at 3; 23 U.S.C. 

§ 202(a), (b)(3)(B). 

Plaintiffs’ suit specifically concerns the Tribe’s decisions regarding the Kenel 

Road Culvert on BIA Route 3, which allowed water to run under part of a road within 

the reservation.  App. 36; R. Doc. 1, at 1.  In 2014, the Tribe identified the culvert as 

one of approximately 50 projects that it wished to address, depending on its level of 

funding.  App. 102; R. Doc. 12, at 3; App. 651-55; R. Doc. 12-6, at 1-5.  The Tribe 

subsequently hired engineers to assess options and ultimately decided that it would 

seek funds to replace the culvert.  App. 662-75; R. Doc. 12-7, at 7-20; App. 102-03; R. 

Doc. 12, at 3-4.  Before the Tribe could finalize a self-determination contract funding 

the project, however, heavy rains caused flooding that washed out the culvert, leading 

to the deaths of two persons and alleged injuries of two others who were traveling on 

the road in the dark.  Plaintiffs in this lawsuit alleged that the federal government 

breached a duty to inspect and maintain the culvert, as well as to place signs warning 

of safety risks.   

The district court correctly held that the discretionary function exception 

applies to both the federal government and the Tribe’s decisions regarding how to 

address safety issues arising in the culvert as well as what to do while a replacement 

project was pending, including whether and when to install warning signs.   

First, such decisions involve “an element of judgment or choice instead of 

being controlled by mandatory statutes or regulations.”  Pls. Add. 13 (quoting Herden, 
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726 F.3d at 1046).  As this Court has explained, “to remove discretion,” a policy must 

“specifically prescribe[] a course of action for an employee to follow.”  C.R.S., 11 F.3d 

at 799 (quoting Berkovitz, 486 U.S. at 536).  Mere guidance or recommendations are 

insufficient.  See, e.g., Herden, 726 F.3d at 1047; Riley v. United States, 486 F.3d 1030 (8th 

Cir. 2007).  And broad safety directives do not suffice if the agency would have to 

exercise discretion to effectuate that directive.  See, e.g., C.R.S., 11 F.3d at 796 

(mandatory directive still permitted “broad discretion to choose” how to accomplish 

that objective); Buckler v. United States, 919 F.3d 1038, 1048 (8th Cir. 2019) (similar); 

Compart’s Boar Store, Inc. v. United States, 829 F.3d 600, 605 (8th Cir. 2016) (stating this 

rule); see also Rosebush v. United States, 119 F.3d 438, 441 (6th Cir. 1997) (holding that 

provision mandating immediate correction of high-priority hazards is rendered 

discretionary by plain limiting language “[t]o the extent practicable” (quotation marks 

omitted)); Baum v. United States, 986 F.2d 716, 721-22 (4th Cir. 1993) (“[G]eneral” 

language regarding safety “cannot be interpreted as removing all safety-related 

decisions from the discretion of the agency administering the project.”); Miller v. 

United States, 163 F.3d 591, 595 (9th Cir. 1998) (similar). 

As the district court explained, plaintiffs have not identified any statute, 

regulation, or contract provision that requires any specific actions regarding 

inspection, maintenance, or warnings signs.  Pls. Add. 14-19.  Nor did the 

maintenance standard chosen by the Tribe include any specific mandates on such 

issues.  See Pls. Add. 19.  Rather, the applicable law and contracts demonstrate that the 
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Tribe had discretion in its planning and use of limited funds based on its prioritization 

and assessment of the most “feasible” ways to address local needs.  See Pls. Add. 14-

19 (quoting App. 111; R. Doc. 12-1, at 7); App. 110; R. Doc. 12-1, at 7 (“The 

frequency and type of maintenance shall be at the discretion of the [Tribe], taking into 

consideration traffic requirements, weather conditions and the availability of funds.”); 

App. 128; R. Doc. 12-1, at 25 (The Tribe “shall exercise full discretion over the funds 

made available subject only to the provisions of this contract and Federal law”); App. 

111; R. Doc. 12-1, at 8 (the Tribe would follow its chosen maintenance standards 

“[s]ubject to the availability of funding” and “to the greatest extent feasible given the 

limitations of contract funding”); App. 190, 194; R. Doc. 12-2, at 5, 9 (similar).  And 

BIA plainly was permitted to turn over such decisions to the Tribe pursuant to the 

Indian Self-Determination Act.  See 25 U.S.C. § 5321.  Plaintiffs do not contest any of 

these conclusions.1 

Second, these maintenance and resource allocation decisions were “susceptible 

to policy analysis.”  Gaubert, 499 U.S. at 325.  “The focus of the inquiry is not on the 

agent’s subjective intent in exercising the discretion conferred by statute or regulation, 

but on the nature of the actions taken and on whether they are susceptible” to “social, 

 
1 Plaintiffs assert that BIA “may not delegate its duties regarding these roads” 

but that it “may execute these duties by entering into [self-determination contracts].”  
Br. 5.  Plaintiffs’ meaning is unclear, but as the district court recognized, the 
discretionary function exception applies to both BIA and Tribe decisions, Pls. Add. 
25, and the record makes plain that the Tribe assumed control of BIA’s maintenance 
programs within the reservation.   
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economic, or political” considerations.  Id.  at 323, 325.  And where, as here, 

“established governmental policy[] … allows a Government agent to exercise 

discretion, it must be presumed that the agent’s acts are grounded in policy when 

exercising that discretion.”  Id. at 324; see also, e.g., Herden, 726 F.3d at 1048; Demery v. 

U.S. Dep’t of the Interior, 357 F.3d 830, 833 (8th Cir. 2004).  

That presumption is not rebutted here.  As the district court explained and as 

noted above, the applicable authorities expressly gave the Tribe policy discretion to 

decide how to address safety issues within the 200 miles of roads in its reservation, 

taking into account competing priorities in light of limited funds.  As plaintiffs no 

longer contest, the Tribe’s decisions about replacement, inspection, and maintenance 

of the culvert were subject to policy considerations.  “The decision of how and when 

to replace a major element of a substantial public facility is, like the decisions 

involving design and construction[] … inherently bound up in considerations of 

economic and political policy[] … .”  Baum, 986 F.2d at 724.   

That policy discretion also extends to decisions about how to address safety 

issues within a limited budget while a large project is pending, including decisions 

regarding warning signs.  See, e.g., Metter v. United States, 785 F.3d 1227, 1231-32 (8th 

Cir. 2015) (applying discretionary function exception to decision whether to replace 

guardrails or erect warning signs during a repair project that was part of a “larger 

project” of safety).  This “[C]ourt has repeatedly” concluded that “discretion in the 

context of safety inspections or safety warnings” is “susceptible to policy choice due 
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to the need to balance safety against governmental efforts and costs and the need for 

professionals on the ground to adapt to the conditions they face in determining how 

to expend limited resources in the efforts to identify dangers.”  Buckler, 919 F.3d at 

1052 (collecting cases).  Moreover, “the discretionary function exception applies” 

where, as here, “the applicable statutes, regulations, or policies allow the government 

to take budgetary considerations into account” and the government is “expressly 

required to consider the availability of funds in deciding whether to perform 

maintenance on its roads.”  Walters, 474 F.3d at 1139-40.  

The Tribe’s decisions regarding installation of warning signs at the Kenel Road 

Culvert were clearly susceptible to those sorts of policy concerns as it allocated limited 

funds to address myriad needs across nearly 200 miles of roads.  For example, the 

Tribe needed to allocate funding to improving conditions for unpaved roads and 

bridges for school bus routes and maintenance operations during the winter season.  

See App. 109-10, 150, 154, 163, 170, 177; R. Doc. 12-1 at 6-7, 47, 51, 60, 67, 74 

(contract provisions and modifications reflecting the kind of work generally 

performed).  And as shown in its “Tribal Transportation Improvement Program,” the 

Tribe was seeking to address approximately 50 different projects between 2014 and 

2019.  App. 651-55; R. Doc. 12-6, at 1-5.   

The Tribe’s self-determination contracts underscore that these decisions were 

susceptible to policy judgment.  As noted, the contract concerning the Road 

Maintenance Program specifies that the Tribe “shall exercise full discretion over the 
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funds made available subject only to the provisions of this contract and Federal law.”  

App. 128; R. Doc. 12-1, at 25.  The contract then states that the Tribe would maintain 

roads “within available funding” and that “[t]he frequency and type of maintenance 

shall be at the discretion of the [Tribe], taking into consideration traffic requirements, 

weather conditions and the availability of funds.”  App. 109-10; R. Doc. 12-1, at 6-7.  

And both contracts state that the Tribe would conduct maintenance “[s]ubject to the 

availability of funding” and only “to the greatest extent feasible given the limitations 

of contract funding,” language that expressly requires judgment.  App. 111; R. Doc. 

12-1, at 8; App. 190, 194; R. Doc. 12-2, at 5, 9; App. 101; R. Doc. 12, at 2; see also 25 

C.F.R. § 170.803.   

Indeed, the point of the Tribes’ self-determination contracts was to vest the 

Tribe with policy discretion when it assumed control of such projects.  Congress 

adopted the Indian Self-Determination Act after finding that federal control of 

programs had “denied to the Indian people an effective voice in the planning and 

implementation of programs for the benefit of Indians which are responsive to the 

true needs of Indian communities.”  25 U.S.C. § 5301(a)(1).  Congress intended to 

allow “effective and meaningful participation by the Indian people in the planning, 

conduct, and administration of those programs and services.”  Id. § 5302(a)-(b); see also 

25 C.F.R. § 900.3.  The Tribe’s self-determination contracts thus enable the Tribe to 

exercise judgment based on its assessment of its community’s needs.  See App. 110; R. 

Doc. 12-1, at 7 (“This Contract is … intended to provide for the meaningful 

Appellate Case: 22-1721     Page: 29      Date Filed: 08/29/2022 Entry ID: 5192578 



23 
 

participation by the Tribe in the planning, design and administration of the road 

maintenance functions on the Reservation … .”).  Similarly, as part of the Tribal 

Transportation Program, the Tribe publicly identifies projects that it seeks to 

undertake within the next five years, precisely because of the limitations of funding 

and the need to exercise judgment in prioritization.  See App. 102; R. Doc. 12, at 3; 

App. 98; R. Doc. 11, at 4. 

This Court’s precedent makes application of the discretionary function 

exception particularly clear in this case.  In Walters, for example, the plaintiffs argued 

that the government was specifically required to avoid washboard conditions on a 

gravel road and that this maintenance was so basic as to be a “ministerial act.”  474 

F.3d at 1138-39.  This Court held that such maintenance decisions were discretionary 

functions because “the applicable regulations expressly required the BIA to consider 

the availability of funds in deciding whether to perform maintenance on its roads” 

and held that “[w]here the applicable statutes, regulations, or policies allow the 

government to take budgetary considerations into account, the discretionary function 

exception applies.”  Id.  at 1139-40 (citing National Union Fire Ins. v. United States, 115 

F.3d 1415, 1421-22 (9th Cir. 1997)).  The same is true here. 

This Court has also applied these principles in considering decisions regarding 

whether and when to post warnings of potential hazards.  For example, in Metter, 785 

F.3d 1227, the U.S. Army Corps of Engineers had removed guardrails from parking 

areas to make flood-related repairs to a river shoreline.  Id. at 1230.  The Corps 
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subsequently decided to replace the guardrails but did not install a guardrail or 

warning signs in the interim, during which time a fatal accident occurred.  Id. at 1229-

30.  This Court held that “the Corps’ decision” “to remove the guardrails and not 

post warning signs” was a discretionary function.  Id. at 1231.  Although applicable 

standards required that “[p]recipitous drop offs should be made safe by the provision 

of appropriate railing,” the Court concluded that there was no “specific, mandatory 

duty upon the Corps to install or maintain (or to not remove) guardrails, to provide 

warnings, or to restrict parking.”  Id. (quotation marks omitted).  “The decision to 

replace the guardrails was made in the context of the operation of a much larger 

project—the Corps’ duty to maintain the associated recreation areas and facilities—

and the Corps had authority to decide how to best effectuate those duties.”  Id.  In 

addition, the decision whether to issue warnings was susceptible to policy analysis 

under prior precedent.  Id. at 1232.  And the Court emphasized that “the Corps need 

not have made a conscious decision regarding policy factors, so long as the decision 

to remove the guardrails was susceptible to a balancing of public policy objectives,” 

which included a desire to “save money” or “expedite the project.”  Id at 1233 

(quotation marks omitted).  Here, too, decisions about warning signs were 

discretionary, susceptible to policy concerns, and formed part of a larger project. 

Demery, 357 F.3d 830, is likewise illustrative.  There, BIA had decided to aerate 

a lake for environmental purposes, a process that prevented the lake from freezing 

and led the decedent in that case to drown after driving a snowmobile into the open 
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water.  Id. at 832.  The plaintiff argued that “once the BIA aerated the lake, it had a 

duty properly and adequately to warn the public of the danger that the open water 

created.”  Id. at 833.  This Court rejected that argument as barred by established law.  

Id. at 834.  The Court explained that “[t]he BIA’s first decision (whether to warn or 

not) is susceptible to a policy analysis that weighs the benefits of warning (e.g., 

increased safety) with its costs (e.g., the cost of erecting warnings),” and its “second 

decision (the manner and method used to warn) [was] also susceptible to policy 

analysis.”  Id.  Accordingly, “BIA’s decisions to aerate [the] Lake and to erect what 

may have been inadequate warnings when there was no BIA directive requiring 

warnings are protected by the discretionary-function exception to the FTCA.”  Id.  

Decisions regarding warning signs in this case entailed the same kinds of policy 

considerations.   

Other cases have applied the same principles.  See, e.g., Layton v. United States, 

984 F.2d 1496, 1504 (8th Cir. 1993) (“[T]he decision as to whether or not to issue 

warnings is susceptible to policy analysis, since it involves balancing safety against 

cost: the more effort the Forest Service expended to discover dangers and to warn 

contractors of them, the greater the safety benefit but also the greater the cost to the 

government.”); Bacon v. United States, 810 F.2d 827, 830 (8th Cir. 1987) (decision 

whether to warn of dioxin contamination was discretionary function).  And numerous 

cases in other circuits recognize that cost and resource allocation concerns in deciding 

whether to warn are policy judgments that come within the discretionary function 
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exception.  See, e.g., Ball v. United States, 967 F.3d 1072, 1080-81 & n.3 (10th Cir. 2020); 

Gonzalez v. United States, 851 F.3d 538, 550-51 & n. 64 (5th Cir. 2017); Childers v. United 

States, 40 F.3d 973, 976 (9th Cir. 1994), as amended (Jan. 17, 1995); see also Rosebush, 119 

F.3d at 443 (“[T]he decision whether to warn of potential danger is a protected 

discretionary function.”). 

C. On appeal, plaintiffs no longer press their claims based on decisions 

regarding maintenance, inspection, or whether to replace the culvert and focus solely 

on their claim that the Tribe should have warned about possible dangers.   

As to the first step of the discretionary function exception, plaintiffs do not 

dispute that the decision whether to install warning signs was discretionary.  Plaintiffs 

point to no statutory, regulatory, or contractual provision that “specifically prescribed 

a course of action” as to warning signs at the culvert.  C.R.S., 11 F.3d at 799.  Plaintiff 

appears to argue that state tort law creates a duty to warn.  See Br. 14-15.  But 

“whether reasonable care required [an] action goes to the merits of [the] negligence 

claim, not to the question of whether [agency] officials had discretion in [making the 

challenged decision.”  Chadd v. United States, 794 F.3d 1104, 1111 (9th Cir. 2015).  “For 

purposes of the exception, discretion can be removed only by a Federal statute[,] … 

regulation, or … policy,” not state tort law.  Carroll v. United States, 661 F.3d 87, 101 

(1st Cir. 2011).  Otherwise the discretionary function exception “would collapse” into 

the negligence inquiry.  Id.; e.g., Layton, 984 F.2d at 1502 (“Whether these employees 

were negligent in making any of these decisions is irrelevant.”). 
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On the second step of the discretionary function exception, plaintiffs’ principal 

argument is that the Court should not “extend[]” binding precedent “beyond their 

own facts.”  Br. 11.  But as explained, application of the discretionary function 

exception to this case does turn on a single case or particular facts, but is based the 

analytical framework established by the Supreme Court and this Court, including in 

particular the precedents establishing that decisions addressing infrastructure safety 

fall within the scope of the discretionary function exceptions, and that decisions as to 

whether and when to issue warnings are likewise susceptible to policy analysis when 

those decisions require balancing potential dangers, potential benefits of warnings, 

and costs. 

Plaintiffs nevertheless urge that this case differs from prior decisions, declaring, 

for example, that “there is an obvious difference between the gravel road that has 

openly begun to exhibit ‘washboard’ conditions in Walters and the hidden danger of a 

culvert known to be in a failing state.”  Br. 20.  These contentions conflate the scope 

of the discretionary function exception with the distinct question of negligence.  The 

discretionary function exception by its terms applies “whether or not the discretion 

involved be abused.”  28 U.S.C. § 2680(a).  And all failure-to-warn claims are 

premised on contentions that the danger was not obvious.  Accordingly, longstanding 

precedent applying the discretionary function exception to failure-to-warn claims does 

not turn on the extent to which the danger had been obvious.   
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 Plaintiffs similarly fail to advance their argument by declaring that the cost of 

warning signs would be “de minimis,” that the Tribe and BIA did “nothing” after 

knowing of risks, and that the decision to install warning signs was not a 

“maintenance” decision but an obvious precaution to take.  Br. 7-8, 19, 25 (emphasis 

omitted).  Assertions of abuse of discretion or negligence are irrelevant to the 

question whether the discretionary function exception applies.  See, e.g., Walters, 474 

F.3d at 1140; Chadd, 794 F.3d at 1111; see also C.R.S., 11 F.3d at 797 (“[T]here is no 

bright line rule removing ‘professional’ or ‘technical’ judgments, whatever these may 

be, from the scope of the exception.  The inquiry does not depend on labels, but 

rather centers on whether government conduct satisfies the Supreme Court’s two-

pronged test.”).  And as this Court has explained, the argument “that the discretionary 

function exception is inapplicable because [a] strong policy interest … demands that a 

warning be given” only “exposes the fact that the decision to warn is, at its core, a 

policy decision.”  Hinsley, 516 F.3d at 673; see also Ball, 967 F.3d at 1082 (rejecting 

argument that the “accident site posed a unique ‘specific hazard’” as irrelevant to the 

discretionary function analysis). 

Plaintiffs similarly depart from precedent in suggesting that resource allocation 

considerations do not properly form part of the discretionary function analysis.  See 

Br. 24-25.  The Supreme Court has noted that “practical considerations” like “staffing 

and funding” are sufficient to make safety decisions susceptible to policy analysis, 

even when the decisions involve “technical or professional” considerations.  Buckler, 
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919 F.3d at 1051 (first quoting Varig Airlines, 467 U.S. at 820 and then quoting Herden, 

726 F.3d at 1048).  This Court has repeatedly held the same.  See, e.g., Walters, 474 F.3d 

at 1139-40 (“[C]onsidering the cost of greater safety is a discretionary function.” 

(quoting National Union Fire Ins., 115 F.3d at 1422)); Buckler, 919 F.3d at 1052 

(explaining that this Court’s precedent demonstrates “unequivocally that the concept 

of policy considerations is broadly inclusive and sweeps into its folds many seemingly 

narrow decisions”); Ball, 967 F.3d at 1080 n.3 (rejecting similar argument); Elder v. 

United States, 312 F.3d 1172, 1181 (10th Cir. 2002) (“For one thing, park officials must 

weigh the cost of safety measures against the additional safety that will be achieved” 

“[e]ven” as to “inexpensive signs.”); Chadd, 794 F.3d at 1112 (The discretionary 

function exception applies “where there is even one policy reason why officials may 

decide not to take a particular course of action to address a safety concern.”). 

In any event, contrary to plaintiffs’ suggestion, this is not a case involving a 

“generic” availability-of-funding clause without any real-world constraints requiring 

policy analysis.  See Br. 24-25.  As discussed, the record makes plain that the Tribe was 

required to prioritize limited funding in deciding how to maintain 200 miles of roads 

and had discretion in deciding what to do while its plan to replace the culvert was 

pending—including assessing safety issues and the costs and benefits of warning 

signs.   

Plaintiffs’ misplaced reliance on the concurrence in Walters underscores that 

well-settled law requires application of the discretionary function exception in this 
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case.  See Br. 18 (citing Walters, 474 F.3d at 1140-41 (Colloton, J., concurring in the 

judgment)).  That concurrence did not disagree with the longstanding principles 

discussed above but expressed doubt as to whether the discretionary function 

exception applied when a regulation specifically required the agency to keep a road in 

a certain condition subject only to the availability of funds.  See Walters, 474 F.3d at 

1139; id. at 1140-41 (Colloton J., concurring in the judgment).  A similarly specific 

mandate to post a warning sign is absent here, and the concurrence acknowledged 

that the discretionary function exception applies where, as here, applicable authorities 

required the government “‘to consider the relation of the ultimate cost of [the] work 

to other factors in deciding whether to do the work.’” Id. at 1140-41 (Colloton, J., 

concurring in the judgment) (alteration in original) (quoting National Union Fire Ins., 

115 F.3d at 1422).  The discretionary function exception applies here under both the 

majority and concurring opinions in Walters. 

Plaintiffs’ reliance on Cope v. Scott, 45 F.3d 445, 452 (D.C. Cir. 1995), is likewise 

misplaced.  Br. 26-27.  In Cope, the relevant agency had already decided to place 

warning signs about the danger at issue and the court held that the agency had not 

“articulate[d] how the placement of additional or different signs” would be susceptible 

to policy concerns.  Cope, 45 F.3d at 452.  That reasoning is inapplicable here.  Indeed, 

as to a different claim the Cope court recognized that the discretionary function 

protects decisions like those at issue here, which require “balancing” “the allocation of 

funds among significant project demands, the safety of drivers and … the risk of 
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safety hazards.”  Id. at 452.  In any event, this Court declined to follow Cope in Metter, 

785 F.3d at 1232 (“In Cope, the court found the Park Service had already made a 

specific policy decision … Our facts are different, and Cope is not binding.”); Shansky 

v. United States, 164 F.3d 688, 694 (1st Cir. 1999) (distinguishing Cope because “no 

directive bound the [decision-maker] to a pre-determined safety policy that contained 

established priorities”); Rich v. United States, 119 F.3d 447, 452 n.2 (6th Cir. 1997) 

(distinguishing Cope because it did not apply to “the decision to post warning markers 

at all”); see also Demery, 357 F.3d at 830 (noting distinction between decisions to issue 

warnings at all and decisions about what kind of warning to issue).   

Plaintiffs also mistakenly cite a 1984 treatise for the proposition that failure to 

warn categorically falls outside the discretionary function exception.  See Br. 16-17 

(quoting W. Page Keeton, et al., Prosser and Keeton on the Law of Torts § 131, at 1040 (5th 

ed. 1984)).  That treatise based its discussion on dated out-of-circuit cases and a 

distinction between planning and operations that the Supreme Court subsequently 

rejected in Gaubert, 499 U.S. at 326.  Plaintiffs’ reliance, Br. 27-28, on Parrish v. United 

States, 157 F. Supp. 3d 434 (E.D.N.C. 2016), is similarly mistaken.  Relying on Cope, 

Parrish concluded that a decision to warn was not protected by the discretionary 

function exception based on the court’s view that “economic considerations” bore 

“an attenuated connection” to the Postal Service’s relevant policy goals.  See Parrish, 

157 F. Supp. 3d at 443.  Here, the relevant law and contracts make clear that resource 

allocation and prioritization in light of the Tribe’s needs are central to both BIA and 
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the Tribe’s purposes under the Road Maintenance Program and Tribal Transportation 

Program.   

Plaintiffs’ other arguments misapprehend established law.  Plaintiffs’ insistence 

that “no evidence” shows that the decision here was based on policy considerations, 

Br. 24-25, ignores that the question is whether the decision is susceptible to policy 

analysis, in which case the discretionary function exception applies whether or not the 

officials “engaged in conscious policy-balancing.”  Herden, 726 F.3d at 1047 (quoting 

C.R.S., 11 F.3d at 801); Hinsley, 516 F.3d at 673 n.7 (“In cases alleging negligent failure 

to warn it is also irrelevant whether the alleged failure to warn was a matter of 

‘deliberate choice,’ or a mere oversight.” (quotation marks and alteration omitted)).  

Plaintiffs also ignore that the where the decision is discretionary, the Court presumes 

that it was based on policy.  See Demery, 357 F.3d at 833.  And contrary to plaintiffs’ 

assertion, Br. 24-25, plaintiffs bear the burden to prove jurisdiction, not the 

government.  See Herden, 726 F.3d at 1046 (plaintiffs bear the burden to prove 

jurisdiction); 28 U.S.C. §§ 1346, 2680(a) (jurisdiction exists only for cases outside the 

discretionary function exception); Gaubert, 499 U.S. at 324-25 (“For a complaint to 

survive a motion to dismiss, it must allege facts which would support a finding that 

the challenged actions are not the kind of conduct that can be said to be grounded in 

the policy.”); Hart v. United States, 630 F.3d 1085, 1089 n.3 (8th Cir. 2011) (noting that 

this Court has not formally addressed an argument that the federal government 

should bear the burden of proving the discretionary function exception’s application, 
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but that this Court’s precedent weighs in favor of placing the burden on the plaintiff, 

as with all jurisdictional issues).   

Finally, plaintiffs rely on the district court’s concern that the discretionary 

function exception “shields … negligence, carelessness, or poor judgment.”  Pls. Add. 

25.  The district court recognized that any such concern would be for “Congress … to 

address” through “legislative change.”  Pls. Add. 26.  As this Court has explained, 

“[a]pplication of the exception is often troubling,” but the exception represents 

Congress’s decision to limit its waiver of sovereign immunity in the FTCA.  Walters, 

474 F.3d at 1140 (quoting National Union Fire Ins., 115 F.3d at 1422); Hinsley, 516 F.3d 

at 674 (same).  Failure to apply the exception “would be to engage in” improper 

“judicial second-guessing” of discretionary decisions.  Pls. Add. 25.   
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CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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