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I.  
 

DEFENDANT’S OBJECTIONS TO PLAINTIFF’S STATEMENT OF 
UNCONTROVERTED MATERIAL FACT 

 
1. Plaintiff’s statement of facts, paragraphs 1 – 9, are admitted for the purpose of 

summary judgment. 

10. Defendant objects to paragraph 10 because Plaintiff’s Declaration does not 

establish that Plaintiff uses the term “American Indian” to advertise her art. Plaintiff was asked 

extensively about this issue at her deposition, where she testified that she currently describes and 

markets herself as an artist using the same terminology as she uses on her business card, which 

says: “Native American,” “Patawomeck,” “Potawatomi,” and “Cherokee Descent.” See Pl. Depo. 

13:3-16.1 Plaintiff testified that her primary mode of marketing is her business card and her 

website, and she sometimes uses table signs at shows she attends. Id. at 14:11-18. Plaintiff’s 

website does not use the term “American Indian” but it does use the term “Native American.” Id. 

at 14:19-15:3; 29:20–30:10. Plaintiff testified that she personally believes there is no difference 

between these terms. Id. at 13:12 – 14:10; 30:11-17. However, Plaintiff’s opinion that these terms 

are synonymous does not justify Plaintiff’s attempt to change her prior sworn testimony by 

attaching an affidavit that says, “I market my art as American-Indian made.”  

11. Defendant objects to paragraph 11 of Plaintiff’s statement of facts because it 

misstates the cited record evidence in order to inappropriately suggest that (1) Plaintiff has had 

multiple Missouri sales, (2) that the sales took place while Plaintiff was present within the state of 

Missouri, and (3) that she marketed this art as American-Indian made. None of these are true. 

Plaintiff was asked extensively about this issue at her deposition, where she testified that she has 

                                                            
1 A copy of Plaintiff’s Deposition is attached hereto as Exhibit A.  
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never been present in the State of Missouri to advertise her art. Id. at 11:10-13. Plaintiff was only 

able to identify one Missouri-based customer who bought “a couple pair of earrings[.]” Id. at 

10:13-19. When asked how she marketed her art to this Missouri customer, Plaintiff said, “It was 

through a tribal member of the Patawomeck. It’s his brother and sister-in-law. He showed them 

pictures of my art, and they asked to purchase some. That’s how that transpired.”  Id. at 11:20-25. 

The customer was also Patawomeck. Id. at 11:1-2. Defendant therefore, objects to Plaintiff’s 

statement of fact that she “sold her art to individuals in Missouri,” and “she marketed this art as 

American Indian-made.” Accordingly, Plaintiff’s testimony establishes only that a Missouri 

resident purchased Plaintiff’s earrings after someone, other than Plaintiff, showed her pictures of 

Plaintiff’s art.  

12. Defendant objects to Plaintiff’s paragraph 12 because it states a legal conclusion. 

Specifically, paragraph 12 interprets the meaning § 407.315, RSMo (2018), but cites no legal 

authority to support Plaintiff’s statutory interpretation. As a legal conclusion, Plaintiff’s statutory 

interpretation does not belong among Plaintiff’s statement of uncontroverted material facts.  

13. Plaintiff’s paragraph 13 is admitted for the purpose of summary judgment.  

14. Defendant objects to paragraphs 14-17 as stating legal conclusions with no valid 

record citation.  

18. Defendant objects to Plaintiff’s paragraph 18 as both immaterial and unsupported 

by any record citation. 

19. Plaintiff’s paragraph 19 is admitted for the purpose of summary judgment.  

20. Defendant objects to paragraph 20 as both misleading and immaterial. This 

statement is immaterial because there is no legal authority suggesting that the legislature may only 

justify enacting a law if the conduct it prohibits has been prosecuted in the past. Furthermore, 
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paragraph 20 is misleading. The cited admission of Defendant only refers to prosecutions in which 

the Defendant (the Missouri Attorney General’s Office) was involved and has knowledge about. 

Def.’s Resp. to Pltf.’s Req. for Admissions Nos. 11-12, 15. Defendant’s Answer to Plaintiff’s 

Request for Production No. 152 establishes that Defendant is not the sole entity responsible for 

enforcing violations of § 407.020, RSMo. According to § 407.020.4, “it is the duty of each 

prosecuting attorney and circuit attorney in their respective jurisdictions to commence any criminal 

actions under [§407.020], and the attorney general shall have concurrent original jurisdiction to 

commence such criminal actions throughout the state where such violations have occurred.” 

Plaintiff did not send any third party discovery to any of the 115 Missouri prosecuting attorneys 

in order to discovery this information. Id. Thus, even if proof of prosecution was necessary to 

justify the legislature’s decision to enact § 407.315, the absence of prosecution by the Defendant 

does not establish this point. Accordingly, Defendant objected to the materiality of Plaintiff’s 

paragraph 22.  

21. Plaintiff’s paragraph 21 is admitted for the purpose of summary judgment.  

22. Defendant objects to Plaintiff’s paragraph 22 as misleading for the same reasons 

asserted in its objection to paragraph No. 20, however the stated fact is immaterial.  

II.  

ARGUMENT 

Summary judgment is appropriate when “there is no genuine issue as to any material fact 

and the movant is entitled to judgment as a matter of law.” Farver v. McCarthy, 931 F.3d 808, 811 

(8th Cir. 2019) (quoting Fed. R. Civ. P. 56(a)). There is a genuine issue of material fact if there is 

                                                            
2 A copy of Defendants’ Reponses to Plaintiff’s Second Request For Production of Documents is 
attached hereto as Exhibit B. 
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enough evidence “that a reasonable jury could return a verdict for the nonmoving party.” Farver, 

931 F.3d at 811.  

In this case Plaintiff challenges the constitutionality of a validly enacted Missouri statute, 

§ 407.315, RSMo (2018), both facially and as-applied to Plaintiff. “A facial challenge to a 

legislative Act is, of course, the most difficult challenge to mount successfully, since the challenger 

must establish that no set of circumstances exists under which the Act would be valid.” 1-800-411-

Pain Referral Service, LLC v. Otto, 744 F.3d 1045, 1061 (8th Cir. 2014) (quoting United States v. 

Salerno, 481 U.S. 739, 745 (1987).  

Plaintiff is not entitled to judgment as a matter of law on Plaintiff’s claim, either facially 

or as-applied. First, Plaintiff’s motion fails because her claim is based on an improper 

interpretation of the statutory language in § 407.315. Second, Plaintiff’s motion fails because her 

claim is not justiciable because she lacks standing to bring this claim. Third, even if Plaintiff had 

standing, her claim would ultimately fail because § 407.315 does not violate the First Amendment.  

A. Plaintiff’s Claim is Based on An Improper Interpretation of the Statutory 
Language in § 407.315.  
 

Plaintiff’s challenge to § 407.315, RSMo rests entirely on her personal interpretation of the 

statutory language. First, she assumes that the statute violates the First Amendment as an 

impermissible content-based speech restriction that “only applies when individuals describe their 

art as American-Indian made.” Pl. Br. at 9. Second, she argues that the statute violates the First 

Amendment because it impermissibly “restricts who can represent their art as being ‘American 

Indian-made.’” Id. at p. 10. Plaintiff’s First Amendment claim has no foundation because:  (1) the 

plain language of § 407.315 does not support her interpretation of the statutory language, and (2) 

even if the statutory language is ambiguous, only Defendant’s interpretation of § 307.315 comports 

the rules of statutory construction and successfully avoids an apparent First Amendment issue. 
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i. By its plain text, § 407.315 prohibits only false or misleading representations.  
 

“Under Missouri law, ‘[t]he seminal rule of statutory construction is to ascertain the intent 

of the legislature from the language used and to consider the words used in their plain and ordinary 

meaning.’ Missouri Bev. Co., Inv. v. Shelton Bros., Inc., 669 F.3d 873, 877 (8th Cir. 2012) (quoting 

St. Louis Cnty. v. Prestige Travel, Inc., 344 S.W.3d 708, 713–14 (Mo. banc 2011)). “When a 

statute’s language is clear, Missouri courts give effect to its plain meaning and ‘refrain from 

applying the rules of construction unless there is some ambiguity.’” Id. (quoting Prestige Travel, 

Inc., 344 S.W. 3d at 714). But, when there is ambiguity and “statutory interpretation is necessary, 

statutory language is considered in context and in comparison with other sections to determine its 

meaning.” Id. (quoting Prestige Travel, Inc., 344 S.W.3d at 714).  

The plain language of § 407.315 does not support Plaintiff’s interpretation. Section 407. 

315.2 provides that “no merchant shall distribute, trade, sell, or offer for sale or trade within this 

state any article represented as being made by American Indians unless the article is an authentic 

American Indian art or craft.” Id. at § 407.315.2. The statute itself defines several of the terms that 

are used numerous times throughout the section:  

As used in this section, the following terms mean: 
(1) “American Indian”, a person who is a citizen or enrolled member of an 
American Indian tribe; 
(2) “American Indian tribe”, any Indian tribe federally recognized by the Bureau 
of Indian Affairs of the United States Department of the Interior; 
(3) “Authentic American Indian art or craft”, any article of American Indian 
style, make, origin, or design that was made wholly or in part by American Indian 
labor and workmanship including, but not limited to, any Kachina doll, rosette, 
necklace, choker, barrette, hair tie, medallion, pin, pendant, bolo tie, belt, belt 
buckle, cuff links, tie clasp, tie bar, ring, earring, purse, blanket, shawl, moccasin, 
drum, or pottery or any visual or performing arts or literature; 
(4) “Imitation American Indian art or craft”, any basic article purporting to be 
of American Indian style, make, origin, or design that was not made by American 
Indian labor and workmanship; 
(5) “Merchant”, any person engaged in the sale to the public of imitation American 
Indian art or craft or authentic American Indian art or craft. 
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§ 407.315.1, RSMo (2018). Applying the definitions provided for “merchant,” “American Indian,” 

and “authentic American Indian art or craft” to the language in § 407.315.2, the meaning of this 

section is clear:  No person  engaged in the sale to the public of either “imitation” or “authentic” 

American Indian art or craft (merchant), may distribute, trade, sell or offer for sale or trade within 

Missouri, any article represented as being made by persons who are citizens or enrolled members 

of a federally recognized Indian tribe (American Indians), unless the article is made wholly or in 

part by labor and workmanship of a citizen or enrolled member of a federally recognized tribe 

(“authentic American Indian art or craft”). The statute’s forbidden practice is selling and marketing 

articles which are represented “as being made by” members or citizens of a federally recognized 

tribes unless the article is “made wholly or in part by American Indian labor[.]” See §§ 

407.315.1(2)-(3); 407.315.2. Thus, the statute’s prohibition focuses solely on preventing 

misleading advertising that describes the article’s maker as a member of a federally recognized 

tribe.3 

Plaintiff’s interpretation of the statute inconsistently applies these cut-and-dry statutory 

definitions. Plaintiff herself testified that the colloquial term “American Indian” is synonymous 

with “Native American,” which is why she believes the statute prevents her from using either term 

                                                            
3 Similarly, § 407.315.3 provides a criminal penalty for “[a]ny merchant who knowingly and 
willfully tags or labels any article as being an American Indian art or craft when it does not meet 
the specifications of this section[.]” Id.  The “specifications of this section” are those previously 
established by §406.315.2—the statute’s prohibition against merchants’ representing an article to 
be “made by a citizen or enrolled member of a federally recognized Indian tribe” when it is not 
“made wholly or in party by labor and workmanship of a citizen or enrolled member of a federally 
recognized tribe.”   
 
Section 407.315.2 also provides that “all such articles purporting to be of silver shall be made of 
coin or sterling silver.” 
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to describe her art. Pl. Depo. p. 13:22–14:10. Thus, Plaintiff’s interpretation of § 407.315.2 

substitutes the colloquial definition for “American Indian” the first time the term appears, reverting 

back to the statutory definition of “authentic American Indian art or craft” later in the sentence. 

But the statutory definition of “American Indian” must remain consistent throughout the entire 

provision.  

This means that § 407.315 is not, as Plaintiff assumes, an impermissible content-based 

speech restriction that “only applies when individuals describe their art as American-Indian made.” 

Pl. Br. at 9. The statute does not prohibit merchants from using any specific word, like “American 

Indian” (or “Native American” in Plaintiff’s case) to describe an article. In § 407.315 “American 

Indian” is a defined term-of-art, which is applies only when “used in this section.” See § 407.315.1. 

Plaintiff is also incorrect that § 407.315 is an impermissible “speaker based” restriction on 

commercial speech. The statute expressly defines “merchants” as any person who publically sells 

either “imitation” or “authentic” American Indian art or craft. See § 407.315.1(5). The statute’s 

prohibitions in § 407.315.2-.3 extend to all “merchants” (including those who sell “authentic” 

American Indian arts and crafts). In other words, a member of the federally recognized “Cherokee 

Nation” Indian tribe may not label or sell any “imitation American Indian art or craft” as if it was 

made by a citizen or member of the Cherokee Indian tribe, unless the product is actually made by 

a member of a federally recognized tribe.  

As Plaintiff admitted in her deposition, consumers of Native American arts and crafts make 

purchasing decisions for a variety of reasons. Pl. Dep. 21:20-22:9. Sometimes the decision is based 

on the tribal heritage of the individual who created the art or craft. Id. This is especially true in our 

“melting pot” nation where citizens’ have diverse genealogies stemming from a variety of different 

ethnic groups. If a Missouri consumer is looking to purchase authentic Cherokee Indian jewelry, 
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they are protected from merchants falsely use the name of well-known federally recognized Indian 

tribes, such as the Cherokee Nation, 4 to market and sell their products. Conversely, if the same 

Missouri consumer merely wants to purchase American-Indian style jewelry without regard to its 

origin—he or she will have a variety of price-friendly options, because the statue does not prohibit 

the sale of “imitation” American Indian style art or craft.  

ii. The canon of constitutional compels Defendant’s interpretation.  

Finally, even were there was doubt about the meaning or effect of § 407.315, a different 

rule of construction—the canon of constitutional avoidance—precludes interpreting the statute to 

pose a First Amendment problem. Under both federal and state law, if a law is subject to 

“competing plausible interpretations,” McFadden v. United States, 135 S. Ct. 2298, 2307 (2015), 

the statute must be construed “so as to avoid not only the conclusion that it is unconstitutional 

but also grave doubts upon that score,” Almendarez-Torres v. United States, 523 U.S. 224, 

237−328 (1998) (quotation omitted).  

Under Missouri law, where “one interpretation of a statute results in the statute being 

constitutional while another interpretation would cause it to be unconstitutional, the constitutional 

interpretation is presumed to have been intended.” Blaske v. Smith & Entzeroth, Inc., 821 S.W.2d 

822, 838–39 (Mo. 1991) (en banc). For this reason, “ambiguous statutes that are susceptible to 

more than one construction should be construed in a manner consistent with the constitution.” M 

& P Enterprises, Inc. v. Transamerica Fin. Servs., 944 S.W.2d 154, 159 (Mo. 1997), as modified 

on denial of reh’g (May 27, 1997). State statutes thus “cannot be held unconstitutional if they are 

susceptible to any reasonable construction supporting their constitutionality” State v. Burnau, 642 

                                                            
4 The entire list of 574 federally recognized tribal entities can be found here: 
https://www.federalregister.gov/documents/2020/01/30/2020-01707/indian-entities-recognized-by-and-eligible-to-
receive-services-from-the-united-states-bureau-of.  
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S.W.2d 621, 623 (Mo. 1982) (emphasis added). In short, if there is any doubt about the statute’s 

meaning, this Court should accept the interpretation that avoids constitutional concerns. Martin v. 

Schmalz, 713 S.W.2d 22, 25 (Mo. App. E.D. 1986) (quoting Lincoln Credit Co. v. Peach, 636 

S.W.2d 31, 35 (Mo. 1982)).  

The Supreme Court has unanimously applied the canon of constitutional avoidance in First 

Amendment cases. See, e.g., Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Const. Trades 

Council, 485 U.S. 568, 575, 588 (1988).5 Courts have recognized that this canon “is not a negation 

of, or an end-run around, overbreadth doctrine,” because the First Amendment overbreadth 

doctrine does not apply when a statute is susceptible of multiple interpretations, one of which 

avoids a constitutional infirmity. Griffin v. Bryant, 30 F. Supp. 3d 1139, 1190–91 (D.N.M. 2014). 

See also Sisney v. Kaemingk, 886 F.3d 692, 698 (8th Cir. 2018) (cautioning that it is “not generally 

desirable to proceed to an overbreadth issue unnecessarily—that is, before it is determined that the 

statute would be valid as applied.”). 

 

 
 
                                                            
5 See also, e.g., N.L.R.B. v. Catholic Bishop of Chicago, 440 U.S. 490, 499–507(1979); Int’l Ass’n 
of Machinists v. Street, 367 U.S. 740, 749–50 (1961). That has long been the precedent of this 
court. Milavetz, Gallop & Milavetz, P.A. v. United States, 541 F.3d 785, 791 (8th Cir. 2008), aff’d 
on these grounds, 559 U.S. 229 (2010). And the other federal courts of appeals hold the same. E.g., 
Veilleux v. Nat’l Broad. Co., 206 F.3d 92, 122 (1st Cir. 2000); United States v. Caronia, 703 F.3d 
149, 160 (2d Cir. 2012); Brown v. City of Pittsburgh, 586 F.3d 263, 287 (3d Cir. 2009); Radiance 
Found., Inc. v. N.A.A.C.P., 786 F.3d 316, 322 (4th Cir. 2015); Brown & Root, Inc. v. Louisiana 
State AFL-CIO, 10 F.3d 316, 327 (5th Cir. 1994); H.D.V.-Greektown, LLC v. City of Detroit, 568 
F.3d 609, 624 (6th Cir. 2009); 520 S. Michigan Ave. Assocs., Ltd. v. Unite Here Local 1, 760 F.3d 
708, 726 (7th Cir. 2014); Overstreet v. United Bhd. of Carpenters & Joiners of Am., Local Union 
No. 1506, 409 F.3d 1199, 1209 (9th Cir. 2005); U.S. W., Inc. v. F.C.C., 182 F.3d 1224, 1231 (10th 
Cir. 1999); Pine v. City of W. Palm Beach, FL, 762 F.3d 1262, 1271 (11th Cir. 2014); Weaver v. 
U.S. Info. Agency, 87 F.3d 1429, 1439 (D.C. Cir. 1996); SKF USA, Inc. v. U.S. Customs & Border 
Prot., 556 F.3d 1337, 1350 (Fed. Cir. 2009). 
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B. Plaintiff Lacks Standing To Assert Her Claim.  
 

Even assuming Plaintiff’s statutory definition is correct, Plaintiff has not carried her burden 

to establish her standing to bring this lawsuit. “The party invoking federal jurisdiction bears the 

burden of establishing” that it meets the Article III standing requirements. Lujan v. Defs. of 

Wildlife, 504 U.S. 555, 561 (1992). To have Article III standing, a plaintiff must allege and prove 

“(1) an injury in fact; (2) a causal connection between the injury and the law; and (3) that a 

favorable decision will “likely” redress the injury. Rodgers v. Bryant, 942 F.3d 451, 454 (8th Cir. 

2019); Lujan, 504 U.S. at 560–61.  

The purpose of the injury in fact requirement is “to distinguish a person with a direct stake 

in the outcome of a litigation—even though small—from a person with a mere interest in the 

problem.” Nat'l Wildlife Fed'n v. Agric. Stabilization & Conservation Serv., 901 F.2d 673, 677 

(8th Cir. 1990) (quoting United States v. Students Challenging Regulatory Agency Procedures 

(SCRAP), 412 U.S. 669, 689 n.14 (1973)). “To establish injury in fact, a plaintiff must show that 

he or she suffered an invasion of a legally protected interest that is concrete and particularized and 

actual or imminent, not conjectural or hypothetical.” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 

(2016) (internal quotation marks and citation omitted). “Allegations of possible future injury do 

not satisfy the [‘actual or imminent’] requirement[ ] of Art. III.” Fontenot v. Hunter, 378 F. Supp. 

3d 1075, 1087 (W.D. Okla. 2019), quoting Whitmore v. Arkansas, 495 U.S. 149, 158 (1990). 

In the First Amendment context, a plaintiff can establish injuries to satisfy Article III’s 

standing requirement in one of two ways. Missourians for Fiscal Accountability v. Klahr, 830 F.3d 

789, 794 (8th Cir. 2016). First, plaintiff can allege “an intention to engage in a course of conduct 

arguably affected with a constitutional interest, but proscribed by a statute, and there exists a 

credible threat of prosecution.” Id., citing Babbitt v. Farm Workers, 442 U.S. 289, 298 (1979). 
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Second, a plaintiff can allege he or she self-censored. Id. Ms. Fontenot has not established either 

type of injury. 

First, assuming that Ms. Fontenot does have a constitutionally-protected right to market 

her products as made by a member of a federally-recognized American Indian tribe—she has not 

offered evidence that she intends to engage in a course of conduct prohibited by § 407.315. In her 

deposition, Plaintiff testified that the only reason she brought the lawsuit was because “the State 

of Missouri, while we were challenging the Oklahoma law, passed a bill that was similar. So we 

decided to challenge the Missouri law, as well.” Pl. Dep. 9:7-10. When asked about her history of 

marketing and sales to Missourians, Plaintiff responded that “there are no shows in Missouri, so I 

wasn’t present in Missouri.” Pl. Dep. 10:16-17. Plaintiff admitted that she has never marketed her 

goods in Missouri. Pl. Dep. 11:13. She knows of no event in Missouri where she would want to 

sell her goods. Pl. Dep. 11:16. Aside from one Missouri customer who purchased her earrings in 

about July 2018 after someone, other than Plaintiff showed them pictures—Plaintiff did not 

identify any other Missouri customer who purchased her products and she does not track her 

customers. See Def’s Objection to Pl.’s Statement of Fact ¶ 11. Plaintiff has not changed anything 

on her website or business card or changed her attendance at events because of Missouri’s law. Pl. 

Dep. 26:3-12. In fact, of the two business cards Plaintiff produced in discovery, neither had used 

the term “American Indian.” The only change that came to Plaintiff’s business that she attributes 

to Missouri’s law is that she cannot “reach out to the [Missouri] customer who purchased my art, 

or if they reached out to me, I cannot, under this new law sell to them.” Pl. Dep., 25:19-21. But, 

nothing in § 407.315 prohibits Plaintiff from contacting her single Missouri customer or selling a 

product to them.  
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Even if Plaintiff’s statutory interpretation were correct, she still lacks standing. Plaintiff 

alleged in her Complaint that she is subject to fines and imprisonment if she continues to market 

and describe her art as American Indian-made,” but she has put forward no credible evidence of 

future prosecution. She testified that no prosecutor has approached her nor has any citizen sent her 

a demand or cease and desist letter to cease marketing her products in a certain way. Pl. Dep. 

12:10. Plaintiff’s theory of prosecution is purely “conjectural or hypothetical,” Spokeo, 136 S. Ct. 

at 1548. For any chill on speech to be justiciable as an injury in fact, it must be an objectively 

reasonable chill based on the actual sweep of the statute or actual likelihood of enforcement.  

Because Plaintiff has neither alleged nor come forward with evidence of past or imminent 

future conduct violating the statute, Plaintiff any possible enforcement is but vague speculation 

and far from qualifying as a credible threat of imminent enforcement. “A plaintiff who challenges 

a statute must demonstrate a realistic danger of sustaining a direct injury as a result of the statute’s 

operation or enforcement.” Babbitt, 442 U.S. at 297–98. In other words, “‘imaginary or speculative 

fears of prosecution are insufficient to confer standing.” Bryant v. Woodall, 363 F. Supp. 3d 611, 

614 (M.D.N.C. 2019). Plaintiff has shown no credible threat of enforcement of the law against her 

in any specific case or sale. And because Plaintiff has not marketed or advertised her art as being 

made by a member of a federally-recognized American Indian tribe, she does not come within the 

scope of the statute’s coverage, as discussed in Part III supra.  

And critically, Plaintiff has not introduced any evidence that she has ever used the term 

“American Indian” in her marketing and advertising whether before or after § 407.315 was 

enacted. Instead, she has used the term “Native American” and the name of her Virginia-state-

recognized tribe. While Plaintiff testified in her deposition that the terms American Indian and 

Native American are one in the same to her, Pl. Dep., 14:6, section 407.315 is a classic truth-in-
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advertising law that prevents the use of very specific false and misleading terms in advertising. 

Even under Plaintiff’s interpretation, there is simply no basis to interpret the law as prohibiting 

use of the term “Native American” in advertising. 

But Plaintiff “cannot manufacture standing merely by inflicting harm on themselves based 

on their fears of hypothetical future harm that is not certainly impending.” Clapper v. Amnesty 

Int’l USA, 568 U.S. 398, 416 (2013). Standing does not exist, and an injury is not fairly traceable 

to a law, when the alleged injury is “based on a fear of” the effect of the law or “a reasonable 

reaction to a risk of harm.” Id. Accepting such a self-inflicted injury as creating Article III standing 

would “improperly water[] down the fundamental requirements of Article III.” Id. “If the law were 

otherwise, an enterprising plaintiff would be able to secure a lower standard for Article III standing 

simply by making an expenditure based on a nonparanoid fear.” Id.; see also Susan B. Anthony 

List v. Driehaus, 573 U.S. 149, 162 (2014) (requiring a credible threat of enforcement). Simply 

alleging that Plaintiff’s intended speech is arguably covered and prevented by the statute ignores 

the context-dependent analysis required under Susan B. Anthony List, which considered the 

objective reasonableness of the fear of enforcement, including actual evidence of enforcement as 

well as whether the challengers fell under the actual sweep of the statute before concluding that 

there was a credible risk of enforcement in that case. 573 U.S. at 161–67. If the opposite were true, 

any fear of falling under a statute would be an Article III injury-in-fact, no matter how strained 

and incorrect the reading of the statute was, and no matter how divorced from any actual threat of 

an enforcement proceeding the fear was. And that cannot be the law.  

Additionally, Plaintiff cannot demonstrate standing under the self-censorship prong of 

standing. In her deposition, Plaintiff testified nothing changed about the way she has been 

advertising her art. Pl. Dep. 8:11-13 (“No. I still advertise with my card, or when I do a show if 
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they make a sign for your table, I exhibit that.”) Specifically, she testified that she markets her art 

in the same way, regardless of where she is located. Pl. Dep. 8:14-20. She has never physically 

advertised or sold her art in the state of Missouri Pl. Dep., 11:10-13. And she is not aware of any 

events, festivals, or art shows in Missouri where she would sell her art. Pl. Dep. 15:19-20. 

Plaintiff’s imagined self-censorship in the hypothetical event that she becomes aware of a Missouri 

festival or art show is insufficient to confer Article III standing. See 281 Care Committee v. 

Anderson, 638 F.3d 621 (8th Cir. 2011) (“[S]elf-censorship based on mere allegations of a 

“subjective” chill resulting from a statute is not enough to support standing  (citing Laird v. Tatum, 

408 U.S. 1, 13–14, (1972))); see also Babbitt, 442 U.S. at 298 (“[P]ersons having no fears of state 

prosecution except those that are imaginary or speculative, are not to be accepted as appropriate 

plaintiffs.”). 

C. Section 4017.315 does not violate the First Amendment of the United States 

Constitution. 

Because Plaintiff lack standing, it is not necessary for the Court to decide the merits of 

Plaintiff’s claim that § 407.315 violates her First Amendment speech rights. But, in the event this 

Court reaches the merits, Plaintiff’s claim fails because the statute prohibits only misleading 

commercial speech, which is allowed under the Central-Hudson test for regulations relating to 

commercial speech.  

Properly understood, Missouri’s statute comports with the First Amendment. Section 

407.315’s prohibition on false statements of fact and misleading commercial speech does not apply 

to the non-misleading speech that Plaintiff currently uses to market her art and photography. 

Section 407.315 only applies to “merchants,” and thus limits only commercial speech. See Cent. 

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York, 447 U.S. 557, 561 (1980) (defining 
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commercial speech as “expression related solely to the economic interests of the speaker and its 

audience”). Not all commercial speech receives First Amendment protection. See id. at 562-63 

(explaining that the Constitution “accords a lesser protection to commercial speech than to other 

constitutionally guaranteed expression.”).  

In commercial speech cases, before applying any level of scrutiny, the Court first “must 

determine whether the expression is protected by the First Amendment.” Cent. Hudson, 447 U.S. 

at 566. The Court proceeds to the other parts of the Central Hudson test—whether the government 

interest is substantial, whether the regulation directly advances it, and whether the regulation is no 

more extensive than necessary—only if the First Amendment protects the speech in the first place. 

Id. And the First Amendment does not protect false statements of fact, or inherently misleading 

speech. Id. In the words of Central Hudson, “[f]or commercial speech to come within [the First 

Amendment], it at least must concern lawful activity and not be misleading.” 447 U.S. at 566 

(emphasis added). If commercial speech is “misleading,” id., it is not protected by the First 

Amendment at all. 

Here, this threshold question of Central Hudson decides the issue because the statute 

regulates only false or inherently misleading commercial speech, and so the First Amendment does 

not apply at all to the targeted speech. The statute prohibits merchants from selling and marketing 

“any article represented as being made by American Indians unless the article is an authentic 

American Indian art or craft.” § 407.315.2. The statute’s forbidden practice is, therefore, selling 

and marketing articles which are “represented as being made by” members or citizens of a 

federally recognized tribes unless the article is “made wholly or in part by American Indian 

labor[.]” See § 407.314.1(2)-(3). Because the focus of the statute is the merchant’s representations 
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relating to the product’s maker, the statute leaves no doubt that it is banning only false or 

misleading advertising.  

Thus, the First Amendment allows Missouri to prohibit representing or labeling American-

Indian style art as being made by a member or citizen of a federally recognized Indian tribe, when 

article is not, in fact, made in whole or in part by a member or citizen of a federally recognized 

Indian tribe. After all, “there can be no constitutional objection to the suppression of commercial 

messages that do not accurately inform the public… The government may ban forms of 

communication more likely to deceive the public than to inform it.” Cent. Hudson, 447 U.S. at 563 

(citing Friedman v. Rogers, 440 U.S. 1, 13, 15–16 (1979); Ohralik v. Ohio State Bar Ass’n, 436 

U.S. 447, 464–465 (1978). Because § 407.315 regulates only false or inherently misleading 

commercial speech, the Central Hudson inquiry for the facial challenge ends at the threshold 

question and the law is constitutional. 447 U.S. at 566 (1980).  

CONCLUSION 

 For the foregoing reasons, this Court should deny Plaintiff’s Motion For Summary 

Judgment.  

RESPECTFULLY SUBMITTED, 

  /S/ ALYSSA M. MAYER     
Alyssa M. Mayer 
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