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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
GTEC INDUSTRIES, INC., 
a Georgia corporation, 
 
 Plaintiff, 
 
vs.        Civil Action No. 19-1030 (CJN)  
 
ISABEL GUZMAN, Administrator, 
U.S. Small Business Administration, 
 
 Defendant. 
______________________________________/ 
 

Plaintiff’s Memorandum of Law In Opposition to 
SBA’s Motion for Summary Judgment 

 
 Plaintiff GTEC Industries, Inc., a Georgia corporation (“GTEC”), responds in opposition 

to the Motion for Summary Judgment and supporting Memorandum of Law that Defendant 

Small Business Administration (“SBA”) filed on February 15, 2022 (the “Motion” or 

“Memorandum”) (Docs. 33 & 33-1, respectively).1  

 
1 In the discussion that follows, GTEC will for convenience refer to terms and concepts 

that the company introduced or defined in its Memorandum of Law filed in support of the 
company’s pending cross Motion for Summary Judgment. See Docs. 34 & 34-1. Thus, “Program 
Regulations” refers to the regulations set forth at 13 C.F.R. §§124.1 et seq. (and in effect at 
relevant times) by and under which SBA considered GTEC’s application for admission to the 
“Program,” or the 8(a) Business Development Program that Congress in the “Act,” namely the 
Small Business Act, 15 U.S.C. §631 et seq., directed SBA to administer. GTEC’s “Application” 
in turn consisted of all the information that the company submitted to SBA in support of its 
request for Program admission. Generally, the Application is made up of those materials that 
GTEC submitted beginning in 2017 that caused SBA to declare that the company’s application 
was “complete.” Those initial submissions were then supplemented by the additional information 
and materials that GTEC submitted on reconsideration of SBA’s “Initial Denial,” or the one the 
agency issued on May 14, 2018 (R. 512-16), culminating in the “Second Denial,” or the written 
decision SBA reached on November 26, 2018 (R. 979-81). GTEC contends that should have 
been SBA’s last ruling on the company’s Application. In what GTEC has defined as SBA’s third 
and “Final Denial,” or the decision that an agency Administrative Law Judge later issued on 
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Summary of the Argument 

 The Court should deny the Motion for the several reasons that follow. But summarizing 

them here briefly, SBA’s Motion papers first presumptuously assume that the agency, in issuing 

its Final Denial in 2021 now under review, had the necessary authority to re-open and reconsider 

GTEC’s Program Application. SBA in its prior, Second Denial issued in 2018 had already 

denied the Application on differing grounds and had thereby rendered what constituted final 

agency action under the APA. However, nothing in the Act nor SBA’s implementing Program 

Regulations conferred authority upon SBA to act in this manner. Instead, the Program 

Regulations actually prohibited what SBA has done here because the Regulations clearly stated 

that SBA was required to settle upon and then expressly state each of the agency’s reasons for 

denying GTEC’s Application, and then allowed for “re-opening” or “reconsideration” only upon 

GTEC’s request, not at SBA’s mere whim. Moreover, to the extent that SBA may have even 

arguably enjoyed some inherent authority existing under general law to reconsider an otherwise 

final denial of GTEC’s Application, SBA circumscribed and, in this case eliminated, any such 

inherent authority by adopting the Program Regulations which SBA was also required to follow. 

All this without more should cause the Court to deny the Motion and, instead, rule summarily for 

GTEC, because SBA while proceeding before this Court has abandoned any positions stated 

previously in the Second Denial. That leaves no grounds properly pending upon which any 

decision to deny GTEC entry into the Program can now stand. 

 
February 4, 2021 (R. 237-47), the decision was based on (i) a “Council Report” dated November 
26, 2007, or a decade before GTEC applied to SBA, and only a portion of which SBA included 
in the administrative record (R. 1084-1214); and (ii) “OFA’s Proposed Findings” dated May 6, 
2016 (R. 1257-1353), or also well before GTEC submitted its Application, in which that federal 
office found that the Tribe was not eligible for federal recognition. 
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 But even if SBA had authority, express or implied, to issue its Final Denial in 2021, SBA 

has not demonstrated in its Motion papers, or on this administrative record, that the agency acted 

in any form of reasoned processes as required under the APA. In fact, any reasons set forth in the 

Final Denial for SBA’s decision not to approve the Application, and any analysis underlying 

those reasons and ultimate conclusion, were unwarranted and unreasonable for numerous 

reasons.   

 Turning first to the Council Report cited in the Final Denial, SBA improperly failed to 

apprehend that, when supposedly finding that the Tribe that owns GTEC was not a properly 

functioning American Indian Tribe, the Council was relying upon and applying federal tribal 

recognition standards that the Tribe could not and was not required to meet. Similarly, the 

Council Report alluded to its application of unstated, and as it turned out nonexistent Georgia 

state criteria bearing on any questions related to the Tribe’s legitimacy. SBA, in requiring that 

GTEC demonstrate the Tribe’s satisfaction of such unstated and indeed nonexistent criteria, did 

not act reasonably.  

 In fact, under such standardless review and scrutiny, SBA acted in what can only be 

characterized as the most arbitrary of fashions. Instead, when the applicable Georgia law as it 

actually exists is properly applied to GTEC’s Application, it must be concluded that the Tribe 

owning GTEC was a “legitimate” American Indian Tribe for purposes of that state’s laws and, 

more particularly, for purposes of the Program Regulations. Moreover, under Georgia law, the 

Tribe does own GTEC as reflected in the attesting stock certificate and other information that 

GTEC submitted. 
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 The Final Denial for many of the same reasons also unreasonably relied upon OFA’s 

Proposed Findings. First, the fact that the Tribe was, in OFA’s view, ineligible to receive federal 

recognition had no bearing on GTEC’s Application because GTEC sought Program admission as 

a business entity owned by a state-recognized tribe, which the company was under applicable 

Georgia law. Moreover, the fact that the Tribe had, in OFA’s view, suffered in the past from 

leadership squabbles had no bearing under the Program Regulations on whether GTEC was 

owned by the Tribe, particularly because GTEC’s Application showed under them that the Tribe 

nonetheless controlled GTEC, thereby satisfying all expressed requirements for the company’s 

admission to the Program.  

 In sum, SBA has not demonstrated in its Motion papers that it conducted a reasoned or 

reasonable analysis, culminating in the agency’s decision to issue the Final Denial barring 

GTEC’s admission to the Program. The agency, in fact, acted unreasonably or, as the APA puts 

the same matter, arbitrarily, capriciously, and contrary to applicable law. The Court should 

therefore deny the Motion for these general reasons, and the more specific ones that will now 

follow.  

Statement of Disputed Material Facts 

 Preliminarily, and as may be required or permitted by Local Rule 7(h)(1), GTEC is 

compelled to note that several “facts” (or factual matters) stated or assumed to be true either in 

SBA’s “Statement of Material Facts as to Which There are No Genuine Issue” (Doc. 33-2), or in 

the Memorandum itself, are either incorrect, based upon unwarranted assumptions, or disputed: 

 1. SBA Proposed Finding of Fact No. 1: 
 

“SBA initially declined Plaintiff’s application on May 14, 2018, 
based on a determination that: (1) Plaintiff had failed to establish 
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its economic disadvantage as required by 13 C.F.R. § 
124.109(b)(2); and (2) Plaintiff had failed to demonstrate its 
potential for success in accordance with 13 C.F.R. § 
124.109(c)(6).”  

 
 GTEC Response: This statement, if meant to accurately summarize SBA’s findings 

regarding GTEC’s Program Application set forth in the First Denial (R. 512-16), is incomplete 

and hence misleading. While the statement reflects the agency’s ultimate findings as to why 

SBA at that comparably early juncture had not approved the Application, both findings were the 

product of the agency’s incorrect determination that GTEC had not provided supporting Tribal 

financial statements when, in fact, the company had done so (R. 731-38).  

 But in any event, under the First Denial’s section entitled “Steps for Reconsideration” (R. 

514), SBA invited GTEC to seek reconsideration of the agency’s denial of its Program 

Application by submitting “current tribal financial statements.” Id. By doing so, the First Denial 

stated that GTEC could demonstrate that the Tribe suffered from the required degree of what 

the Program Regulations termed “economic disadvantage” while also demonstrating that GTEC 

had the requisite “prospect for success” with financial backing from the Tribe. See 13 C.F.R. 

§124.109(b)(2)(vi) (requiring that a tribally-owned applicant submit “tribal assets as disclosed 

in a current tribal financial statement” to show the tribe was economically disadvantaged); 13 

C.F.R. §124.109(c)(6) (prospect for success). Thus prompted, GTEC duly submitted updated 

Tribal financial statements in support of the company’s request for reconsideration (R. 519-23). 

 But, importantly, SBA in the First Denial acknowledged that GTEC had provided with 

its initial Application paperwork everything else the Program Regulations required an applicant 

to submit bearing on the issue of Tribal economic disadvantage. That information included (i) 

the number of Tribal members; (ii) the Tribe’s unemployment rate; (iii) per capita income; (iv) 
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percentage of Tribal members living below the poverty line; (v) the Tribe’s access to capital . . 

.; and (vii) information bearing on tribal enterprises or affiliates. Id. See also 13 C.F.R. 

§124.109(b)(2)(i)-(v), (vii) with item (vi) again being the supposedly omitted Tribal financial 

statements.  

 Of all of that required information listed in the regulation, SBA in the First Denial 

acknowledged that “you have provided most of the above, with the exception of the tribe’s 

current financial statements listing all tribal assets.” Id. (emphasis added). Thus, according to 

the agency, all other statistical or other information demonstrating the Tribe’s economic 

disadvantage, as set forth in the Program Regulations, had in fact already been provided. 

Importantly, SBA at this juncture took no issue with what the agency acknowledged GTEC had 

provided, and also provided no notice to the company that the Application could be denied yet 

again following reconsideration if further information (other than Tribal financial statements) 

were not provided bearing on these other issues.  

 Thus, while SBA made its ultimate findings stated in the First Denial and reflected in this 

SBA proposed finding of fact, it is also true that the only real reason, at least at that time, for the 

denial was merely a paperwork issue centered on the issue of supposedly missing Tribal 

financial statements. GTEC had every reason to suspect, because the First Denial stated it to be 

true, that the company could expect to gain speedy admission to the Program following a 

request for reconsideration, which the company made, and its provision of (another) set of 

Tribal financial statements. 

 2. SBA Proposed Finding of Fact No. 2: 
 

SBA declined Plaintiff’s application on [ s i c ]  based on a 
determination that: [i] Plaintiff submitted only two financial 

Case 1:19-cv-01030-CJN   Document 38   Filed 04/04/22   Page 6 of 36



7 
 

statements for 2017, and only one for 2016, [and ii] Plaintiff did 
not provide any additional information required by 13 C.F.R. § 
124.109(c)(6).Without specific information about the number of 
tribal members present, tribal unemployment rate, per capita 
income of tribal members, percentage of tribal population below 
the poverty level, or the tribe’s access to capital, SBA was unable 
to determine that the tribe is economically disadvantaged.  
 
Additionally, SBA was unable to find that Plaintiff demonstrated 
a potential for success as a tribally owned entity, per 13 C.F.R. 
§ 124.109(c)(6), based on the evidence. 
 

 GTEC Response: The proposed factual finding relates to SBA’s Second Denial issued 

through Acting Associate Administrator Klein (R. 979-81). This proposed finding of fact 

unfortunately misstates, in material fashion, what SBA stated therein and the actual reasons for 

the agency’s second denial of GTEC’s Program Application which, under the Program 

Regulations and the APA, constituted SBA’s final word on the matter. 

 In his Second Denial, Mr. Klein again noted the provisions of 13 C.F.R. §124.109(b)(2) 

listing the seven items set forth above that a tribally-owned applicant had to demonstrate related 

to the issue of whether or not its tribe suffered from economic disadvantage (R. 979). Apparently 

ignoring (i) the entire contents of the agency’s Application file, as GTEC had supplemented it on 

reconsideration by providing the requested, updated Tribal financial statements; and (ii) SBA’s 

earlier statements set forth in the First Denial confirming that GTEC had already provided, to the 

agency’s complete satisfaction, all other required information bearing on that question, Mr. Klein 

stated in truly incredible fashion that – 

The only information submitted upon reconsideration was two 
financial statements for the tribe, one for 2017 and one for 6 
months of 2018. None of the other information listed above, as 
required by the regulations [namely at 13 C.F.R. §124.109(b)(2)], 
was provided. Without specific information about the number of 
tribal members, present tribal unemployment rate, per capita 
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income of tribal members, percentage of tribal population below 
poverty level, or the tribe’s access to capital, we are unable to 
determine that the tribe is economically disadvantaged. 
 

(R. 980) (emphasis added). Importantly, SBA did not declare, as this Proposed Finding states or 

implies, that the agency was denying the Application for a second time because GTEC had 

submitted an insufficient number of Tribal financial statements, or ones that did not reflect or 

report on the Tribe’s financial condition or positions over a sufficiently long period of time. 

Instead, as is reflected on this record, SBA through Mr. Klein was denying GTEC’s Application 

only based upon the agency’s supposed lack of required information that SBA not had only 

acknowledged six months previously in the First Denial that it had in its possession, but which 

SBA had already accepted as sufficient. 

 As another basis for denying GTEC’s Application, the Second Denial found that the 

company had not “established that it meets the potential for success requirements for tribally 

owned entities per 13 CFR §124.109(c)(6)” (R. 980). Mr. Klein readily acknowledged that GTEC 

could satisfy this Program Regulation requirement by demonstrating that the “Tribe has made a 

firm written commitment to support the operation of the applicant concern and has the financial 

ability to do so.” Id. The Tribe had without dispute provided the requisite commitment (R. 408). 

Mr. Klein then nonetheless continued on this point by stating that - 

[y]ou have attempted to establish the potential for success based on 
a commitment from the tribe to support the tribally-owned concern. 
You submitted financial records for the tribe, but we are unable to 
determine if the tribe has the financial ability to support the 
applicant. The current financial statement for 2018 lists total net 
assets for the tribe at $52,835. However, it is unclear how much of 
this is available to the applicant and in what form it is available. It 
is also unclear if the tribe has any additional resources to 
financially assist the applicant. Therefore, there is insufficient 
information to determine if the applicant has the potential for 
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success based on the letter of commitment from the tribe.    
 

Id. (emphasis added) 
 
 But as GTEC had noted in its initial Complaint (Doc. 1) at ¶50, the pertinent submitted 

Tribal financial report for 2018 read in full as follows: 

Georgia Tribe of Eastern Cherokee 
Statement of Net Assets 

 
May 31, 2018 

 
 Assets 
 Cash and cash equivalents  30,914 
 Contributions receivable  10,000 
 Capital assets, net   11,795 
 Due from [affiliate]   100 
 Other assets   27 
 Total Assets    52,835 
 
 Liabilities 
 
 Accounts Payable   - 
 Total Liabilities   - 
 
 Net Assets 
 Unrestricted    52,835 
  Total Net Assets  52,835 

(R. 522) 

 To the extent that SBA’s Proposed Finding Number 2 states or implies that Mr. Klein 

reached a reasoned conclusion, “based on the evidence” that was before him, that neither he nor 

SBA could conclude from this financial statement whether or not GTEC had the required 

prospect for success, any such conclusion would clearly be mistaken. Looking just to the 

financial statement in question reproduced above, it was quite clear that the Tribe was reporting 

to SBA that it had assets totaling $52,835, of which $30,914 were held in the form of “cash and 
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cash equivalents.” This term, well known to any investor or, one would think to an agency such 

as SBA charged with assisting small businesses, simply means in this context a - 

line item on the balance sheet that reports the value of a company's 
assets that are cash or can be converted into cash immediately. 
Cash equivalents include bank accounts and marketable securities, 
which are debt securities with maturities of less than 90 days.2  
 

Next, the financial statement reported that the Tribe did not have any debt or any other 

“restricted” assets, or ones that somehow would not be available to support the Tribe’s financial 

commitment to GTEC. 

 None of this information was difficult to comprehend. But looking at it, when the Tribe 

made an unconditioned, written commitment to support GTEC as part of the company’s Program 

Application, it was disclosing to SBA via this financial statement, quite clearly, the total value of 

assets that stood behind that commitment, and the composition of those assets. There was 

therefore absolutely no proper basis for SBA and Mr. Klein to have found, as this Proposed 

Finding appears to reiterate, that the agency was somehow unable to determine “on the 

evidence” that was before the agency at that time the nature and extent of the Tribe’s financial 

commitment to GTEC.3 

 Moreover, if SBA were truly befuddled by any of this, nothing prevented the agency from 

seeking yet further clarification from GTEC bearing on any of these points or issues. SBA did 

not do that and, instead, merely denied the Application while inviting the company to re-apply 

 
2 See https://www.investopedia.com/terms/c/cashandcashequivalents.asp. 
3 As GTEC has also noted previously, the Program Regulations do not require any 

particular amount of capital for SBA to deem it sufficient to support the Tribe’s pledge to 
support GTEC financially. Moreover, nowhere in this record did any of the SBA officials 
assigned to review the application even suggest that the assets that the Tribe reported on its 2018 
financial statement were somehow inadequate. 
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for Program admission, if it wished to do so, only in one year’s time (R. 980-81). 

 SBA Proposed Finding Number 2 is also incorrect, or certainly is misleading, when it states 

in pertinent part that on reconsideration “Plaintiff submitted only two financial statements for 

2017, and only one for 2016.” As has already been noted, GTEC submitted a 2018 Tribal 

financial statement, namely a then-current one as the Program Regulations required. It was that 

financial statement to which Mr. Klein referred in his Second Denial. Next, 15 C.F.R. 

124.109(b)(2)(vi) only required that GTEC submit “a current tribal financial statement,” not 

multiple ones as this Proposed Finding seems to be implying. Id. (emphasis added). 

 3.  SBA Proposed Finding of Fact No. 3: 

On August 21, 2019, SBA’s Associate Administrator for 
Business Development rescinded the November 26, 2018, 
reconsideration decision, and re-opened Plaintiff’s application 
for a new application determination. 
 
AR at SBA001047-1050 

 GTEC Response: This Proposed Finding Number 3 is inaccurate, and hence is 

misleading, to the extent it asserts or implies that Ms. Peebles had actual authority (express or 

implied) to take any of these actions. That is instead a primary issue. Moreover, the Proposed 

Finding is incomplete because it fails to acknowledge that Ms. Peebles took these actions 

because she supposedly had “concerns as to the thoroughness and clarity of the initial and 

reconsideration decline decisions” (R. 1047), as set forth in the First and Second Denials. But the 

fact that she purported to rescind the Second Denial is nonetheless significant because, looking 

back to SBA Proposed Finding Number 2 discussed immediately above, whatever SBA stated or 

determined in the Second Denial has no substantive, continuing significance to this case 

following the agency’s abandonment of what it had stated there.  
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 4. SBA Proposed Finding of Fact No. 4: 

[Ms. Peebles’s] August 21, 2019, letter presented concerns that 
SBA may have overlooked information related to the Plaintiff’s 
economic disadvantage and financial condition. 
 
AR at SBA001047-1050 

 GTEC Response:  Ms. Peebles in her August 21, 2019, letter actually stated regarding 

these points that –  

with respect to the Tribe’s claim of economic disadvantage, it 
appears that SBA may have inadvertently disregarded economic 
condition data previously submitted in support of GTEC’s 
application. Further, it appears that the Agency did not afford 
GTEC the opportunity to address SBA’s concerns as to whether 
GTEC possesses the requisite potential for success. 
 

(R. 1047). This proposed finding is therefore incomplete and, therefore, potentially misleading. 
 
 5. SBA Proposed Finding of Fact No. 5: 

The August 21, 2019, letter explained, that SBA had obtained 
credible information that Plaintiff may not qualify as being owned 
by an Indian tribe eligible for 8(a) Program participation. 
 
AR at SBA001047-1050 

 GTEC Response:  The letter actually stated regarding this point that “the Agency has 

recently acquired credible information that GTEC may not qualify for 8(a) BD program 

participation as a tribally-owned concern.” (R. 1047) (emphasis added). The information was 

later revealed to be the Council Report (R. 1084-1214), which had been prepared in 2007, or 

more than a decade previously. SBA has never explained on this record how the Council Report 

somehow surfaced only following the commencement of these proceedings. But in any event, 

this Proposed Finding is misleading to the extent it implies that the agency acquired the Council 

Report only at some point in 2019, and because it had somehow been precluded from doing so 
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previously even following the exercise of appropriate due diligence. The Proposed Finding is 

similarly misleading to the extent that it implies that any “credible information” was somehow 

new or was created only after SBA had issued its Second Denial.   

 6. SBA Proposed Finding of Fact No. 6:  

In a [sic] August 10, 2020 letter, SBA explained its reasons 
behind the determination that GTECI had not provided sufficient 
evidence to overcome this reason for declination. 
 
AR at SBA001674-1678 
 

 GTEC Response:  This Proposed Finding is misleading to the extent it implies that SBA 

had identified and then applied some objective set of principles or standards to the materials that 

GTEC had submitted before concluding that the company’s “evidence” was insufficient to allow 

the agency to conclude that the Tribe owned GTEC. In fact, SBA neither articulated nor identified 

any standards or rules bearing on that question, particularly beyond anything the Georgia 

Legislature had already stated at O.C.G.A. §§44-12-260(2) & 44-12-300(a)(1) regarding what 

constituted, for purposes of that state’s law, a legitimate American Indian Tribe.  

 7. Regarding the Agency’s citation at its Proposed Finding No. 7 to the Final Denial 

as issued by its Administrative Law Judge, that document actually appears in the Administrative 

Record at R. 237-47. 

 8. SBA at page 1 of its Memorandum states that Plaintiff is “Georgia Tribe of 

Eastern Cherokee, Inc.” In fact, the proper name of both the Plaintiff and the applicant to the 

Program is GTEC Industries, Inc., a Georgia corporation. Am. Compl. (Doc. 26-2), ¶14 & 

Preamble. 
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 9. SBA at pages 4 and 5 of its Memorandum quotes extensively from Dr. Peebles’s 

letter dated August 10, 2020 (R. 1674-78), denying GTEC’s reconsideration request bearing on 

the issue of GTEC’s Tribal ownership. However, SBA’s Administrative Law Judge in his Final 

Denial (R. 237-47) accepted and relied upon none of the quoted passages taken from that letter 

before conducting his own analysis, and reaching his own conclusion bearing on the merits of 

GTEC’s Program Application. Because it is the Final Denial that now constitutes and embodies 

the entirety of SBA’s final agency action related to that Application, see 13 C.F.R. §134.409, and 

not anything else Ms. Peebles may have stated in other, now-extraneous portions of her letter, 

SBA’s reliance on matters the ALJ did not deem relevant should therefore have no bearing upon 

any of the issues now before this Court. 

Argument 

I. SBA Has Failed to Demonstrate That its Denial of GTEC’s Program Application 
Was Consistent with Applicable Law, Including its Own Program Regulations and 
the Small Business Act, Under Which SBA Lacked Authority to Reopen GTEC’s 
Application Before Denying it on Grounds Not Stated Previously. 

 
 SBA devotes the entirety of its Motion and supporting Memorandum to one central 

contention – namely the agency’s denial of GTEC’s Program Application was both lawful and 

reasonable, and hence did not contravene the APA, because SBA supposedly could not conclude 

on this administrative record that GTEC was in fact owned by the Georgia Tribe of Eastern 

Cherokee, or the “Tribe” that Georgia had recognized in 1993. Mem. at 10. That determination, 

and SBA’s citation to the Council Report and OFA’s Proposed Findings for support, had not 

been made or noted previously, particularly in what should have been the otherwise final, Second 

Denial issued in 2018. But in advancing SBA’s new contentions now reflected in the Final 

Denial issued in 2021, the agency before this Court merely presumes that it had actual legal 
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authority to “rescind” its Second Denial before “re-opening” GTEC’s Application for further 

consideration and denying it yet again solely on these new grounds.  

 However, SBA’s unsupported assumption that the agency had legal authority to act in 

this manner is as startling as it is unwarranted. It is startling because GTEC in the pending 

Amended Complaint, and previously in its submissions to OHA that preceded the issuance of the 

Administrative Law Judge’s Final Denial now under review, argued as a primary point that SBA 

lacked the legal authority to re-open GTEC’s Application, and similarly lacked the legal 

authority to deny it on grounds not expressed previously. Am. Compl. (Doc. 26-2 at ¶¶77-88); 

GTEC Pet. to OHA (R. 1-121 at ¶¶8, 49(A)). That the agency would seek to skip over this 

threshold (and in GTEC’s view, determinative) issue so lightly rather than directly addressing it 

in the Motion and Memorandum may be very telling. But, in any event, SBA’s implicit 

assumption that it had some form of authority (inherent or otherwise) to act in this manner is 

directly contradicted both by the clear text of the agency’s own Program Regulations, as well as 

the text and underlying purposes of the Act from which SBA obtained the authority to 

promulgate any of those Regulations. The Court should, therefore, not find that SBA acted 

lawfully when it issued the Final Denial. 

 A. SBA Lacked Authority Under its Program Regulations to Issue the Final  
  Denial. 
 
 As GTEC notes in its Memorandum of Law (Doc 34-1, “GTEC Mem.”) supporting its 

pending cross motion for summary judgment (Doc. 34), SBA was required, after certifying in 

2018 that GTEC’s Program Application was complete, to review the information provided by the 

company and then, in a written decision, state any grounds or reasons for finding the Application 

deficient. See 13 C.F.R. §124.204(f); 13 CFR §124.205(b). SBA initially did so in the First 
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Denial, where the agency claimed that GTEC had not demonstrated, as required by the Program 

Regulations, that it was economically disadvantaged, and that the company had the requisite 

prospect of achieving economic success. But, importantly, that First Denial merely reached those 

conclusions following a mistaken finding that the Application was not supported by required 

Tribal financial statements. R. 513-514.4 

 As GTEC further points out, that otherwise final agency action was subject to being “re-

opened,” and additional administrative proceedings conducted related to GTEC’s Application 

during which SBA could receive and consider additional information in only one instance, 

namely at the timely request of GTEC as the applicant for “reconsideration.” See GTEC Mem. at 

22-28; 13 C.F.R. §124.205(a). GTEC requested reconsideration, and submitted, under the 

guidance of the assigned SBA official, substantial additional material in support of the 

Application (including to any extent necessary, updated Tribal financial statements--the only 

substantive thing the First Denial identified was needed for a successful reconsideration), only to 

see the Application denied again on the same substantive grounds, but for different specific 

reasons. As GTEC has already extensively noted, those new findings were baseless and, because 

of them, the company promptly sought judicial review under the APA by commencing these 

proceedings.5 Am. Compl. at ¶¶31-33, Init. Compl. (Doc. 1) at ¶¶50-53. 

 
4 In fact, GTEC had provided those financial statements. See R. 731-38. SBA somehow 

had either overlooked them, or had failed to note, as GTEC explained in its Application 
materials, that the Tribe had elected to conduct its business affairs, as it was entitled to do, 
through the vehicle of a Georgia not-for-profit company, the Georgia Tribe of Eastern Cherokee, 
Inc.  

5 In the proceedings conducted before OHA leading to issuance of the Final Denial now 
under review, and additional proceedings conducted before this Court, SBA in general, and Ms. 
Peebles in particular, has never attempted to defend the correctness or propriety of any of the 
findings or analysis contained in Mr. Klein’s Second Denial. That also is telling. 
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 Only when SBA realized, years after this Application process had concluded--at least 

under the terms of the Program Regulations--that the agency’s prior decisions to deny the 

Application were indeed unsupportable, did SBA seek a “third bite” at the proverbial apple. 

More particularly, Associate Administrator Peebles purportedly “rescinded” the agency’s Second 

Denial so that she in turn could “re-open” GTEC’s Program Application, and then conduct still 

more proceedings related to it spanning many months, only to deny it yet again for completely 

new reasons now reflected in the Final Denial.  

 But at no point during any of those non-sanctioned, “extra innings” was Ms. Peebles or 

any of SBA’s several legal counsel assigned to this case able to cite to any portion of the Act or 

the Program Regulations authorizing, let alone empowering, SBA to act lawfully in this manner. 

The Administrative Law Judge’s lonely citation in his Final Denial to 13 C.F.R. §124.204(b) (R. 

247), neither mentioned nor defended in the Memorandum,6 is the only attempt by an agency 

official or its in-house legal counsel7 to provide any authority grounded in the Act, the Program 

Regulations, or general law that empowered Ms. Peebles to act in this manner.8  

 This Court should instead find, as an initial basis for denying the Motion, that SBA 

lacked the legal authority to issue the Final Denial, for several reasons. First, as GTEC has 

already argued, the clear text of SBA’s own Program Regulations prohibited what the agency 

 
6 The Memorandum does not even acknowledge, let alone expressly defend, the 

reasoning and findings of the Administrative Law Judge as set forth in the Final Denial. Instead, 
SBA merely cites to various letters from Ms. Peebles in support of entering summary judgment. 
That is odd, because it is not any of her letters that now constitute or reflect SBA’s final agency 
action, it is the Final Denial. See 13 C.F.R. §134.409. Thus, only the Final Denial, and what it 
says or does not say, is what is now properly under review here.  

7 See R. 148, the relevant portion of SBA’s Answer to GTEC’s Petition filed before 
OHA. 

8 The attempt was unavailing for the reasons the GTEC Mem. sets forth at its Point II.  
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had done or purported to do here. See GTEC Mem. at Point II. Moreover, a judicial finding that 

SBA lacked authority to deny the Application on grounds not previously stated in SBA’s Second 

Denial, what should have been the truly final one under the governing Program Regulations, is 

well grounded in both the text of the Act and the Congressional intent underlying its applicable 

provisions. 

B. SBA’s Issuance of the Final Denial was Contrary to Congress’s Intent 
Underlying the Act as Reflected in the Program Regulations. 

 
 The Act stated that in creating the Program and directing SBA to administer it, Congress 

found, in pertinent part, that “it is in the national interest to expeditiously ameliorate the 

conditions of socially and economically disadvantaged groups,” including American Indian 

Tribes. 15 U.S.C. §631(f)(1)(C) & (D) (emphasis added). Moreover, in Senate Report 95-1070 

that accompanied the Act’s 1978 amendments, it was generally observed that Congress was 

concerned with having SBA oversee a more efficient Program, particularly because “the 

development of small business ownership among socially and economically disadvantaged 

persons has been a very slow process and that it is in the national interest to expeditiously 

improve this condition.” S. Rep. No. 95-1070, at *16 (1978) reprinted in 1978 U.S.C.C.A.N 

3835, 3850 (emphasis added).  

 Thus, under this legislative scheme and statement of intent, Congress, in empowering and 

directing SBA to oversee the Program, envisioned a process by which a small business entity 

such as GTEC, owned by one of the disadvantaged groups the Act was intended to support, 

could apply for admission to the Program. Importantly, the applicant could then expect a swift 

agency response as part of an “expeditious” process that Congress had envisioned. Congress 

anticipated this process would result in either (hopefully) approval of the application, or at least a 
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detailed agency response explaining why an application had been denied. Those intentions are 

fully reflected in the Program Regulations as SBA drafted them, under which the agency was 

required to act expeditiously, and within proscribed deadlines, while processing Program 

applications. See 13 C.F.R. §§124.204, 124.205(b). 

 Thus, it would completely be inconsistent with the text and underlying purposes of the 

Act and the implementing Program Regulations if this Court were to find that SBA had legal 

authority to issue the Final Denial after the application process described in those Regulations 

had concluded, and to deny GTEC’s Application on grounds not reached before that time. It is 

wholly consistent with the intent of the Act and the Program Regulations that GTEC’s 

Application be considered swiftly and completely within the time and during the processes set 

forth therein.  

 Putting the matter another way, what the Act, its Congressional findings, and the resulting 

Program Regulations did not anticipate, and certainly did not condone, is what has now occurred 

in this case--namely SBA ignoring by a large margin every one of its mandatory application 

review deadlines. That in turn resulted in this Application languishing for years before the 

agency; with SBA only “settling” upon completely new and previously unstated reasons for a 

denial many years after the fact, based upon a supposed Council Report and OFA Proposed 

Findings that were published years before and, hence, were fully available to SBA at all times 

before issuance of its Second Denial.9 

 
9 SBA, on this record, has never explained or attempted to explain how the Council 

Report and OFA’s Proposed Findings came to the agency’s attention only after initiation of these 
proceedings. Nor has SBA explained why such matters could not have been discovered earlier. 
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 Then, SBA’s decision to rescind the Second Denial and reopen GTEC’s Application on 

its own initiative and supposed authority was motivated not by the agency’s decision to sua 

sponte reconsider what it had done (or more precisely had not done), resulting in the Final  

Denial. To the contrary, all of SBA’s actions taken subsequent to the Second Denial’s issuance 

occurred only after, and it must be concluded on this record only because, the agency had been 

sued in this Court. Faced with the imminent prospect of having to defend the reasonableness of 

the Second Denial before an independent court, the agency quickly concluded, and the record 

before this Court cannot be read otherwise, that the agency and its legal counsel quietly agreed 

with GTEC that the Second Denial was, in the end, indefensible, even under the wide latitude the 

APA affords for judicial review of executive branch actions.  

 Under these stark circumstances, it would be incongruous, unfair, and unwarranted for the 

Court to conclude that SBA had authority to issue the Final Denial. That would improperly 

reward this agency’s serial failures to act on GTEC’s Application in the manner, and most 

particularly within the time, prescribed by the Program Regulations. Such a judicial finding of 

SBA authority to issue the Final Denial would in the end also merely encourage untimely or 

sloppy agency review of other Program applications. Armed with such a judicial finding, the 

agency, its administrators, and legal counsel would know that they could act (or not) however 

they pleased, without regard to what was stated the Program Regulations, because the agency 

could always count on the existence of their implied, “do over” authority to reopen application 

proceedings if the rare, declined applicant had the resources, time, and commitment to bring suit 

under the APA.  

 That cannot and should not be the law. 
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 C. SBA Lacked Any Inherent Authority to Rescind its Second Denial of the 
Application and Reopen Further Proceedings. 

 
 Nonetheless, SBA had argued previously in its Motion papers seeking and obtaining the 

Court’s stay of these proceedings, and apparently will seek to argue once again, that the agency 

enjoyed some form of “inherent” authority to rescind its Second Denial and, instead, to re-open 

administrative proceedings culminating in the issuance of the Final Denial. GTEC takes no issue 

with the fact that the Court had broad discretion to grant its prior stay, perhaps hoping that SBA 

might approve the Application after taking yet another “look” that in turn would have rendered 

this case moot. But the Court should not conclude at this point that SBA enjoyed any “inherent” 

authority to reconsider and deny the Application on grounds not previously stated.  

 Even if one were to assume that federal administrative agencies may enjoy some form of 

inherent authority, in certain instances not applicable here, to reopen and reconsider a previously 

denied application, or some other form of otherwise final agency action, that would not aid SBA 

here for at least one important reason--a federal agency, by its own adopted regulations, can limit 

the scope or degree of any power or discretion (express or implied) with which the agency may 

have otherwise been permitted to act. See Union of Concerned Scientists v. Nuclear Regul. 

Comm’n., 711 F.2d 370, 381 (D.C. Cir. 1983) (while federal law granted NRC the authority to 

issue rule changes without public notice and comment, when the agency by rule stated that it 

would do so only after a public notice and comment period, the agency was bound to follow its 

own rules).  

 As applied to this case, SBA in the Program Regulations had promised GTEC and any 

other Program applicants that the agency would consider their applications within the specified 

periods of time and then, in a written decision, would state any and all reasons for a decision to 
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decline any application. SBA in its Program Regulations did not leave itself any “room” to 

reopen an otherwise finally denied application--the agency arguably could have crafted its 

Program Regulations to have done so but, importantly, it did not. Having thus circumscribed in 

its adopted Program Regulations any authority the agency may have arguably otherwise had to 

reopen a Program application on its own initiative, SBA as a matter of law was not allowed to 

ignore and not follow what it had stated in the Regulations.  

 Thus, the Final Denial was reached in a manner that was contrary to law, namely SBA’s 

own Program Regulations, as well as the Act and the Congressional intent underlying it. That 

alone should provide more than an adequate basis for denying the Motion and, instead, should 

cause the Court to enter judgment for GTEC. 

II. Alternatively, Even If SBA Had Authority to Deny the Application for the Reasons 
Now Being Articulated in the Final Denial, SBA Has Failed to Demonstrate that it 
Acted Reasonably. 

 
 Relying on the Council Report and OFA’s Proposed Findings, the SBA Administrative 

Law Judge in the Final Denial found, and the agency in its Motion and Memorandum now 

argues, that SBA had reasonably concluded that it could not determine on this record that the 

Tribe in fact owned GTEC and that, hence, the company was a tribally-owned concern eligible 

for admission to the Program. No other grounds have been asserted for denial of the Application. 

Therefore, the Court should properly conclude that SBA has abandoned, and with good reason, 

any prior reasons for denying the Application that SBA had asserted previously in the Second 

Denial. 

 But looking to the entire administrative record, this Court should not conclude that SBA 

acted reasonably, and in conformity with the requirements of the APA, when the agency denied 
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the Application based solely upon the selectively quoted contents of the Council Report and 

OFA’s Proposed Findings. GTEC in its Memorandum has already noted that the agency acted 

unreasonably, and contrary to controlling Georgia state law, when it relied upon those materials. 

GTEC Mem. at Point III. The arguments GTEC makes there are equally applicable here and 

provide numerous grounds for denial of the Motion. But because SBA has now elected in its 

Memorandum to “go all in” by defending its decision to deny the Application based only upon 

the agency’s interpretation of these two documents, additional discussion is warranted here to 

demonstrate how the agency acted unreasonably, and contrary to the requirements of the APA, in 

this regard.  

 More particularly, when considering the Council Report and OFA’s Proposed Findings, 

SBA wrongfully sought to apply to GTEC and its owner, the Tribe, federal tribal recognition 

standards and criteria that this state-recognized Tribe cannot (and is not required to) meet due to 

past discriminatory practices and resulting social disadvantage, namely the very societal ills for 

which the Act was enacted to counteract. That too is contrary to the Act’s intent and the Program 

Regulations and, indeed, is arbitrary and capricious. 

 Moreover, for the reasons that will be stated, if this applicant cannot achieve admission to 

the Program under the admission gauntlet that SBA has chosen to throw down, the Court should 

conclude on this record that no business entity applicant claiming to be owned by the Tribe can 

obtain admission to the Program. That would also directly contravene Congressional intent as 

expressed in the Act, and as SBA recognizes in its Program Regulations, that business enterprises 

owned by state-recognized American Indian Tribes, including the Tribe, may obtain admission to 

the Program. 
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A. Contrary to Applicable Law, SBA Impermissibly Imposes the More 
Stringent, and Altogether Different, Criteria for Federal Tribal Recognition 
upon the Georgia Tribe of Eastern Cherokee, a State-Recognized Tribe. 
 

 As GTEC states in the pending Amended Complaint, and SBA does not dispute, persons 

alive today who are eligible for Tribal membership are each of the descendants of the Cherokee 

people who formerly resided in Georgia, at least up until the time of their forced deportation to 

Oklahoma during the nineteenth century under operation of Georgia and federal law. Am. 

Compl. at p. 2, fn. 2. As a result, the Tribe as recognized by the Georgia Legislature does not 

and, indeed, cannot have any tribal reservation lands of its own. Thus, the Tribe is unable to act, 

like federally recognized tribes which are sovereign within their own reservation homelands, in a 

manner akin to state or local governmental units exercising typical governmental functions. 

Instead, and the Georgia Legislature stated this in its tribal recognition statute, what today binds 

together the members of this Tribe, and the two others recognized under Georgia law, is their 

common ancestral heritage. See O.C.G.A. §44-12-260(2). That, frankly, at this point in history is 

all that has been left to them.  

 These same points have also been the subject of academic discussion. More particularly, 

two researchers have noted that - 

Georgia has no federally recognized tribes. This is primarily 
because it is difficult for local tribes to document an uninterrupted 
history in one location and under one form of government, as 
required by the [federal Bureau of Indian Affairs], since many of 
the tribes that once occupied Georgia were forcibly removed to 
Oklahoma in the 1830s. Consequently, Georgia tribes (and many 
others like them) have been subjected to double victimization. Not 
only were they forced to leave their ancestral lands, but they are 
now denied validity by the federal government because of such 
removal. 
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Alexa Keonig & Jonathan Stein, Federalism and the State Recognition of Native American 

Tribes etc., 48 SANTA CLARA L. Rev. 79, 118 (2008). 

 Thus, turning to the Final Denial’s “Analysis” section (R. 243-47) with a view to what 

SBA found determinative in the Council Report, it is not surprising and, indeed, would be fully 

expected under these circumstances for the Council to find, as SBA summarized the Council 

Report, that “the Tribe is not functioning as an Indian Tribe as contemplated by criteria defined 

by . . . federal authorities.” (R. 244). Simply put, the Tribe cannot function in the same manner as 

would a federally-recognized American Indian Tribe and, indeed, for that simple reason, the 

Tribe to date has not achieved, and likely will never be able to achieve, such federal recognition. 

But that cannot be a proper, reasoned ground for SBA to deny the Application because Congress 

made allowance for this very issue when it stated in the Act, and the Program Regulations 

recognized, that admission to the Program could be obtained by a tribe that was only recognized 

under applicable state law. See 15 U.S.C. §§637(a)(4), (13); 13 C.F.R. §124.3. Cf. Johnson v. 

U.S. R.R. Ret. Bd., 925 F.2d 1374, 1378 (11th Cir. 1991) (“an agency's interpretation of the 

statute under which it operates is entitled to some deference, this deference is limited by [a 

court’s] responsibility to honor the clear meaning of a statute, as revealed by its language, 

purpose, and history” (citing Southeastern Cmty. Coll. v. Davis, 442 U.S. 397 (1979) & 

International Bhd. of Teamsters v. Daniel, 439 U.S. 551 (1979)). 

B. SBA also Impermissibly Sought to Impose Additional Unarticulated and 
Non-existent State Statutory Criteria upon GTEC, Contrary to Law.  

 
 Wisely not stopping there, the Final Decision next relied upon a similar finding attributed 

to the Council Report, namely that the Tribe was not “functioning” as a tribe under “criteria 

defined by the State of Georgia.” (R. 244). There are at least three fatal problems with SBA’s 
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reliance upon any such conclusion. First and most simply, “Georgia law does not provide any 

established statutory criteria for recognizing domestic Indian tribes.” Keonig & Stein, supra. See 

also O.C.G.A. §44-12-260(2). Additionally, the Council did not state what “state criteria” it was 

relying upon or had somehow been able to divine from its reading of Georgia law. Finally, when 

GTEC raised these points to SBA, thus challenging the agency to articulate and explain the 

applicable criteria so GTEC could endeavor to meet them, GTEC was met only with agency 

silence.  

 Thus, keeping the focus for the moment solely on the Council Report as relied upon by 

the Final Denial, GTEC was faced with an impossible task when SBA demanded that the 

company convince the agency that its Tribal owner satisfied non-existent, or at least unstated, 

Georgia criteria bearing on the issue of whether GTEC’s owner was the “legitimate” tribe 

recognized at O.C.G.A. §44-12-300(a)(1). SBA cannot be found, under these circumstances, to 

have denied GTEC’s Application in any reasonable fashion when, like the unfortunate Sisyphus 

of ancient lore, GTEC failed in the agency’s estimation to push the boulder all the way up and 

over the hill. To the contrary, the Court should instead find that SBA’s reliance on the Council 

Report and its unstated or non-existent criteria improperly left SBA with what amounted to 

unbridled discretion to deny the Application. That the agency in this instance then proceeded to 

do so cannot now be found by this Court to have been the product of any form of “reasoned 

decision making,” Judulang v. Holder, 565 U.S. 42, 53 (2011), that the APA requires. To the 

contrary, SBA’s reaching its decision to deny the Application following a standardless review 

was not only unreasonable, but it was also arbitrary by definition. 
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 A third and final point from the Council Report that SBA seized upon to deny the 

Application, namely the Council’s derisive opinion that the Tribe merely “serves as a non-profit 

Indian heritage organization engaged in recruitment of Indians in the State of Georgia who are of 

Cherokee heritage” (R. 244), again provided SBA with no reasonable basis for denial of the 

Application.10 Nothing in Georgia’s tribal recognition statutes, O.C.G.A. §§44-12-260(2) and 44-

12-300(a)(1), disqualified from state recognition a people group that was bound together by a 

common heritage grounded, in this instance, in Cherokee ancestry. Instead, according to 

controlling state law, that is what actually makes them a “legitimate” American Indian Tribe, at 

least for purposes of that law. The Council’s members may very well have personally disagreed 

with the Georgia Legislature’s decision to craft controlling Georgia law in that manner, and to 

then recognize this Tribe in particular after applying that law to this particular people group. But 

those were decisions for the Georgia Legislature and not the Council to make.11 And it was the 

Georgia Legislature’s decisions, and not any contrary views of the Council or even SBA itself, 

that Congress provided would be determinative of the question of which entities claiming to be 

owned by a Georgia-recognized American Indian Tribe were eligible for Program admission.  

 Putting the same matters another way, the Council was not empowered to impose 

additional restrictions or requirements beyond what the Georgia Legislature had stated at 

O.C.G.A. §44-12-260(2) for what constituted a “legitimate” American Indian Tribe, with the 

 
10 The Council was incorrect but, in any event, any of its conclusions in this regard would 

not have provided SBA with a proper basis to deny the Application.  
11 As GTEC has noted previously, the Georgia Attorney General, when asked in 2007 to 

review the Council Report, opined that (i) the Council lacked authority to determine which 
persons of groups constituted the Tribe; (ii) instead it was only the Georgia Legislature that could 
determine that issue; and thus (iii) no rights of any persons could be determined under Georgia 
law by reference to the Council Report. See Mem. dated October 11, 2007 (R. 1086–89) at 88.  
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Tribe being one of them as stated at O.C.G.A. §44-12-300(1). Nor was SBA authorized to ignore 

that controlling state law and instead, relying on the Council Report, improperly seek to impose 

upon GTEC additional requirements and burdens found nowhere within that state’s laws to prove 

that the company was in fact owned by a recognized Georgia Indian tribe.  

 In sum, the portions of the Council Report relied upon by the Final Decision did not 

provide a reasonable basis upon which SBA could have properly denied the Application. Thus, 

the only support upon which the now-teetering Final Decision can seek to right itself is found, if 

at all, solely within OFA’s Proposed Findings set forth fairly extensively at pp. 9-10 of that 

decision (R. 245-46). Upon examination, they in fact provide no aid or comfort to SBA. 

C. OFA’s Proposed Findings Provide No Reasonable Basis for SBA’s Denial of 
GTEC’s Application, Because the Analysis Either Disregards the Governing 
State Law or SBA’s Own Program Regulations. 
 

 Four of OFA’s findings or conclusions quoted or set forth in the Final Denial are 

therefore in particular view. First, the Final Decision noted OFA’s Proposed Finding that “the 

Tribe did not meet three of the seven criteria for federal acknowledgment as a tribe.” But as has 

already been noted after the Council Report reached the same or a similar conclusion, that was of 

no material consequence to GTEC’s Application and hence could not form any reasonable basis 

for SBA to deny it, because neither GTEC nor the Tribe have ever claimed before SBA that the 

Tribe was federally-recognized or was entitled to be so. Instead, GTEC applied for admission to 

the Program solely as an American Indian Tribe recognized as “legitimate” under differing 

Georgia state law. 

 Secondly, the Final Decision then quoted the following from the Proposed Findings: 

Various other groups claim to be the state GTEC tribe, including 
GTEC-Echota Fire, a GTEC group led by Bill Dover, and a group 
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“recognized” by the federally recognized United Keetooway Band 
of Cherokee Indians (UKB). These groups are separate from the 
GTEC petitioner, representing completely different groups of 
different character, aims, and ancestry. 

 
Final Denial at p. 9 (R. 245). Several matters, some of which have been addressed previously, 

should be noted in response. First, Mr. Sneed was not one of the petitioners who sought federal 

recognition of the Tribe. Next, he was not and, in any event, this record does not reflect that he 

was a member of any of these other groups for which, at least for federal recognition purposes, 

OFA found had any forms of differing “ancestry.” Finally, and most importantly, OFA in its 

Proposed Findings did not conclude that any of these supposedly disparate groups lacked 

ancestral connections to one or more persons who, prior to forced deportation, were Cherokee 

Indians formerly living in Georgia. To be sure, members of the “different” groups may not have 

shared identical Cherokee ancestors, which may have been a disqualifying consideration for 

purposes of federal tribal recognition. But OFA did not find, and SBA pointedly does not 

contend, that any of these groups lacked required Cherokee ancestral roots, such that any of them 

under Georgia law were properly subject to exclusion from Tribal membership.  

 The Final Denial then turned its discussion to a third finding or matter set forth in OFA’s 

Proposed Findings. SBA noted OFA’s observation that “[s]ome evidence implies that neither 

[The Georgia Tribe of Eastern Cherokee] nor [The Georgia Tribe of Eastern Cherokee, Cane 

Break group] maintained administrative records, created meeting minutes, or held regular 

meetings of the governing body or membership.” Final Denial at p. 9 (R. 245). Again, while 

apparently significant for purposes of federal recognition, any such matters, even if true, were 

immaterial to whether the Tribe was properly recognized under Georgia state law, because 
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nothing in that state law requires that the Tribe be organized or conduct its business in any 

particular manner. Again, no reasonable basis for SBA to have denied the Application emerges.12 

 Lastly, the Final Denial noted in the balance of a lengthy quotation that appears on most 

of its page 9 and onto page 10 (R. 245-46) that OFA had found evidence of numerous leadership 

disputes that had historically existed (in some cases many years before GTEC submitted its 

Application) between various Tribal members, and centering most particularly on who was 

entitled to speak for or take actions on the Tribe’s behalf while seeking federal recognition. Id. 

Mr. Sneed is mentioned, but only in the context of another person having apparently requested 

that OFA add his address to that agency’s record as a “contact person.” (R. 246). In any event, 

apparently based upon the existence of such reported leadership squabbles, SBA found 

insufficient record evidence to allow it to conclude that the Tribe owned GTEC. 

 
12 Application of OFA’s meeting and administrative criteria to any analysis of GTEC’s 
Application is particularly unfair because persons of Cherokee descent were specifically 
prohibited under Georgia state law from meeting together in any form of tribal assembly. More 
particularly, a Georgia statute enacted in 1830 stated in pertinent part that –  
 

After the first day of February, 1831, it shall not be lawful for any 
person, or persons, under color or pretence [sic], of authority from 
said Cherokee tribe, or as head men, chiefs, or warriors of said 
tribe, to cause or procure by any means the assembling of any 
council, or other pretended legislative body of the said Indians, or 
others living among them, for the purpose of legislating, (or for any 
other purpose whatever.) And persons offending against the 
provisions of this section, shall be guilty of a high misdemeanor, 
and subject to indictment therefor, and on conviction, shall be 
punished by confinement at hard labor in the penitentiary for the 
space of four years. 
 

Act approved December 22, 1830 (Pam. 114), reprinted from 1837 Prince’s Digest (2d Ed.) of 
the Law of the State of Georgia, p. 279, available online through the University of Georgia 
School of Law. This law, and many other similar ones targeting persons of Cherokee descent, 
survived as part of Georgia’s statutory law very late into the Twentieth Century.  
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 But if that were indeed SBA’s view, it was both unreasonable and contrary to applicable 

law, specifically SBA’s own Program Regulations. As GTEC has already pointed out, SBA in 

this regard keeps incorrectly conflating the legally distinct Program requirements of Tribal 

control and Tribal ownership of the applicant entity during its analysis of the merits of GTEC’s 

Application. Only the issue of Tribal ownership, however, is material here because it was only 

GTEC’s supposed failure to demonstrate its Tribal ownership that caused SBA in the Final 

Denial to deny the company’s Application. 

 Stepping back, it is certainly true that for an applicant to obtain entry to the Program as a 

tribally-owned entity, it must demonstrate the existence of both tribal control and ownership. See 

13 C.F.R. §124.109(c)(3) & (4). However, the manner in which the applicant demonstrates each 

matter under the Program Regulations is materially different.  

 As GTEC has separately noted in its Memorandum, the company demonstrated the 

requisite Tribal control after noting that Mr. Sneed holds positions on the company’s Board of 

Directors and as one of its officers. See Declaration of Lucian Sneed dated November 11, 2019 

(“Sneed Decl. I.,” R. 95-100), ¶2; Declaration of Lucian L. Sneed dated June 8, 2020 (“Sneed 

Decl. II.,” R. 1069-80), ¶8(d). Moreover, other Tribal members make up the company’s 

management team. Id. Mr. Sneed is unquestionably a member of the Tribe, and on this record, 

SBA has not even attempted to argue otherwise. But, to the main point, requisite Tribal control 

of GTEC is demonstrated if, as here, Mr. Sneed as a Tribal member manages GTEC along with 

other Tribal members. See 13 C.F.R. §124.109(c)(3)(i). GTEC’s Application showed this and, 

importantly, SBA has never argued to the contrary.  
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 Thus, the fact that in OFA’s view, the Tribe in years past may have experienced various 

leadership disputes, which apparently along with other reasons disqualified the Tribe from 

attaining federal tribal recognition, can have no proper bearing on the merits of GTEC’s 

Application. While under the very best circumstances, SBA on this record may have thought that 

other persons associated with the Tribe (perhaps even many of them) disputed any claim to 

Tribal leadership that Mr. Sneed sought to make either currently or in the past. But his ability to 

manage GTEC’s affairs as a Tribal member, and thus satisfy the tribal “control” requirement set 

forth in the Program Regulations, was in no way dependent under the Program Regulation upon 

him actually holding any form of recognized or universally accepted position in the Tribe. He 

just had to be a member of the Tribe. If SBA found itself dissatisfied with this proper analysis 

and outcome as applied to this particular Application, the agency should have drafted its Program 

Regulations differently and more stringently, to the extent it could have done so while remaining 

faithful to the Act’s requirements and intent. But having drafted the Program Regulations as it 

did, GTEC, as the Program applicant, was entitled to rely on them and, more particularly, had a 

right to expect that SBA would itself follow them when determining the merits of the 

Application. See, e.g., Morton v. Ruiz, 415 U.S. 199, 235 (1974) (agency regulations have the 

force of law thus requiring that the agency follow them just as all who come before it are 

required to do); United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 265 (1954), 

superseded by statute as stated in Department of Homeland Sec v. Thuraissigiam, 347 U.S. 260 

(2020) . 

 What therefore remains is only the determinative, separate issue of Tribal ownership and, 

in particular, whether any of OFA’s observations regarding past leadership disputes among 
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Tribal members had any proper bearing upon that central issue. In fact, those matters had no 

significance at all, for several reasons.  

 Preliminarily, nowhere in the Program Regulations does SBA state that the Tribe’s 

ownership of GTEC had to be established by the company demonstrating that the Tribe had any 

particular form of management or, indeed, any form of unified or harmonious leadership 

structure. Instead, SBA’s own form application and accompanying checklist of items the 

applicant should submit only included a notation that, as applicable here, the applicant claiming 

to be tribally-owned submit one or more stock certificates attesting that this was indeed the case. 

See R. 258 and the applicable portion under “Documents Requested” of SBA Program 

application Form 1010. GTEC did so in this case (R. 432), and SBA has neither found nor sought 

to contend otherwise.  

 Nothing more was required under the Program Regulations to establish that GTEC was in 

fact owned by the Tribe. SBA has not intimated that the stock certificate that GTEC submitted in 

support of its Application reflecting the Tribe’s ownership was somehow fraudulent or not 

authentic. Nor has SBA questioned that under Georgia law, the stock certificate provided proper 

evidence, without more, of the Tribe’s ownership of GTEC because, frankly, that is what stock 

certificates are intended to do. See GTEC Mem. at 32. Again, if SBA had desired to impose a 

higher evidentiary burden upon Program applicants similarly situated to GTEC to prove requisite 

tribal ownership, the agency could have and should have drafted its Program Regulations to so 

provide. It did not. Thus, in the absence of more authority than the SBA enjoyed here, the 

agency’s decision to nonetheless deny the Application was inconsistent with the Program 

Regulations and, hence, was neither reasonable nor consistent with law.  
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 That proper conclusion is supported by at least one other matter and, more particularly, a 

poignant question that cries out for an agency answer or response on this record:  if GTEC could 

not obtain entry to the Program, then how possibly could any business entity claiming to be 

owned by the Tribe gain admission? GTEC submits that if SBA were to consistently apply the 

cited portions of the Council Report or OFA’s Proposed Findings to any applicant coming before 

the agency claiming to be owned by this Tribe, none could withstand SBA’s strict scrutiny 

leading to only one conclusion or outcome -- application denial. That, however, would 

contravene both the intent of the Act, and the text of the Program Regulations, which provide that 

there must be some path for a tribally-owned applicant, including one associated with this Tribe 

in particular, to obtain admission to the Program. 

 But if SBA holds true to form, the agency will likely seek to relegate any such issue, 

question, or concern that GTEC seeks to raise along these lines to the realm of idle speculation. 

But it is not. Take Mr. Sneed’s background and qualifications associated with the Tribe, as is 

reflected on this record, and that SBA does not seek to question or dispute. He traces his ancestry 

to several Cherokee Indians who formally resided in Georgia. See Sneed Decl. II at ¶¶3-4 & ¶10, 

fn. 8. He holds a Tribal registry card (R. 1002), as do other GTEC officials (R. 1003-04). He was 

present at the 1993 bill signing ceremony when then-Governor Zell Miller signed into law what 

is now O.C.G.A. §44-12-300(a)(1) recognizing the Tribe. See Sneed Decl. I. at ¶9(a) & Exh. 1 

(R. 98, 102). He provided SBA with a letter dated June 1, 2002, by then-Governor Roy E. Barnes 

requesting that Mr. Sneed assume the position of Registrar of the Tribe charged with the 

responsibility to create and maintain an accurate roll reflecting each of the Tribe’s members. 

Sneed Decl. I at ¶2 & Exh. 2 (R. 95, 104). Governor Barnes stated in his letter that he was asking 
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Mr. Sneed to assume that position after various leadership disputes and disagreements had 

already broken out, as OFA’s Proposed Findings would much later reflect upon. Id. 

 Similarly, Mr. Sneed offered another letter from then-U.S. Senator Zell Miller dated 

November 2, 2002 (R. 106), reflecting back upon his time signing the Tribe’s recognition act into 

law, while also recognizing Mr. Sneed’s appointment as Tribal Registrar. Yet another, later letter 

from then-Georgia State Senator Carol Jackson dated July 16, 2004 (R. 108), again recognized 

and thanked Mr. Sneed for acting as Tribal Register and, at least during certain times, as the 

Tribe’s Executive Chairman as well. Finally, Mr. Sneed also noted to SBA that over the many 

intervening years, he has acted tirelessly and unceasingly on Tribal affairs while also seeking to 

develop and foster its advancement. Sneed Decl. II at ¶5. In many ways, this has been his life’s 

work. 

 So the question the Court should consider asking SBA is that if an entity managed by Mr. 

Sneed cannot obtain Program admission or, stating the same point in SBA’s verbiage, namely the 

agency supposedly cannot “determine” on this record that the Tribe owns GTEC, who can 

possibly survive or succeed under the agency’s strict scrutiny? If the Council Report as relied 

upon by SBA is to be believed, under that organization’s expressed view, today there is no 

properly existing Georgia Tribe of Eastern Cherokee, regardless of whatever else the Georgia 

Legislature may have stated on that subject. Instead, the entity supposedly exists merely in the 

form of some Native American heritage society. Taking the Council Report’s analyses and 

conclusions as SBA has embraced them to their logical extreme, there therefore cannot be any 

business entity, whether or not associated with Mr. Sneed, who could properly petition for entry 

to the Program. Similarly, by relying upon OFA’s Proposed Findings to deny GTEC’s Program 
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Application, SBA has set a bar that no business entity affiliated with the Tribe can overcome, 

because the Tribe will always be unable to demonstrate that it satisfies requisites or metrics 

applicable to completely separate question of federal tribal recognition. 

Conclusion 

 In order to obtain entry of summary judgment, SBA was required to demonstrate that it 

acted reasonably when it denied the Application based upon the quoted portions of the Council 

Report and OFA’s Proposed Findings. Moreover, SBA had to demonstrate that its decision to 

deny the Application was fully consistent with the Act, its own Program Regulations, and 

applicable Georgia law. SBA failed to carry its burden in all respects for the reasons stated above 

and in GTEC’s Memorandum filed in support of its cross motion for summary judgment. This 

Court should therefore deny the SBA’s Motion, while granting GTEC such other and further 

relief that is just and appropriate.  
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