
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA                                                   

__________________________________________ 
       ) 
GTEC INDUSTRIES, INC.,     ) 
       ) 
 Plaintiff,     ) 
       ) 

v.     ) Civil Action No. 19-1030 (CJN) 
     ) 

ISABEL CASILLAS GUZMAN, Administrator,  ) 
U.S. Small Business Administration,   ) 
       ) 
 Defendant.     ) 
__________________________________________) 
 

DEFENDANT’S MEMORANDUM OF POINTS AND AUTHORITIES  
IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT  

 
Defendant, the U.S. Small Business Administration (“SBA” or “Agency”), respectfully 

submits this Memorandum of Law in Opposition to Plaintiff GTEC Industries, Inc.’s (“GTEC”) 

Motion for Summary Judgment.  ECF No. 34.  SBA’s determination to deny Plaintiff entry to the 

8(a) Business Development program was reasonable and fully accorded with the law.  The Court 

should uphold the SBA’s denial of GTEC’s application  

SUMMARY 

Plaintiff seeks review, under that Administrative Procedure Act, 5 U.S.C. § 551(13), of 

SBA’s decision to deny its application into the 8(a) Business Development Program because 

Plaintiff did not establish that it was owned by a recognized Indian Tribe, within the meaning of 

13 C.F.R. § 124.3.  SBA’s decision was neither arbitrary nor capricious.  It provided an extensive 

record of reasons for its decision, including an analysis of facts and statutes.  On reconsideration, 

SBA again found that GTEC had not provided sufficient evidence to overcome the reasons for 

declination.  As SBA’s action was “reasonable and reasonably explained” and “[j]udicial review 

under [the APA] standard is deferential,” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 
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(2021), the Court should uphold the SBA’s denial of GTEC’s application, deny Plaintiff’s Motion, 

and grant summary judgment in Defendant’s favor.  

ARGUMENT 
 

I. SBA’s DETERMINATION THAT PLAINTIFF WAS NOT ELIGIBLE FOR THE 
8(a) PROGRAM WAS NOT ARBITRARY, CAPRICIOUS, AN ABUSE OF 
DISCRETION, OR OTHERWISE NOT IN ACCORDANCE WITH THE LAW 

 
A.  The 8(a) Program 

Small Business Act §§ 8(a) and 7(j) authorize a Minority Small Business and Capital 

Ownership Development Program (the “8(a) Program”) to assist eligible, small, disadvantaged 

business concerns to compete in the American economy through business development. 13 C.F.R. 

§ 124.1.  Tribally-owned concerns, as defined in 13 C.F.R. § 124.3, are eligible to participate in 

the 8(a) Program if, among other criteria, the qualifying Indian tribe demonstrates its economic 

disadvantage and is recognized by either the Federal Government or by a state government as 

eligible for special programs and services based on its status as a tribal entity.  Thus, one way to 

gain entry into the 8(a) Program is for a business entity to be unconditionally owned and controlled 

by one or more socially and economically disadvantaged individuals1 who are of “good character,” 

are citizens of the United States, and who can demonstrate the potential for business success. 

13 C.F.R. § 124.101. There is a rebuttable presumption that members of specific racial and ethnic 

groups are socially disadvantaged. 13 C.F.R. § 124.103(b).  These groups include “enrolled 

members of a Federally or State recognized Indian Tribe.”  13 C.F.R. § 124.103(b)(1).2 

 
1   A socially disadvantaged individual is someone who has been “subjected to racial or ethnic 
prejudice or cultural bias within American society.” 13 C.F.R. § 124.103(a). 
 
2   The Small Business Act and SBA’s implementing regulations define “Indian tribe” as “any 
Indian tribe, band, nation, or other organized group or community of Indians . . . which is 
recognized as eligible for the special programs and services provided by the United States to 
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B. GTEC Did Not Establish That It Was A Business Entity Owned And 
Controlled By A Recognized Indian Tribe 

 
The SBA denied GTEC’s admission to the 8(a) Business Development Program on the 

basis that it failed to demonstrate that it was a business entity unconditionally owned and controlled 

by the Georgia Tribe of Eastern Cherokee, a recognized Indian tribe.   

In the August 21, 2019, letter addressing GTEC’s re-opening request application, the SBA 

explained that it had obtained a 2007 study by the Georgia Council on American Indian Concerns 

concluding that GTEC, as presented by the Plaintiff, was not the tribe recognized by the Georgia 

General Assembly. More specifically, the letter stated: 

[T]he Agency has recently received information indicating that the Tribe is not the 
same entity recognized by the Georgia General Assembly. Specifically, SBA is in 
receipt of a study commissioned by the Georgia Council on American Indian 
Concerns – and at the request of the Governor – to investigate the claims of the 
various parties claiming to be that Indian group recognized by the Georgia General 
Assembly as being the Georgia Tribe of Eastern Cherokee. As pertinent to GTEC’s 
8(a) BD application, this study concluded that your organization is not the Georgia 
Tribe of Eastern Cherokee as recognized by the Georgia General Assembly.  
 

AR at SBA001047-1050 (Recission and Re-Opening Letter, Aug. 21, 2019). 

SBA also obtained the May 6, 2016, Proposed Findings Against Acknowledgement of the 

Office of Federal Acknowledgement (the “Acknowledgement Office”), which concluded that the 

Tribe did not meet three of the seven criteria for Federal acknowledgement as a tribe. SBA 

explained that public findings of the Acknowledgement Office also called into question which 

tribal entity in Georgia is the state-recognized tribe.   

 
Indians because of their status as Indians, or is recognized as such by the State in which the tribe, 
band, nation, group, or community resides.” 13 C.F.R. § 124.3; 15 U.S.C. § 637(a)(13). 
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The SBA carefully compared the Council’s and Acknowledgement Office’s findings 

against the evidence submitted by Plaintiff.3  SBA’s August 10, 2020, reconsideration declination 

letter provides: 

As SBA previously explained the question in this application is whether GTEC [the 
claimed Indian tribe in your application], as a factual matter, is the same entity 
recognized by the State of Georgia as an American Indian Tribe. Two credible 
finders of fact—the Council and [Acknowledgement Office]—have raised 
significant questions as to whether GTEC is the same Tribal entity recognized by 
the State of Georgia. After carefully weighing these findings against the additional 
information and documentation you submitted in connection with the 
reconsideration request, I continue to find that SBA is unable to determine whether 
GTEC qualifies as an Indian tribe eligible to participate in the 8(a) BD program. To 
this end, I do not believe GTEC has provided sufficient evidence that would allow 
SBA to conclusively make this determination. 
 

SBA001674-1678 (Reconsideration Declination Letter, Aug. 10, 2020).4 

The record establishes that there is a “rational connection between the facts found and the 

choice made.”  State Farm, 463 U.S. at 43 (quoting Burlington Truck Lines, 371 U.S. at 168); 

Alpharma, 460 F.3d at 6.  SBA considered all the evidence before it, based its conclusion on that 

evidence, and provided a clear rationale for its conclusion.  Thus, the bases for SBA’s decision are 

 
3   With respect to the Tribe’s petition for federal acknowledgement, Acknowledgement 
Office concluded: 
 

Various other groups claim to be the state GTEC tribe, including GTEC-Echota 
Fire, a GTEC group led by Bill Dover, and a group “recognized” by the federally 
recognized United Keetoowah Band of Cherokee Indians (UKB). These groups are 
separate from the GTEC petitioner, representing completely different groups of 
different character, aims, and ancestry. 

 
SBA001650-1656 (Initial Decline Letter, April 24, 2020). 
 
4   In the Opposition, Plaintiff asserts that the shares of GTEC are owned by GTEC, Inc., “a 
Georgia not for profit corporation that serves as the Tribe’s legal presence in lieu of the Tribe 
otherwise existing under applicable law merely as an unincorporated association.”  See ECF 34-1 
at 4 n. 5.  Thus, according to Plaintiff, GTEC is owned by GTEC, Inc., which allegedly is owned, 
in part, by the Georgia Tribe of Eastern Cherokee.  The tribe is not the direct owner, and is not 
here alleged to be the majority owner, either. 
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clear.  Domtar, 347 F.3d at 311-12. (D.C. Cir. 2003).  SBA’s determination was logical and fact 

centered.  It was not arbitrary, capricious, or contrary to law.  Accordingly, the Court should uphold 

the SBA’s denial of GTEC’s application, deny Plaintiff’s Motion, and grant summary judgment in 

Defendant’s favor.   

C. The SBA Appropriately Reached its Final Denial. 

Plaintiff argues that the SBA’s denial of the Application “was contrary to applicable law, 

more particularly SBA’s own Program Regulations and Georgia state law. It was also reached in 

a manner that was arbitrary and capricious.”  ECF 34-1 at 18.  This argument is premised, in part, 

on Plaintiff’s assertion that the SBA lacked authority to re-open its consideration of GTEC’s 8(a) 

Program application and that the SBA improperly supplemented the Administrative Record with 

a declination ground that was not cited during the initial review of the application.  Plaintiff bases 

its argument on 13 C.F.R. § 124.205.5  ECF 34-1 at 22-28.  

However, the asserted limitations on the SBA’s authority to unilaterally reconsider an 

application do not exist.  First, the clear intent of 13 C.F.R. § 124.205 is to set forth an applicant’s 

administrative remedies. Second, this regulation must be read in context, i.e., along with the other 

regulations governing the 8(a) Program.  Specifically, 13 C.F.R. § 124.204(b) and (c) provide: 

How does SBA process applications for 8(a) BD program admission? [. . .] 
 

(b) SBA, in its sole discretion, may request clarification of information contained 
in the application at any time in the application process. SBA will take into account 
any clarifications made by an applicant in response to a request for such by SBA.  

 
(c) The burden of proof to demonstrate eligibility is on the applicant concern. If a 
concern does not provide requested information within the allotted time provided 
by SBA, or if it submits incomplete information, SBA may presume that disclosure 

 
5   13 C.F.R § 124.205 provides: “Can an applicant ask SBA to reconsider SBA’s initial 
decision to decline its application?  There is no reconsideration process for applications that have 
been declined. An applicant which has been declined may file an appeal with SBA’s Office of  
Hearings and Appeals pursuant to § 124.206, or reapply to the program pursuant to § 124.207.” 

Case 1:19-cv-01030-CJN   Document 37   Filed 04/04/22   Page 5 of 7



6 

of the missing information would adversely affect the firm or would demonstrate 
lack of eligibility in the area to which the information relates. 

 
Id.  There are no provisions in this section precluding SBA from unilaterally reconsidering an 

application.  Indeed, SBA’s regulations provide that the SBA has sole discretion to request 

clarification of information contained in the application at any time in the application process. 

13 C.F.R. § 124.204(b). As such, SBA properly exercised its discretion to re-open Petitioner’s 

application to reconsider the previous grounds for declination, as well as additional concerns 

related to GTEC’s status as an entity owned and controlled by an Indian tribe. 

Thus, the Court should uphold the SBA’s denial of GTEC’s application.  

 

*     *     * 
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CONCLUSION 

For the foregoing reasons, the Court should uphold the SBA’s denial of GTEC Industries, 

Inc.’s 8(a) Business Development application, deny Plaintiff’s Motion, and grant summary 

judgment in Defendant’s favor.    

Dated:  Washington, D.C. 
April 4, 2022     Respectfully submitted, 
 

MATTHEW M. GRAVES 
United States Attorney 
D.C. Bar No. 481052 

 
BRIAN HUDAK 
Acting Chief, Civil Division 

      
    By:  /s T Anthony Quinn                                                
     T. ANTHONY QUINN 

  D.C. Bar No. 415213 
     Assistant United States Attorney  
     Civil Division 
     555 Fourth Street, NW 
     Washington, D.C. 20530 
     Phone: (202) 252-7558 
     Email: tony.quinn2@usdoj.gov 

       
Counsel for Defendant 

 
 
 
Of Counsel: 
 
BEVERLEY HAZLEWOOD 
Trial Attorney 
Office of General Counsel  
U.S. Small Business Administration 
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