
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
UNITED STATES OF AMERICA,       

  Plaintiff,  

       v.                                        21-CR-591 MV 

GEORGE SKEET,  

            Defendant. 

 

REPLY TO GOVERNMENT’S RESPONSE TO MOTION TO DISMISS 
 

George Skeet, through Assistant Federal Defender Alejandro Fernandez, 

hereby replies to the Government’s response.   

The Government’s focus on the number of feathers for sale is 
misleading. 
 

 The Government spends considerable time detailing the transactions at issue 

before touching upon the legal arguments put forward by Mr. Skeet.  (Doc. 33 at 2-

4)  It aims to impress upon the Court the large number of feathers involved. 

Although that is not strictly at issue, it is worth responding to.   

The volume of feathers looks substantial only until you consider the biology 

of a bird.  A single bald eagle has roughly 7,200 feathers.1 This appears to be 

 
1 Pierce Brodkorb, Number of Feathers and Weights of Various Systems in a Bald Eagle. The 
Wilson Bulletin, vol. 67, no. 2, Wilson Ornithological Society, 1955, pp. 142–142. 
Available at:  
https://sora.unm.edu/sites/default/files/journals/wilson/v067n02/p0142-p0142.pdf  (last visited 
March 28, 2022)  
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somewhere in the midrange for birds generally.2  Thus, even if the total number of 

feathers sold or put up for sale by Mr. Skeet was numbered in the hundreds, the 

feathers involved are accounted for by a single bird of the various named species.  

This number of feathers is vastly outnumbered by the number created by the 

myriad other causes of bird slaughter detailed in reports by the United States Fish 

& Wildlife Services.3   

The largest culprits, habitat degradation and loss, pet cats, and direct 

collisions with industrial processes and structures so wildly outweigh the number 

of birds used in worship, the Government’s focus is misleading.  Compared to the 

scale on which birds are threatened by our collective social practices, all sales by 

Native religious practitioners to other native practitioners is negligible.      

The Government attacks Mr. Skeet’s standing by misconstruing 
his argument.     

 
 The Government points out that Mr. Skeet is not an enrolled member of any 

of the bands of the Lake Superior Chippewa.  (Doc. 33 at 5-6)  To this it adds that 

 
2 Id. (“It is interesting to note that the eagle had only a few more feathers than a Screech Owl . . ., 
fewer than a Barred Owl . . ., and considerably fewer than several species of swimmers of 
smaller size.”)    
 
3 U.S. Fish & Wildlife Service Publications, Migratory Bird Mortality: Many Human-Caused 
Threats Afflict our Bird Populations, 2002.   
Available at:  
https://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1363&context=usfwspubs 
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he does not have standing to assert Chippewa treaty rights as described in United 

Stated v. Bresette, 761 F.Supp. 658 (D. Minn. 1991).  Id.    

 Mr. Skeet, of course, is not asserting Chippewa treaty rights.  He argues that  

Bresette is an analogous case and urges its reasoning insofar as it provides 

persuasive authority.  Mr. Skeet is an enrolled member of the Navajo nation, and 

unlike the several groups who are successors to the Lake Superior Chippewa, the 

lineage between the Navajo nation that entered the treaty and Mr. Skeet is 

unquestionably clear and does not require extensive litigation to establish.   

Because he is an enrolled member of the Navajo Nation, he has standing to 

assert treaty rights under the Navajo Treaty of 1868.  As the Tenth Circuit found, 

regarding the Navajo Treaty of 1868, “while such treaties are the product of 

negotiations with tribes as collective entities, there can be little doubt that they 

endow individual tribal members with rights and responsibilities.”  United States v. 

Fox, 573 F.3d 1050, 1053 (10th Cir. 2009).   

If this Court does find Bresette’s reasoning persuasive, the only legal 

question is whether there are grounds to distinguish it with the present case, and 

whether those differences compel a contrary outcome.      

The best argument that the Government puts forward on those questions is 

that “the language in the Chippewa treaties is much broader than the language in 

the 1868 Navajo Treaty.” (Doc. 33 at 7)  Despite it being its best argument, 
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however, the Government cites no authority or sources.  Neither does it explain the 

differences it perceives through a close textual analysis.  Its argument is equally 

bold and without merit.   

Modern Navajo law does not determine treaty construction.     
 

The Government argues that “there is no historical evidence of a Navajo 

practice of commercializing eagle or other bird parts” and then three sentences 

later says that “[r]ather than refuting the numerous anthropological references 

Defendant cites throughout his Motion, the United States asks this Court to 

consider Navajo Nation law and policies.”  (Doc. 33 at 8-9)  But those 

“anthropological references” cited throughout the motion are precisely the 

“historical evidence” the Government claims Mr. Skeet lacks.  So rather than 

contending with the fact that there is very clear historical precedent for selling 

eagle feathers, it sidesteps and dives towards a completely different body of law.     

This attempt to substitute current Navajo law with historical practice is 

flawed.  “It is axiomatic that Indian treaty rights are to be afforded a broad 

construction and, indeed, are to be interpreted as the Indians understood them.”  

Bresette, 761 F.Supp. at 661. (emphasis in the original).  The treaty is thus 

constructed as the Navajo who entered the treaty would have understood it.  

Modern day Navajo law and policies do not satisfy this standard.  Current law has 

been molded by the intervening 154 years of negotiation with, pressure by, and 

Case 1:21-cr-00591-MV   Document 36   Filed 05/04/22   Page 4 of 15

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=761%2Bf.supp.%2B658&refPos=661&refPosType=s&clientid=USCourts
https://nmd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2021&caseNum=00591&caseType=cr&caseOffice=1&docNum=33#page=8
https://nmd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2021&caseNum=00591&caseType=cr&caseOffice=1&docNum=33#page=8


5 
 

quasi-colonial rule of the American Federal government, not to mention its own 

development as a modern society.  It thus fails as a measure of how the original 

signatories to the treaty would have understood their treaty rights.   

      Whether we should honor modern self-governance and self-

determination is an entirely different question.  First, because it misses the question 

about what the signatories understood.  Second, because it is inextricably linked to 

the historical and ongoing relationship with the Federal Government.  In 2021 

alone, the Navajo Nation received over 2 billion dollars in Covid relief and 

infrastructure aid.  This was not the first large cash infusion.  On this basis alone, 

there can be little doubt that there are powerful economic incentives to ensure 

Navajo law is congruent with Federal law.   

With international aid programs, the concept of “conditionality” is explicit 

and touted as an important aspect of foreign support.4  There is little reason to 

believe that the relationship between the Navajo Nation and the Federal 

Government is any different.  Whether stated or implicit, the concept of 

“conditionality” has long shaped Navajo law.     

 
4 See, e.g., International Monetary Fund, IMF Conditionality, 2021 (explaining that making loans 
conditional on “policy adjustments” in the recipient country is an essential aspect of constructive 
foreign aid).   
Available at:  
https://www.imf.org/en/About/Factsheets/Sheets/2016/08/02/21/28/IMF-Conditionality (last 
visited, May 2, 2022)  
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If we are to observe, as the Government invites us to, that “the Navajo 

Nation [] have the inherent right to self-govern and retain the power to regulate 

how reservation wildlife resources are managed” we must not stop with the 

Government’s analysis.  (Doc. 33 at 9-10)  If we are looking to Navajo law for 

guidance on treaty interpretation we must also import its notions of justice.  Mr. 

Skeet faces prison time under the federal statute, and only a fine under Navajo law.  

True allegiance to the principle that the people of the Navajo Nation retain the 

power to self-govern means contending with this fact.  It might also mean 

questioning whether the Federal Government should play any role in this matter 

since Navajo law is fully capable of addressing the issues presented in this case.   

Government’s exhibit 7 deserves special comment.5 

 The Government included the 1975 policy statement of then Secretary of the 

Interior Rogers C. B. Morton.  The document is an astounding example of 

American paternalism and hegemony.  The document remarks that “both the 

Department of the Interior and American Indians share an additional responsibility 

to conserve wildlife resources, including federally protected birds.”  The document 

is neutral on its face, but fantastically misplaced in the context of American-

Navajo relations.  On the one side, we have a relatively tiny population of people 

 
5 Eric Holder’s memo adopts the Morton Policy and therefore does not require separate mention 
except to say that it fairs no better in actually respecting Native Americans.   
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that have contributed negligibly to the environmental causes leading to decimated 

bird populations, and on the other, the world’s chief culprit.  And it is the latter that 

is reminding the former of its responsibilities.   

 Further, that he “can assure American Indians that our policy is to permit 

them to engage in the following activities without fear of prosecution,” is painfully 

paternalistic.  The audacity of Mr. Morton and the Government he represents in 

saying that he “encourage(s) American Indians to express their identity and to 

freely pursue their cultural and religious practices” is astounding.  First, his 

encouragement is neither welcomed nor needed.  Second, he puts these phrases in a 

document intended to partially circumscribe traditional Native American life. 

 But there is an important thread that lays at the bottom of this otherwise 

twisted reasoning; American Indians were accustomed to selling eagle feathers and 

migratory bird parts.  One could not otherwise justify a high-level cabinet policy 

position on the topic.  Our Government does not write policies to address non-

issues.  The supposed “uncertainty and confusion over the application of Federal 

bird protection laws to Indian cultural and religious activities,” and later in the 

document, the “uncertainty and confusion presently experienced by American 

Indians” recognizes that the federal government has decided to clear up the 

“confusion” by describing the line that Native Americans must not cross.  There 

would be no basis to say there was “confusion” if nobody was selling feathers to 
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begin with.  In such a case, Mr. Morton could have written a one sentence policy 

statement: “You might be confused, but do not worry, everyone is doing great.”  

 Incidentally, the Morton policy statement also lends further support for the 

theory that modern Navajo law was sculpted to conform with Federal expectations.  

As the statement reads, “one area of discussion should be the possibility of 

American Indians sharing with the Federal officials the responsibilities of wildlife 

management and enforcement through the adoption of tribal ordinances designed 

to conserve federally protected birds.”  The Navajo government heeded the call.   

The Government misunderstands the nature of scholarly works 
and misconstrues the importance of Mr. Skeet’s statements.  

 
 The Government argues that Mr. Skeet “fails to meaningfully discuss how 

the prohibition on selling feathers is a substantial burden to his religious practice 

and not just a burden on his economic life.”  (Doc. 33 at 12)  This represents a 

wholesale dismissal of what the Government later disparages as a discussion of 

“Navajo traditional customs and culture as examined through anthropological 

literature” but not supported by the “facts.” (Doc. 33 at 15)   

The Government also attacks Mr. Skeet based on his post-arrest statements 

where he acknowledged that selling feathers was unlawful.  Both critiques are 

unfair.   

Mr. Skeet has shown himself to be a deeply spiritual man who dedicates 

himself to the maintenance and production of ceremonial items.  Turning to 
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literature and scholarly works to explain his views is entirely legitimate.  It helps 

put a grammar in place, a common scheme that we can discuss intelligently in 

Court.   

If I wanted to understand the constellation of beliefs held by any religion, I 

could ask an individual adherent to explain to me their views, but that is a heavy 

burden, and unlikely to produce useful results.  It is not that they are “not true 

adherents” but only that most religious followers know very little about the 

grammar of their beliefs.  They know the subjective experiences, the cultural 

heritage, the praxis.  The world religions’ best apologists are not your average 

practitioner, they are those who have spent years studying the subject.  Scholars 

can step back and describe the structure and scope of religious practice.     

And this is not just true in religion.  Consider that most English speakers do 

not realize they use the subjunctive mood when speaking, and many would be hard 

pressed to tell us what the past perfect tense is, or even what a participle is.  It 

would nonetheless be improper to call a native English speaker not a “true English 

speaker.”   

Using Mr. Skeet’s comments from an accusatory interrogation to say he is 

not truly expressing a religious belief through the sale of religious items is the 

same misdirected disparagement.  His inability to cogently prepare a legal 

argument on the spot is not proof that selling feathers is not a “true expression of 
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his religion.”  Likely, none of us could defend our ability to speak English under 

such conditions.       

Economic objectives and religious practice are not mutually 
exclusive.   
 
It was the Government who reminded us that Mr. Skeet was proud when he 

made a particularly beautiful ceremonial fan.  “Two years in the making…finally 

finished,” he wrote.  Should he have explained to the hostile investigators what that 

meant to him, why he would take two years to carefully weave and adorn several 

feathers, and what selling it would mean?  They gave no indication that they cared 

for his explanation or in having a real heart to heart.   

Among the investigators’ first questions were, “[a]nd so do you know, 

beyond trading, like do you know what you can and can’t do as far as trading, 

selling, bartering with both those migratory birds and eagles?” (Doc. 33-1 at 4)  

The investigators approach was lacking all nuance.  It was formulaic, driven by a 

simple interpretation of the law.  It hardly invited a deeper discussion on the ways 

the laws limited Mr. Skeet’s religious expression.  And still, Mr. Skeet managed to 

explain his core motives; he told them that ceremonial items in his family were 

destroyed by the arrival of European religious practices, and he wanted to 

reconstitute his heritage.  (Doc. 33-1 at 9-11)      

How does selling feathers equate to religious practice?  Because of how it 

supports a religious community.  Because of how it allows Mr. Skeet to be 
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immersed in meaningful work rather than menial tasks to support someone else’s 

business.  Because of how he can imbue the object before him with his spirit.  

Because of how he can enter the stream of meaning that will abide in the feathers 

as they are used from one ceremony to the next, building, becoming good medicine 

and big medicine. I can go on, but for the Government it is all trashed because his 

religious practice was tainted by money.   

If we start from the untenable position that money and religion do not mix, 

we will go nowhere in our analysis, or a legitimate understanding of how religious 

beliefs operate in our world.  If instead we ask, what indications do we have that 

this economic activity was largely motivated by religion, proof abounds.  Mr. 

Skeet could make more money selling coffee at a chain outlet than selling the 

feathers he carefully cleans and prepares; why would he chose the latter?  Genuine 

religious belief.   Why did he narrow his market to a website dedicated to the 

Native American Church, and within that, only other Natives?  (Doc. 33-1 at 29-

30) Genuine religious belief.  Why did he sell genuine eagle feathers rather than 

much more easily obtained feathers of lesser spiritual value?  Genuine religious 

belief.  Why did he not sell to tourists hungry for “authentic” Native art who would 

not know the difference between an eagle feather and a turkey feather? Genuine 

religious belief.  In fact, claiming that Mr. Skeet sold curated feathers to only other 
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practitioners of Native American spirituality as a purely economic decision is the 

much harder position to defend.     

The Government’s insistence that a concomitant economic interest destroys 

a legitimate religious claim is plainly wrong.  This counsel has already gone on at 

some length on this subject.  (Doc. 24 at 9-11) But imagine if the Supreme Court 

said to the petitioners in Masterpiece Cakeshop to “get over yourselves, you are 

just selling cakes for cash!” or the defendants in Hobby Lobby “you guys literally 

just sell glue and paint, that is not an expression of Christian values.”  We would 

be in a very different posture.  But the Supreme Court did not, because someone’s 

economic pursuits can embody their beliefs, and can in turn, express their highest 

calling.   

The Government’s illogical enforcement scheme is not a narrowly 
tailored response to the substantial burden it places on Mr. Skeet’s 
religion.    
 
In the Sherbet/Yoder framework provided by the Government, Mr. Skeet 

falls within Yoder’s substantial burden test.  Namely, Mr. Skeet was “coerced to 

act contrary to [his] religious beliefs by the threat of civil or criminal sanctions.”  

Navajo Nation v. U.S. Forest Service, 535 F.3d 1058, 1070 (9th Cir. 2008).  The 

threat of criminal sanctions is clear, so the only question is whether being 

prevented from selling sacred items to other indigenous religious practitioners is 

contrary to Mr. Skeet’s religious beliefs.  This in turn requires a rehashing of the 
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arguments above regarding whether selling bird parts is part of his genuinely held 

beliefs.  This much the parties agree on.  (Doc. 33 at 18) (“The criminal penalties 

for feather sales can only be considered a substantial burden if Defendant first 

demonstrates that selling feathers is itself a sincere religious exercise.”)  

The examples the Government gives of analogous prohibitions (kidnapping 

in ultra-Orthodox Jewish communities as in United States v. Epstein, 91 F.Supp.3d 

573 (D.N.J. 2015) or selling drugs) fails to reach the issues here.  The examples 

miss the nature of the harm that is meant to be curbed by prosecuting people who 

sell bird feathers.  Kidnapping is obviously a very dangerous practice, and so is 

selling illicit drugs.  Selling feathers does not pose risks of a comparable sort.   

Instead, the prohibition on selling feathers is meant to promote and support 

healthy bird populations and preserve a national icon.  But the objectives of 

protecting human life and helping birds survive for their own sake and as a 

national symbol are not equivalent.  One, because they are of morally different 

dimensions, but two, because enforcement actions against selling feathers does not 

reach the stated Governmental interest.  Even one person dies from a drug 

overdose or is kidnapped, and that is a human tragedy.  Resources spent to prevent 

that suffering is worthwhile.  The harm that is avoided by enforcement actions 

against religious practitioners selling birds is indiscernible on any scale. Even the 

individual bird is not saved from the far greater dangers they face elsewhere.     
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Unlike the risk to human life that is immediate, the risk here is to a 

comparatively tiny number of birds whose life is threatened in far greater ways by 

the host of social processes that support all of our modern lives.  And that is 

assuming sales largely involve the feathers of dead birds, which is not a sound 

assumption.  Birds naturally shed their feathers once a year.  Careful stewardship 

in a regulated market would promote sustainable breeding programs and might 

lead to population growth.       

But even if we are discussing dead birds, we have far bigger problems.  The 

U.S. Fish and Wildlife Service estimates that between 1.8 billion and 4.76 billion 

birds are killed each year by non-criminal human factors.  If we take the midrange 

as accurate, every man, woman, and child in the United States could get roughly 

60,000 feathers every year.  Even if only a small percentage of those birds were of 

protected species, we are in a nightmare scenario.  From a conservation perspective 

this is also an abysmal state of affairs; we are spending lavishly to curtail the harms 

on the extreme margins of what we face.  This is not unlike trying to battle global 

warming by targeting individuals who litter by the ocean.       

The magnitude of the problem that falls outside of the criminal law 

completely eclipses law enforcement’s claimed objectives.  The criminalization of 

Native people is doing nothing other than further subordinating a traditionally 

subjugated group of people.  Given the scale of the harm birds face from other 
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causes, and the uselessness to bird populations of prosecuting Native Americans 

for selling birds to other Native Americans, a narrowly tailored rule would 

altogether avoid prosecuting Native Americans for selling bird parts to other 

Native Americans.   This rule, not the completely indefensible one the Government 

employs, passes the “severe form of the ‘narrowly tailored’ test.”  United States v. 

Wilgus, 638 F.3d 1274, 1287 (10th Cir. 2011).   

    
WHEREFORE, Mr. Skeet respectfully requests that this Court dismiss the 

indictment against him.  

 

      Respectfully Submitted,  
       
       
      [Electronically Filed]    
      ALEJANDRO B. FERNANDEZ  
      Counsel for Mr. George Skeet 

Federal Public Defender  
      111 Lomas Blvd. NW, Suite 501 
      Albuquerque, New Mexico 87102 
      (505) 346-2489 
      alejandro_fernandez@fd.org   
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