
UNITED STATES DISTRICT COURT 

DISTRICT OF NEW MEXICO 

 

THE PUEBLO OF POJOAQUE, POJOAQUE 

PUEBLO GAMING COMMISSION, and 

POJOAQUE GAMING, INC., 

 

   Plaintiffs, 

 

v.         No. 1:21-CV-00373-MV-JHR 

 

HONORABLE MATTHEW J. WILSON, District 

Judge, and HENRY MARTINEZ,  

   

   Defendants.  

 

PLAINTIFFS’ REPLY TO DEFENDANT HENRY MARTINEZ’ RESPONSE  

(Doc. 28-1) IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT (Doc. 25) 

 

 Plaintiffs, Pueblo of Pojoaque, Pojoaque Pueblo Gaming Commission, and 

Pojoaque Gaming, Inc. (hereafter collectively “Pojoaque”), through undersigned 

counsel, Ripley B. Harwood, Esq. (Ripley B. Harwood, P.C.), Reply as follows to 

Defendant Henry Martinez’ Response, and in support of their Motion for Summary 

Judgment: 

I. RESPONSE TO ADDITIONAL MATERIAL FACTS 

 1.  Plaintiffs admit Henry Martinez’ “further material facts”.  Doc. 28-1, p. 3, 

bullets 8-9.  

     

II. NO GENUINE MATERIAL FACTS RENDER PLAINTIFFS’ MOTION PREMATURE   

 As anticipated, Henry Martinez argues that he was engaged in Class III gaming 

at the time of his fall and that the details of those activities require discovery and 

foreclose summary judgment at this time.  Doc. 28-1 §C at p. 6-7.  These contentions 

were addressed in Plaintiffs’ Memorandum at fn. 1, and in §III.  Doc. 25-1. 
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 Contrary to Mr. Martinez’ assertion, no genuine issue of material fact forecloses 

summary judgment or warrants any discovery.  The operative facts of his fall are 

beyond reasonable dispute.  First, there is the video capturing the incident (submitted 

with Doc. 15).  Second, Mr. Martinez denies Plaintiffs’ statement of material fact no. 5, 

but parrots the identical contention in Response.  See Doc. 25-1, bullet 5 at p. 2, 

compare Doc.28-1, bullet 5 at p. 3.  It is thus admitted by all that Mr. Martinez “was 

walking across the Cities of Gold Casino gaming floor when he slipped and fell... .” 

Doc.28-1, bullet 5 at p. 3. 

 Mr. Martinez’ recently evolved prevarication over whether his fall constitutes 

engaging in Class III gaming or was merely a walk in between such activity,1 is perhaps 

the best illustration that the conduct itself is not at issue.  Rather, the parties’ agreement 

over the salient facts of the fall together with the video, properly and thoroughly 

capture the factual backdrop. Whether such activity constitutes engaging in Class III 

gaming is a question of law for the Court to decide, just as it was in both Nash and 

Dalley.   

 Lastly, Mr. Martinez makes inconsistent arguments, further revealing the point to 

be without merit.  The Court is first mis-advised that whether Mr. Martinez is engaged in 

Class III gaming at the time of his fall is an issue of fact.  Doc. 28-1, §C.2. at p. 6.  Yet on 

the next page the Court is advised that it needs more facts in order to “engage in the 

legal analysis” of whether the conduct is within the purview of Class III gaming.  Id., at p. 

7 (emphasis added).   

 The Court is told that it is necessary to discover what Mr. Martinez was doing just 

before his fall in order to legally analyze the conduct.  Id.  Why?  Such information, even 
                                                             
1 See Doc. 25-2 (bracketed statement at p. 6); compare Doc. 28-1 (first introductory 

sentence). 
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if genuine and material, is wholly within Mr. Martinez’ own knowledge.  These are not 

facts that are ‘unavailable to the nonmovant’.  Rule 56.d.  If such information was really 

genuine and material it should have been adduced by Mr. Martinez in his Response.  

Rule 56.(c) & (e).   

 Mr. Martinez next contradicts his own claim that such facts require discovery by 

proceeding to describe them (albeit through argument of counsel rather than 

admissible evidence).  The Court is told that “he ran out of money and made a trip to 

the ATM machine.”  Doc. 28-1, p. 7.  Mr. Martinez next avers that he was on his way 

back to a slot machine when he slipped and fell.  Id., p. 8, last ¶.  None of this is news 

nor, given the video, are such hearsay facts even contested.  These revelations, to the 

extent they are even viewed as material given the breadth of Dalley’s holding and 

pronouncements, refute Mr. Martinez’ claim that undiscovered issues of material fact as 

to what he was doing should forestall Plaintiffs’ Motion.  The Court should reject the 

argument that summary judgment is premature.  It should instead resolve without delay 

the important sovereign immunity and subject matter jurisdiction issues at issue in 

Plaintiffs’ Complaint and this Motion.   

 

III. PLAINTIFFS’ MOTION IS NOT MOOT AND  

 THIS COURT SHOULD EXERCISE JURISDICTION 

 

 Mr. Martinez’ first argument rehashes points made in his Motion to Dismiss (Doc. 

12).  Pursuant to Rule 10(c), Plaintiffs adopt by reference the arguments set forth in their 

Response to that Motion (Doc. 17).  Mr. Martinez continues to omit the key fact that 

despite Plaintiffs’ request, he has steadfastly refused to dismiss his state court lawsuit.   

While that lawsuit remains viable, the threat to Plaintiffs’ sovereignty is both real and 

persistent.  It has not been “obviated” nor has it “evaporated”.  This Court has 
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jurisdiction over Plaintiffs’ Complaint.  The very nature of this recurring controversy 

emphasizes the need to exercise it.   

 

IV. MR. MARTINEZ’ DALLEY ANALYSIS BEGS THE QUESTION  

 AND ILLUSTRATES THE NEED FOR A BRIGHT LINE RULE  

 

 Mr. Martinez’ Dalley analysis begins by asking this Court to simply presuppose he 

was engaged in Class III gaming.  Doc. 28-1, p. 8.  This of course begs the very question 

that is the subject of both Plaintiffs’ Complaint and this Motion.  Mr. Martinez first 

accuses Plaintiffs of failing to mention that the Dalley fall occurred in a bathroom.  Doc. 

28-1 at p. 7.  What Plaintiffs actually say is that falls in a casino bathroom and falls on the 

casino floor are indistinguishable under Dalley.  It matters not under Dalley whether a 

slip and fall results from a wet bathroom floor or from stepping on packing materials not 

yet removed from somewhere else on a casino floor.  Both are simply regarded as 

occurrences tangential to the business of Class III gaming.  Doc. 25-1 at p. 2-3 & 7-8.   

 Neither scenario involves anything remotely approaching either of the 

hypotheticals set forth in Dalley footnote 7.  Both this fall and the one in Dalley 

arose in consequence of tangential business operations lacking the critical, 

requisite, direct relationship to a roll of the dice, a spin of the wheel, or the pull of 

a one-armed bandit:  

 “[A]ctivities occurring in proximity to, but not inextricably 
intertwined with, the betting of chips, the folding of a hand, or such 
like…” [fall outside the purview of IGRA-authorized gaming compact 
subject matter and are “tangential”].    
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 Dalley, 896 F.3d at 1207 & 1210.   Dalley is accordingly directly on point.  It is 

respectfully submitted that Dalley is dispositive of the underlying subject matter 

jurisdiction question at issue in this case and in this Motion.      

 Without reference to any legal authority, Mr. Martinez essentially asks this Court to  

regard proximate cause as a basis for reading jurisdiction-shifting authority into IGRA.  

Doc. 28-1, p. 8-9.  Proximate cause however, is merely a proof element common to 

every tort.  Without further evidence that causation is directly tied to engaging in a 

gaming activity itself, proximate cause alone falls short of Dalley’s benchmark.2  If the 

bare allegation that the conduct of a gaming enterprise proximately caused one’s 

injury is deemed to waive sovereign immunity for personal injuries occurring in Indian 

casinos, then the state courts will have subject matter jurisdiction over all such tort 

claims.3   

 The narrow and hypothetical exceptions articulated in Dalley were not driven by 

or even tied to proximate cause.  Mr. Martinez’ claim that torts arising out of the alleged 

performance of job duties by casino employees that are related to or required for Class 

III gaming (Doc. 28-1, p. 8-9), mischaracterizes the narrow analytical benchmark set 

forth in Dalley and drawn from the Supreme Court case upon which it relied.4  Actions 

arising in tort and having to do with the safety of walking surfaces at Indian casinos are 

                                                             
2 Section 8 of the gaming compact itself already promises to provide an adequate 

remedy for casino guests whose injuries are ‘proximately caused by the conduct of the 

Gaming Enterprise...”.  See Doe v. Santa Clara Pueblo, 2007-NMSC-008, ¶7, 141 N.M. at 

272.   
3 The Dalley Plaintiff made the same boilerplate causation allegation in his Complaint.  

See McNeal v. Navajo Nation, et al., First Amended Complaint for Personal Injuries at ¶ 

27, attached as Exhibit A.   Proximate cause language identical to that in Pojoaque’s 

Gaming Compact was also contained in the Navajo Nation compact under 

consideration in Dalley.  Dalley, fn. 2. 
 
4 Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 134 S. Ct. 2024, 188 L.Ed.2d 1017 (2014). 
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simply and unequivocally not directly related to, and necessary for, the licensing and 

regulation of Class III gaming “because they do not stem from the actual playing of the 

casino game.”  Dalley, 896 F.3d at 1207.  Unless persons are actually participating in a 

game itself, “we are hard-pressed to see how tort claims arising from their activities 

could be “directly related to, and necessary for, the licensing and regulation” of Class III 

gaming activities.” Id. at 1208.   

 Mr. Martinez’ argument and overall strategy merely illustrates the need for this 

Court to not only apply Dalley to foreclose the state court action in this case, but also to 

enunciate the bright line rule as requested in Plaintiffs’ Memorandum.  To this end, Mr. 

Martinez correctly perceives the Plaintiffs as seeking a ruling that will hopefully serve as 

a disincentive to the harmful and impermissible forum shopping which this case 

exemplifies.   

 Given his willful election to ignore federal precedent in an area where it 

preempts the field, Mr. Martinez’ suggestion that a bright-line response would be 

‘advisory’ is at least idiosyncratic, if not sanctimonious.  Unless and until the New Mexico 

Supreme Court takes action to reverse Santa Clara, Pojoaque respectfully submits that 

Santa Clara burdens the federal courts of this district with a heightened duty to 

safeguard Congress’ plenary power over Indian affairs, and to invalidate state court 

actions such as this which will otherwise repeatedly frustrate federal law and 

Congressional intent.  It would be nowhere near approaching “advisory’ for this Court 

to announce from the detailed and comprehensive analyses of Dalley and Nash, that 

only the very rarest of casino tort claims will ever even conceivably slip through that 

narrowest of jurisdiction-shifting cracks left open only in mere dicta afterthought in 
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Dalley.  The unalterable facts of this case are of course entirely unexceptional.  Dalley 

not only governs it, but should be regarded as disposing of it.  

 For all of the foregoing reasons, Pojoaque requests that this Court declare that 

the exclusive venue for unintentional torts of whatever kind and character, occurring in 

Indian Country at Indian gaming facilities operating under the auspices of IGRA, shall 

be in the tribal courts.  Plaintiffs request that this Court grant this Motion and authorize 

them to thereafter seek injunctive relief in the event that the state district court were to 

proceed with Mr. Martinez’ lawsuit despite this Court’s declaration.  Plaintiffs request 

such other and further relief as this Court deems proper.   

      Respectfully submitted,  

RIPLEY B. HARWOOD, P.C. 

       

      /s/ Ripley B. Harwood 

     By:  _______________________________  

      RIPLEY B. HARWOOD, ESQ. 

      Attorneys for Plaintiffs  

      201 Third Street NW Suite 500 

      Albuquerque, NM  87102 

      505 299-6314  

      505 480-8773 (c) 

 
 

 

I HEREBY CERTIFY that on the 3rd day of 

October, 2021, a true and correct copy of 

the foregoing Plaintiffs’ Reply to Defendant  

Henry Martinez’ Response and in Support of  

Motion for Summary Judgment was filed  

electronically through the CM/ECF system,  

which caused the following parties or counsel  

to be served by electronic means, as more  

fully reflected on the Notice of Electronic Filing: 
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NICHOLE HENRY, ESQ. 

Counsel for Defendant Henry Martinez 

nicole@whitenerlawfirm.com 

 

VICTORIA AMADA, ESQ. 

Office of the Attorney General  

Counsel for Defendant Honorable Matthew Wilson 

Vamada@nmag.gov  

 

/s/ Ripley B. Harwood 

_______________________________________  

RIPLEY B. HARWOOD 
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