
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

UNITED STATES OF AMERICA,      

  Plaintiff, 

     v.     21-CR-591 MV 

GEORGE SKEET, 

 Defendant. 

MOTION TO DISMISS 

George Skeet, through Assistant Federal Public Defender Alejandro 

Fernandez, hereby moves to dismiss the pending indictment.       

Background 

The United States is prosecuting Mr. Skeet for selling feathers of protected 

bird species.  The feathers were carefully prepared by Mr. Skeet to sell as religious 

and spiritual use.  He was selling the items on a Facebook page devoted to the 

Native American Church and discovered by an undercover officer who pretended 

to be of the Pascua Yaqui, a federally recognized tribe, seeking ceremonial regalia.  

Mr. Skeet now moves to dismiss the charges because they violate long-standing 

treaty rights and are an unlawful burden on his religious freedoms.   
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The Migratory Bird Treaty Act did not Extinguish Mr. Skeet’s Navajo 
Treaty Rights  

[Motion to Dismiss Count 1 of the Indictment] 
 

This case presents legal issues that are very close to those considered by 

another District Court.  In United States v. Bresette, 761 F.Supp. 658 (D. Minn. 

1991), the court decided that the defendant’s motion to dismiss “presents one legal 

question: do defendants have the right, as members of the Chippewa tribe, to sell 

migratory bird feathers obtained from land ceded by the Chippewa in the treaties of 

1842 and 1854?”  The court answered yes.  Mr. Skeet believes Bresette should 

persuade this Court to decide the issue in the same way.    

The question here is nearly identical, and the analysis proceeds similarly.  

The question—does Mr. Skeet, a member of the Navajo tribe, have the right to sell 

migratory bird feathers obtained from land ceded by the Navajo in the treaty of 

1868—must also be answered in the affirmative.   

In Bresette, the District of Minnesota engaged in a three-part analysis.  It 

asked, 1) Is there a treaty right? 2) Was it abrogated by the federal government? 

and 3) Did the Migratory Bird Treaty Act impose a permissible, nondiscriminatory 

regulation of the treaty rights under Puyallup Tribe v. Department of Game of 

Washington, 391 U.S. 392 (1968).  

a) Mr. Skeet had a treaty right to sell migratory bird feathers.     
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In 1868, the United States Government entered into a treaty with the 

“Navajo Tribe of Indians.” 15 Stat. 667 (the “Treaty).  In the Treaty, the Navajo 

retained their hunting rights.  Article IX of the Treaty stated that the Navajo “retain 

the right to hunt on any unoccupied lands contiguous to their reservation, so long 

as the large game may range thereon in such numbers as to justify the chase.”  

Separately, Article XIII of the Treaty promised that the Navajo were “reserving the 

right to hunt on the lands adjoining the said reservation formerly called theirs.”   

This language is very similar to that which has been interpreted as 

preserving the usufructuary rights of all of those who are successors in interest.  

Bresette, 761F. Supp. At 660.   Mr. Skeet, as a Navajo, is one such party.  In 

defining the scope of the usufructuary rights, the Bresette court decided that there 

was “ample evidence that the Chippewa understood that their hunting and 

gathering rights, which undeniably include the taking of migratory birds and their 

feathers, encompassed the sale of their catch.” 761 F.Supp. at 662.     

As the court in Bresette, defining the right involves understanding “that 

Indian treaty rights are to be interpreted as the Indians understood them.” 761 

F.Supp. at 661. (emphasis in the original).  Similar to the Chippewa, the Navajo 

would have understood their rights to include their traditional way of life, which 

included hunting and an active trade economy.   
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The context of the Navajo treaty bears this out clearly.  Some four years 

before the signing of the Treaty of 1868 the American government rounded up and 

forced thousands of Navajo to march several hundred miles away from their 

homes.1  The destination, unknown to the Navajo being displaced, was Fort 

Sumner, the eventual place of the Treaty’s signing.  Now known as The Long 

Walk, the acquisition of Navajo lands, forcible displacement and cultural 

assimilation and attempted ethnic cleansing of the Navajo people was not a single 

event, but instead at least 53 different traumatic events spanning over three years.2  

The conditions of their internment were a horror.  As one historian noted: 

If they survived the march the Navajos all wound up in the same 
location, a destination that surpassed their fears.  Hwéeldi was a 
nightmare that would not go away when dawn finally came.  Flat, 
barren, and nearly treeless, it was an empty landscape.  There were no 
mountains to be seen.  Imagine those who became ill and who died far 
from home.  Consider all the men who could no longer hunt or ride or 
demonstrate their courage or their generosity.  Picture the people trying 
to eat rancid bacon and to drink the miserable, alkaline water from the 
river.3   
. . .  
The desperate circumstances at the fort forced some Diné women into 
prostitution and syphilis became a significant problem among the 
people. . . ‘They were underfed, confined to crowded and unsanitary 

 
1 Peter Iverson, DINÉ: A HISTORY OF THE NAVAJOS (University of New Mexico Press, 2002),  
51-52.  
 
2 Id.  
 
3 Id. at 52.  
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camps, mentally distressed, and treated by doctors using alien 
procedures.’4   
 
The Treaty thus came as a reprieve.  It was because the previous decades 

saw an onslaught upon the Navajos and their way of life that the Treaty 

represented “a great triumph.”5  Rather than their total annihilation, it represented a 

chance, “not disappearance, but continuation.”6 The Treaty returned to the Diné a 

portion of their homeland.  It was an opportunity to be a people again, and to 

reclaim their way of life.      

A vibrant economy had been vital to the establishment and growth of the 

Navajo Nation for all of recorded history.  From before the arrival of Spaniards and 

Anglo settlers, there was trade between all people who lived in the area that is now 

Arizona, Utah, Colorado, and New Mexico.  Specifically, “Navajos are known to 

have traded with the Pueblos, Utes, Comanches, the Mescalero, Chiricahua, San 

Carlos, Jicarilla and white Mountain Apaches, the Hualapais, Yavapais, and 

Havasupais.”7  After the arrival of Europeans, trade included them as well.  Trade 

 
4  Id. at 59 (citing Robert A. Trennert, WHITE MAN’S MEDICINE: GOVERNMENT DOCTOR’S 
AMONG THE NAVAJO, 1863-1955 (University of New Mexico Press, 1998), 28-32.   
 
5 Id. at 36.   
 
6 Id.   
 
7 Willow Roberts Powers, NAVAJO TRADING: END OF AN ERA (University of New Mexico Press, 
2001) 25.   
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included “livestock, deer hides, baskets, and weavings for corn, meat, pottery, 

jewelry, and metal.”8  For the Navajo, an eminently pragmatic people, there was 

nothing that fell outside of permissible trade.  It was common, for example, for 

Navajo to purchase and sell the items that were necessary for their frequent 

ceremonies.9  And indeed, even sacred services were compensated.  Ceremonial 

healers were paid to conduct their ceremonies.10  Those things would have 

necessarily included eagles and eagle parts.     

Understanding the Treaty as the Navajo who entered the Treaty understood 

its terms means recognizing basic facts about who the Navajo are.  They are a 

highly socialized people with a robust trade economy, and a deep philosophical 

tradition that does not easily track a European model.  Ceremony enters every 

aspect of life in a way that makes anything as distinct as “religion” nearly 

impossible.  Further, acquiring sacred items through commerce, including feathers, 

was normal.  The Navajo thus necessarily imagined that their triumphant return to 

their homeland, marked by the signing of the Treaty, brought with it the right to 

acquire and sell sacred items for ceremony as it had always been done—through 

 
8 Id. at 15.   
 
9 Id. at 31.   
 
10  Iverson, DINE: A HISTORY, 101; Frisbie, NAVAJO MEDICINE, infra n. 12 , 72.       
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hunting, gathering, sale, and gift.  Unless abrogated, Mr. Skeet thus retains his 

right to sell migratory birds.     

b) Mr. Skeet’s treaty rights were not abrogated by the Migratory Bird Treaty 
Act.   

 
A treaty right can only be abrogated by an express act of Congress.  See, 

United States v. Dion, 476 U.S. 734, 738 (1986).  The Supreme Court decided that 

“[a]bsent explicit statutory language, we have been extremely reluctant to find 

congressional abrogation of treaty rights.” Dion, 476 U.S. at 739 (citations 

omitted).  Following this precedent, the Court in Bresette concluded that the 

Migratory Bird Treaty Act “contains no indication that Congress considered Indian 

treaty rights and chose to abrogate them.”  761 F.Supp. at 663.  It contrasted the 

Migratory Bird Act with the Bald and Golden Eagle Protection Act which the 

Supreme Court held in Dion specifically considered and abrogated indigenous 

people’s treaty rights.   

The Bald and Golden Eagle Act has a provision which allows for the 

Secretary of the Interior “to permit the taking, possession, and transportation of 

specimens thereof . . . for the religious purposes of Indian tribes.”  16 U.S.C. 668a.  

In Dion, it was decided that this “provision allowing taking of eagles under permit 

for the religious purposes of Indian tribes is difficult to explain except as a 

reflection of an understanding that the statute otherwise bans the taking of eagles 
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by Indians.” 476 U.S. at 740.  Thus, a specific abrogation of treaty rights was 

found in the Bald and Golden Eagle Protection Act.   

The Migratory Bird Act, however, does not have similar carve outs or other 

indications that indigenous treaty rights were considered.  Without such an express 

consideration, there was not an abrogation of treaty rights.  

As far as the argument under Puyallup Tribe v. Department of Game of 

Washington, 391 U.S. 392 (1968), that “the Migratory Bird Treaty Act is a 

permissible nondiscriminatory conservation measure,” I will not endeavor to speak 

for the Government in outlining this argument or refuting it peremptorily.  

Sufficient here is the finding in Bresette that it was inapplicable in nearly identical 

circumstances as the ones before this Court.      

Both the Migratory Bird Act and the Bald and Golden Eagle 
Protection Act constitute impermissible infringements on Mr. 
Skeet’s free exercise of religion.   
 

[Motion to dismiss Counts 1 and 2] 
 

Pursuant to the Religious Freedom Restoration Act, 42 U.S.C. 2000bb-1 

(“RFRA”), the “Government shall not substantially burden a person’s exercise of 

religion even if the burden results from a rule of general applicability, except . . . if 

it demonstrates that application of the burden to the person is in furtherance of a 

compelling governmental interest and is the least restrictive means of furthering 

that compelling governmental interest.”  In this case the question is whether the 



9 
 

Government can limit Mr. Skeet, an enrolled Indian, from selling items of religious 

significance to other practitioners of indigenous worship, who are themselves 

members of federally recognized tribes.   

a. Selling eagle feathers can be religious practice.   

To approach the legal question, we must first explore traditional Navajo 

beliefs.  In traditional Navajo society religion and life are not distinct.  The 

constant and inexorable march of time permits no boundaries between the divine 

and the mundane, or the religious and the secular.  As one scholar noted, “[t]he 

inseparability of spirituality from other aspects of life is reflected in the fact that 

there is no word for “religion” in Navajo; nahaghá (a ceremony is taking place) is 

the closest equivalent to the English word.”11 

There is a nearly incomprehensible Diné world view that has defied a perfect 

scholarly description for many decades.  Linguistically expressed as są’ah 

naagháii bik’eh hózhǫ́ it appears as difficult to explain as Plato’s eudemonia and as 

all-encompassing as the requisites for reaching enlightenment in Buddhist 

teaching.   Hózhǫ́ is the culmination of living correctly, and “is signified by 

continual good health, harmony, peace, beauty, good fortune, balance, and positive 

 
11 Trudy Griffin-Pierce, EARTH IS MY MOTHER, SKY IS MY FATHER: SPACE, TIME, AND 
ASTRONOMY IN NAVAJO SANDPAINTING (University of New Mexico Press, 1992), 30.   
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events in the lives of self and relatives.”12  But understanding what it is to live 

correctly, how one reaches and maintains that subtle balance, takes a lifetime.   

For the Diné, ceremony is woven into the fabric of są’ah naagháii bik’eh 

hózhǫ́.  One could never achieve the correct harmony with self and others without 

it.  And critical to ceremony are the objects that create the tapestry upon which the 

Singer, or medicine people, both derive and imbue their powers.   

In order to perform traditional curative or preventative religious 
ceremonials, Navajo ceremonialists make use of certain amount of 
equipment which may include herbs, rattles, fetishes, small pottery 
bowls, whistles, shells, feathers, bullroarers, unraveling cords, 
arrowheads, miniature bows and arrows, reeds, small pieces of 
buckskin, small individual pouches of sacred pollen and medicines, and 
paint pigments.  The paraphernalia, which are obtained over a long 
period of time, often through the expenditure of much energy and 
expense, vary in number and type according to the associated 
ceremonial, history and age of the collection, status of the singer, and 
other factors.  While some of the pieces of equipment may be acquired 
through trade, purchase, gift, inheritance, or personal quest, many are 
constructed in ceremonial contexts.13   
 
For the Diné, just like virtually all other people of the world, ones collection 

of ceremonial items “may be sold, in whole or in part, because there are no rules to 

the contrary in either the historical past or the contemporary world to date.”14  

 
12 Charlotte J. Frisbie, NAVAJO MEDICINE BUNDLES OR JISH: ACQUISITION, TRANSMISSION, AND 
DISPOSITION IN THE PAST AND PRESENT (University of New Mexico Press, 1987), 3.   
 
13 Id. at 9.   
 
14 Id. at 140.   
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Further, “[t]here is good evidence that the selling of inherited jish [ceremonial 

objects] to qualified Navajos is considered appropriate” and would be done “either 

in part or whole, as the profit may warrant.”15    

Even speaking about ceremony out of context threatens to create space 

between the lived experience of the event, and the event itself.  There is utterly no 

distinction.  For the traditional Navajo, the one constant in life is change.  During 

ceremony one observes and directs that change, but ceremony is not a place apart, 

it is perhaps best thought of as living more deeply, more intentionally.  Ceremony 

and the things needed for ceremony blend.    

As stated above, “Są’a nagháibik’e hózhǫ́ is the key concept in Navajo 

philosophy, the vital requisite for understanding the whole.”16 (emphasis in the 

original).  The principle encompasses all aspects of life, death, and the afterlife.17  

The deep non-individuation among cultural and family identity, life, and spiritual 

practice means that for traditional Diné, all strands come together as a singular 

pursuit.  Who I am, how I live, and what dictates right action are all drawn from 

one source, they are not categories that can be broken down.  For traditional 

 
15 Id. at 140-41.   
16 John R. Farella, THE MAIN STALK: A SYNTHESIS OF NAVAJO PHILOSOPHY (University of 
Arizona Press, 1983), 153.   
 
17  Id. at 155.   
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Navajo, being Navajo and practicing “Navajo religion” is a misguided attempt to 

fit Diné epistemology into a foreign legal framework.   

For traditional Navajo, life and all aspects of it are part of a process that 

reflects the divine, creation, and time itself.  Ceremonies are a process by which 

balance, and thus curing is achieved, but they are not a diversion or somehow set 

apart from life.  Worship and ceremony is an extension of the eternal becoming.  

Ceremony is in a sense a recognition that “what happened is continually 

happening.”18  Said otherwise, “ritual is not re-enactment; it is a cyclical repetition 

or continuation.”19   

These concepts are not easy.  The mind immediately tries to fit them into a 

familiar landscape, one where religion is a facet of life.  Religion for many is a 

place one turns to during hardship, a place like a temple one goes, or a particular 

set of thoughts, to mark a break from daily living.  To fully internalize the Navajo 

world view, however, one must set the ideas of separateness aside.  For traditional 

Navajo, there is complete alignment between spiritual practice and the constants of 

daily living.  Perhaps the closest thing in a primarily Anglo-American context is an 

 
18 Id. at 156.   
  
19 Id.  
 



13 
 

evangelical relationship with Jesus, an ever present and direct exchange with the 

supreme deity.    

This has a natural and close connection to selling eagle feathers.  First, an 

object is never just an object.  Religious equipment—feathers in this case—are part 

of the story of becoming, a continuation of creation.  How a thing becomes, and 

how it is employed is of eminent importance.  The way it was obtained matters, as 

does how it was prepared, and how it was used.  Jish, or ceremonial items, have a 

history, they have power from their preparation and how they have previously 

participated in ceremony.20   

A feather from a federal repository of unknown derivation is not same as a 

carefully prepared plumage from a bird found in the heart of Navajo land.  To 

equate them is to commit to a cultural error of understanding.  It is a similar error 

to draw a distinction between merely possessing an eagle feather and selling it in a 

manner that directs it toward spiritual practice.  Both constitute acts consistent with 

są’a nagháibik’e hózhǫ́.  Both are part of participating in the flow of creation, of 

becoming.  On a completely practical level, there is no prohibition against paying 

for religious services within traditional Navajo communities.  In fact, acquiring 

through sacrifice is almost a requisite to amassing prized jish.  Providing powerful 

 
20 Frisbie, NAVAJO MEDICINE, supra, 69 - 72.   
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medicine bundles through commerce, as Mr. Skeet did, itself can be seen as an act 

of service.          

Presenting these as exclusively Navajo ideas, however, might be unfair to 

both Diné and others alike.  The conceptual error of imagining an object devoid of 

context is the same object as one with a history is an error that any deeply devout 

person would perceive.  A devout Catholic, for example, would treat a bible 

purchased from the Vatican’s library quite differently than one found in a hotel 

dresser.  

Intuitively, we all understand that objects are imbued with their history and 

very often with their connections to people and places.  We might feel this most 

when trying to get rid of gifts and inheritances.  Nobody likes to throw away, even 

admitted junk, from a loved one, especially one that has died.  And nearly all of us 

is affected by prevailing norms and superstition.  A wedding ring passed down by 

virtue of an acrimonious divorce, for example, is viewed with some skepticism, 

even repulsion, whereas one passed down after decades of a happy marriage is 

considered a prized heirloom.21   

 
21 For an interesting conversation about the significance many of us impute to objects based on 
the object’s history, listen to National Public Radio’s podcast, Hidden Brain: Why You’ll Never 
Buy the Perfect Ring (and Other Valentine’s Day Stories), February 9, 2016.   
 
Available at: https://www.npr.org/2016/02/09/466057462/why-youll-never-buy-the-perfect-ring-
and-other-valentines-day-stories. 
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By selling beautifully and carefully prepared eagle feathers, Mr. Skeet 

engaged in a deeply Navajo practice.  He developed the story of those feathers by 

mixing it with his careful preparation in a way that a governmental bureaucrat 

dispensing feathers from a central bank simply does not.  All of what he did—the 

cleaning, the setting in colorful threads and beads, and by imbuing them with his 

intention—also mattered to his own spiritual growth and practice.  To engage the 

flow of time in such a purposeful way, to engage in commerce in contemplation of 

ceremony and community is spiritual practice.   

Supreme Court jurisprudence already has a place for an all-encompassing 

life-is-religion framework.  Relatively recent decisions have shown us that one’s 

occupation can often involve questions of religious freedom.  Required 

expenditures on abortion health care might unduly burden a corporation’s free 

expression of the owners’ sincere Christian beliefs.  See, Burwell v. Hobby Lobby 

Stores, Inc. 573 U.S. 682 (2014).  The decision not to sell a wedding cake for a gay 

wedding can implicate the First Amendment right to free religious expression.  See 

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Com’n, 138 S.Ct. 1719, 1723 

(2018).  Masterpiece Cakeshop no doubt deems their efforts to support straight 

marriage—even at a profit—as an act of service to their God.       

 



16 
 

b. The Migratory Bird Act and the Bald and Golden Eagle Protection 
Act are substantial burdens on Mr. Skeet’s religious expression and 
are not adequately justified.    
 

The Tenth Circuit took up a similar issue in United States v. Wilgus, 638 

F.3d 1274 (10th Cir. 2011).  As a baseline, it found that the claimants’ beliefs were 

sincerely held and that the regulations imposed by the statutes in question represent 

a substantial burden on those beliefs. See, Wilgus, 638 F.3d at 1284.  There is little 

doubt that Mr. Skeet sincerely holds traditional Navajo beliefs.  The operative 

questions are thus whether the Government has a compelling interest, and whether 

the interest is advanced in the least restrictive way.   

Mr. Wilgus was a non-Native adherent to a “Native American faith.”  638 

F.3d at 1277.  He argued that his possession of eagle feathers should therefore be 

protected by RFRA.  The Tenth Circuit rejected Mr. Wilgus’s claim, finding first a 

compelling governmental interest: the two statutes in question protected scarce 

birds and were “the cornerstones of our nation’s efforts to protect the bald eagle.”  

638 F.3d at 1277-78.  This, it decided, constituted a compelling governmental 

interest because the bald eagle enjoys “unique status as one of the enduring 

symbols of our nation.”  638 F.3d at 1281, 1285.  The Tenth Circuit also found that 

as a non-Native, the federal government had to “protect the rights and interests of 

federally recognized tribes and to promote their self-determination.”  638 F.3d 

1285 (emphasis in the original) (citation omitted).      
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Ultimately, it was the protection rationale, rather than the conservation 

motives, that moved the Tenth Circuit.  That is critical because the governmental 

interest in protecting the rights and interests of federally recognized tribes is on the 

opposite side of the equation here.  Mr. Skeet’s fight for freedom of religious 

expression is synchronous with his rights and interests as a member of a federally 

recognized tribe.  His fight is one for self-determination.  Rather than 

governmental assistance—to protect him from the likes of Mr. Wilgus—he needs 

governmental restraint, to protect him from governmental overreach and 

prosecution.   

Even considering the conservationist rationale does not save the Government 

from violating RFRA.  If the Government’s “compelling” interest is in the 

protection of our national bird, its interest must necessarily be tempered by the 

data.  From an all-time low of just 417 Bald Eagles in 1963, the population has 

flourished to well over 300,000 as of 2021.22  The population has quadrupled since 

2009 alone.23 And even though “the bald eagle would remain our national symbol 

 
22 U.S. Department of the Interior, America’s Bald Eagle Population Continues to Soar, March 
24, 2021.   
 
Available at: https://www.doi.gov/news/americas-bald-eagle-population-continues-soar (last 
visited February 15, 2022)  
 
23 Derrick Bryson Taylor, America’s Bald Eagle Population Has Quadrupled, New York Times, 
March 25, 2021.   
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whether there were 100 eagles or 100,000 eagles,” United States v. Hardman, 287 

F.3d 1116, 1128 (10th Cir. 2002), at some point the realities of the bird population 

must make the Government’s interests weaker.  See, United States v. Antoine, 318 

F.3d 919, 921 (9th Cir. 2003).    

To determine whether the regulation is the least restrictive means, the Court 

is to engage in a “severe form of the ‘narrowly tailored’ test.”  Wilgus, 638 F.3d at 

1287.  Here that means that “the government’s burden is two-fold: it must support 

its choice of regulation, and it must refute the alternative schemes offered by the 

challenger.”  638 F.3d at 1289.  To be a successful alternative scheme, a “proffered 

alternative scheme[] would be less restrictive while still satisfactorily advancing 

the compelling governmental interests.” Id.  The alternative scheme proposed here 

is a maintenance of the status quo in all respects, except as it relates to Indian-to-

Indian sales of protected birds.  Those must be permitted.      

A concern with expanding the exception to possessory rights was that 

allowing “feathers to be disseminated legally beyond the federally-recognized 

tribes” would “by necessity, reduce the number of feathers available to those 

tribes.” Wilgus, 638 F.3d 1294.  Overall, Mr. Wilgus’s claims were defeated 

 
 
Available at: https://www.nytimes.com/2021/03/25/climate/how-many-bald-eagles-united-
states.html (last visited February 15, 2022)  
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because of the compelling state interest in protecting and preserving federal-

recognized Indian tribes’ access to birds.  That of course cannot be the reason here.  

The proposed alternative scheme would not affect the feathers available to those 

tribes because only tribal members can participate in the sale.         

Rather than reducing the supply for federally recognized tribes, the 

alternative rule—to allow Native people to sell feathers among themselves—

merely displaces Federal primacy, and thereby centers Native self-determination, 

the claimed goal of the Federal Government.  An additional benefit of a scheme 

which permitted Native-to-Native transfers is that federal agents could no longer 

effectively pretend to be Native in order to engage in sting operations.  This would 

have the great benefit of ensuring that Native communities do not feel like the 

Federal Government were trying to play off of their sympathies to promote and 

support Native communities, and free the Federal Government from an unfortunate 

history of cultural warfare.  It would also mean that Native practice were restored 

to a more natural form, one defined and conducted by Native people.  The sacred 

sales could be conducted out in the open, eliminating a purported “black market” 

among people who are only trying to engage their faith.          

Beyond being a good plan, it is workable, and less restrictive that the 

Government’s current scheme.  Suppose “[w]e must take the current level of 

supply of eagle parts . . . as a given.” 638 F.3d at 1291.  Suppose also that “the 
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demand for eagle feathers and parts by tribal members for their religious practices 

already greatly outstrips the supply available through the Repository.”  Id.  This 

results in a wait of several years.  We need to ask, will sales of protected bird 

feathers change supplies for requests from the Repository, and will it harm eagle 

populations overall.  The answer to both is no.     

Under current regulations, when Mr. Skeet comes upon a dead bird of 

religious significance, he can keep it and use it for ceremonial purposes.  This has 

no effect on the availability of birds in the Repository.  This is presumably true for 

all people who would qualify to receive a permit and feathers from the Federal 

Government.  Selling a bird to another person who would otherwise qualify to 

receive a bird from the Federal Government only decentralizes the Federal 

Government’s bureaucratic process, it does not affect the supply available in the 

Repository, or who is eligible to receive them.  It might actually reduce the number 

of people waiting to get feathers from the Government.   

Further, paying for the bird parts might ensure that only genuine 

practitioners of indigenous ceremonies seek bird feathers, rather than anyone who 

is an enrolled member of a federally recognized tribe.  Many Navajo and members 

of other tribes are not observants of traditional customs but are nonetheless eligible 

to receive protected birds.   
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Since Mr. Skeet is not looking to kill birds, only be able to collect, prepare, 

and sell birds that die from causes having nothing to do with him, the proposed 

alternative also has no effect on the bird population.  

Some of the arguments that have been made in other contexts are easily 

dispelled.  Enforcement operations could still target all non-Native possession 

since the rule would be that Native people can only sell to other Native people.  

Poaching and certain types of hunting would still be disallowed just as it is now.  

Allowing the sale of eagles from one Native person with a permit to possess 

feathers to another Native person with a permit to possess feathers would not alter 

in the slightest enforcement actions for poaching.       

Further, if the Government were truly interested in protecting “the rights and 

interests of federally recognized tribes and to promote their self-determination” it 

would allow Native people to engage their spiritual practices on their own terms, 

as they have for centuries before the Government stepped in.  As argued above, the 

history of a bird feather matters.  That the Federal Government is a better steward 

of indigenous identity, culture, and religion is nearly laughable were it not 

preceded by such a deadly history of hegemony.      

The Bald and Golden Eagle Protection Act and the Migratory Bird Treaty 

Act could have a carve out for the sale of eagle parts among enrolled members of a 

Native tribe without frustrating its conservation efforts.  Rather than being the least 
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restrictive means available, the Government has opted for sweeping regulation that 

criminalizes among the least culpable among us.24 

Conclusion 
 
 Mr. Skeet sold protected feathers for ceremonial purposes.  That sale was 

perfectly consistent with generations of Navajo spiritual practice.  By outlawing it, 

the Federal Government violated Mr. Skeet’s treaty rights as granted by the Treaty 

of 1868, and violates the Religious Freedom Restoration Act.   

WHEREFORE, Mr. Skeet respectfully requests that this Court dismiss the 

indictment against him.  

      Respectfully Submitted,      
       
      [Electronically Filed]    
      ALEJANDRO B. FERNANDEZ  
      Counsel for Mr. George Skeet 

Federal Public Defender  
      111 Lomas Blvd. NW, Suite 501 
      Albuquerque, New Mexico 87102 
      (505) 346-2489 
      alejandro_fernandez@fd.org   
     

 
24 As cited previously to this Court, (Doc. 24), the U.S. Fish and Wildlife Service does not 
consider human hunting as among the greatest threats to migratory bird populations by even a 
close margin.     
 
See, U.S. Fish and Wildlife Service, Threats to Birds, Migratory Bird Mortality – Questions and 
Answers.   
 
https://www.fws.gov/birds/bird-enthusiasts/threats-to-birds.php (last visited February 15, 2022).   
 
 


