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AMENDED COMPLAINT - 2 

 Plaintiff Stimson Lumber Company (“Stimson”) alleges as follows: 

INTRODUCTION  

1.  

This is an action for specific performance (or damages), declaratory relief, and injunctive 

relief.  Stimson and The Coeur d’Alene Tribe (the “Tribe”) are parties to a Lease and Option 

Agreement (“the Agreement”) dated May 31, 2000.  Under the terms of the Agreement, Stimson 

leased and operated a sawmill located in Benewah County, Idaho (“the Mill”).  In addition, 

Stimson was granted an option to purchase the Mill from the Tribe.  Stimson exercised its 

purchase option, but the Tribe refused to sell the Mill and threatened to terminate Stimson’s 

lease.    

PARTIES  

2.    

Stimson is an Oregon corporation with its principal place of business in Oregon.  Stimson 

is a forest products company.  

3.    

The Tribe is a federally recognized Indian tribe possessed with the full legal power of a 

sovereign domestic government. The Tribe is incorporated with its principal place of business in 

Idaho.  

JURISDICTION AND VENUE  

4.    

This Court has original jurisdiction pursuant to 28 U.S.C. § 1332 because there is 

complete diversity of citizenship between the parties and the amount in controversy exceeds 

$75,000, exclusive of interest and costs.   

5.      

By contract, the parties agreed to personal jurisdiction in Idaho.   
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AMENDED COMPLAINT – 3 

6.  

Venue is proper in this District and Division under 28 U.S.C. § 1391 because the Mill, 

and the land upon which it resides, is located in Benewah County, Idaho.   

7.  

Under Section 19 of the Agreement, the Tribe expressly granted a limited waiver of 

sovereign immunity for any suit in action, declaratory judgment or injunction as to any 

obligation arising out of the Agreement, and consented to jurisdiction in this Court.  

FACTUAL ALLEGATIONS  

(The Agreement)  

8.  

On May 31, 2000, the Tribe entered into the Agreement with TOBD, Inc.  A copy of the 

Agreement is attached as Exhibit 1. The purpose of the agreement was to permit TOBD, Inc. to 

lease certain land and assets and to construct and operate a sawmill.  The estimated cost of 

TOBD, Inc.’s investment in mill improvements was $4.0 to $5.0 million.    

9.  

TOBD, Inc. made the required investment and built, opened and began operating the 

Mill.  

10.  

In 2006, with the consent and approval of the Tribe, the Agreement was assigned to 

Stimson.  From then and until now, Stimson has operated the Mill and timely paid rents to the 

Tribe.  In addition, Stimson has paid all costs required to improve and maintain the Mill.   

11.    

The initial term of the Agreement was one (1) year, which expired on June 1, 2001.1   

 

 

 
1 Agreement, Section 3.1. 
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AMENDED COMPLAINT – 4 

12.    

Upon expiration of the initial term, the Agreement automatically extended for a four (4) 

year renewal period, followed by a series of three (3) successive five (5) year renewal periods.  

Consequently, the full term of the Agreement, including renewal periods, was twenty (20) years.   

13.      

Stimson satisfied all of its obligations under the Agreement during the full term, which 

ended on June 1, 2020. 

 

14.  

Beginning on June 1, 2020, Stimson became a holdover tenant on a month-to-month 

tenancy.  Stimson continued to occupy and operate the Mill, and make rent payments.  Pursuant 

to Section 21 of the Agreement, the month-to month tenancy is construed as an extension of the 

Agreement.   

15.  

The Agreement remains in effect and Stimson continues to pay rents to the Tribe.  

(Stimson’s Purchase Option)  

16.    

Under Section 14.1 of the Agreement, Stimson was granted “the sole, exclusive and 

irrevocable right and option (“the Purchase Option”) to purchase Leased Assets (including the 

Premises and Equipment)” that constitute the Mill.   

17.    

The purchase price is $900,000, which is offset by the total sum of rents paid to the Tribe 

during the term of the Agreement.  The total rents the Tribe has received under the Agreement 

meets or exceeds $900,000, so Stimson has effectively already paid for the Mill.  Further, under 

Section 14.1(c), the Agreement expressly provides that Stimson “shall be required to pay no 

other or additional fee or consideration” to exercise its Purchase Option.    
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AMENDED COMPLAINT – 5 

18.    

Also under Section 14.1(c), Stimson’s purchase option “shall not terminate or expire in 

the event of any non-payment of rent by [Stimson], but shall terminate only upon (1) the 

exercise of all Options granted hereunder by the [Tribe] in accordance of the terms hereof or (2) 

any termination of this Agreement.”  (Emphasis added.) 

(Stimson Exercised the Purchase Option) 

19.    

In the spring of 2000, before the expiration of the final renewal period, and before it 

became a holdover tenant, Stimson tried, for several months, to engage the Tribe in 

conversations about formally extending the Agreement or exercising the Purchase Option.  At 

the time, Stimson was unaware of the reason the Tribe was unresponsive. 

20.  

On May 27, 2020, Stimson sent the Tribe written “notice of exercise of the [Purchase 

Option] for immediate effect.”  

21.    

Upon receipt of Stimson’s notice, under Section 14.1(e) of the Agreement, the Tribe was 

obliged complete the sale of the Mill to Stimson within sixty (60) days.  The Tribe refused to sell 

the Mill.  .   

22.    

On May 28, 2020, by letter, the Tribe notified Stimson that it could not timely attend to 

the exercise of the Purchase Option.  The Tribe explained that, due to the COVID-19 pandemic, 

Tribal Council had issued a “Stay at Home Order for the Reservation and shut down its 

government operations to all non-essential employees.”  Further, the Tribe explained that it had 

been forced to take “drastic measures to protect the community, including a delay of its annual 

Tribal Council election from May 2, 2020, until June 6, 2020.”  As a result, until a new Tribal 

Council was elected and sworn in, the Tribe could not respond to Stimson’s notice to exercise 

the Purchase Option.   
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AMENDED COMPLAINT – 6 

23.  

In its May 28, 2020 letter, the Tribe acknowledges that Stimson would become a 

holdover tenant.      

(Bully Tactics)  

24.  

On July 1, 2020, by letter, the Tribe told Stimson that it would not sell the Mill.  Instead, 

the Tribe offered to negotiate an extension of the Agreement.  The Tribe directed Stimson to 

continue making timely rental payments.    

25.    

The Tribe explained that it would not sell the Mill to Stimson, even though Stimson had 

already paid for it, because Stimson failed to provide timely notice of its intent to exercise the 

Purchase Option.  The Tribe argued that Stimson’s “right to exercise the option under the 

[Agreement] expired …”   

26.    

The Tribe is mistaken.  Under Section 15.1(c) of the Agreement, the Purchase Option 

remains in effect until (1) it is exercised or (2) the entire Agreement is terminated.     

27.      

At the time that Stimson exercised the Purchase Option, and at the time that the Tribe 

refused to sell the Mill, the Agreement was in effect.  It remains in effect today.  Consequently, 

under Section 14.1(c) of the Agreement, the Purchase Option remains in effect, and the Tribe is 

obliged to sell the Mill.  

28.      

After the Tribe refused to sell the Mill, the Tribe began negotiations for a written 

extension of the Agreement that were inherently unfair to Stimson.  The Tribe demanded (1) that 

Stimson forfeit its right to own the Mill (a windfall for the Tribe) and (2) that Stimson sell to the 

Tribe approximately 41,000 acres of timberland.  Stimson has no interest in selling its 

timberlands.  
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AMENDED COMPLAINT – 7 

29.  

To pressure Stimson to acquiesce to an unfair deal, the Tribe has threatened to terminate 

the Agreement and lease the Mill to another operator.  

FIRST CLAIM FOR RELIEF 

(Breach of Contract – Specific Performance) 

30.    

Stimson realleges and incorporates the allegations of paragraphs 1 - 29 above. 

31.    

The Tribe has materially breached the Agreement by refusing to sell the Mill to Stimson. 

32.    

The terms of the Agreement are sufficiently clear and definite to allow specific 

performance. 

33.    

Stimson has performed all obligations required of it under the terms of the Agreement.  

34.  

Stimson is ready, willing and able to close the purchase and sale of the Mill.    

35.    

Stimson has no other plain, speedy or adequate remedy at law. 

36.    

The Mill property consists of unique real estate, justifying the remedy of specific 

performance. 

37.    

Stimson, therefore, is entitled to specific performance requiring the Tribe to sell it the 

Mill on the terms set forth in the Agreement.  
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AMENDED COMPLAINT – 8 

38.    

Pursuant to Section 23 of the Agreement, Stimson is entitled to its reasonable attorney 

fees and costs incurred in this action. 

SECOND CLAIM FOR RELIEF 

(Breach of Contract – Damages) 

39.  

Stimson realleges and incorporates the allegations in paragraphs 1- 38 above.  

40.    

In the alternative to the remedy of specific performance set forth in Stimson’s First 

Claim for Relief, Stimson is entitled to an award of the damages that it has suffered as 

consequence the Tribe's breaches of contract, in an amount to be proved at trial, but not less than 

$50,000,000 (the present value of the improved Mill), together with prejudgment interest at the 

statutory rate. 

41.    

Pursuant to Section 23 of the Agreement, Stimson is entitled to its reasonable attorney 

fees and costs incurred in this action. 

THIRD CLAIM FOR RELIEF 

(Declaratory Judgment and Injunctive Relief) 

Pride realleges and incorporates the allegations of paragraphs 1 - 41 above. 

42.    

An actual controversy exists between Stimson and the Tribe regarding the Tribe’s 

obligation to sell the Mill to Stimson according to the terms set forth in the Agreement.  Stimson 

maintains that the Agreement created an enforceable obligation requiring the Tribe to sell the 

Mill, and the Tribe contends that it has no obligation to sell the Mill.  

43.  

Stimson is entitled to declaration that it is entitled to purchase the Mill. 

 

Case 2:22-cv-00089-DCN   Document 26   Filed 03/14/22   Page 8 of 55



AMENDED COMPLAINT – 9 

44.    

Had the Tribe sold the Mill to Stimson when required to do so, Stimson would have 

maintained possession of the Mill and continued its business operations.     

45.    

The Tribe has threatened to terminate the Agreement and hire another company to take 

over possession and operation of the Mill.  This action would cause immediate, irreparable 

injury.  Stimson would lose its business, its employees would lose their jobs, and the real 

property and improvements that Stimson has paid for would be forfeited. 

46.  

Stimson is entitled to an injunction enjoining the Tribe from terminating the Agreement 

or dispossessing Stimson of its right to operate the Mill during the pendency of this action or 

until such time as the Mill is sold to Stimson.   

JURY TRIAL DEMAND 

47.   

Stimson demands a jury trial on all claims and issues to the extent allowed by law.  

PRAYER 

WHEREFORE, Plaintiff Stimson Lumber Company prays for relief as follows:   

A. On Stimson’s First Claim for Relief: 

1) Specific Performance of the Tribe’s contractual obligation to sell the Mill 

to Stimson under the terms set forth in the Agreement;  

2) Award of its reasonable attorney fees and costs incurred in this action;   

B. On Stimson’s Second Claim for Relief: 

1) Damages in an amount to be proved at trial, but not less than $50,000,000, 

plus prejudgment interest at the statutory rate;  

2) Award of its reasonable attorney fees and costs incurred in this action;  

C. On Stimson’s Third Claim for Relief: 
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AMENDED COMPLAINT – 10 

1) An order declaring that the Tribe must sell the Mill to Stimson under the 

terms set forth in the Agreement; 

2) An injunction enjoining the Tribe from terminating the Agreement or  

dispossessing Stimson of its right to operate the Mill during the pendency 

of this action or until such time as the Mill is sold to Stimson; 

D. Its reasonable costs and expenses incurred herein; and   

E. Such other and further relief as this Court deems just and equitable.  

 

DATED: March 14TH, 2022. 

 TONKON TORP LLP 

By:  /s/ Steven D. Olson  

Paul Conable, Pro Hac Vice, OSB# 975368 

Steven D. Olson, Pro Hac Vice, OSB# 003410 

Attorneys for Plaintiff Stimson Lumber 

Company 

 

 

 

 

 LUKINS & ANNIS, P.S. 

By:  /s/ Jonathon D. Hallin  

Michael J. Hines 

Jonathon D. Hallin 

Reid G. Johnson, Pro Hac Vice WSBA#44338 

Attorneys for Plaintiff Stimson Lumber 

Company 

 

  
Error! Unknown document property name. 
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AMENDED COMPLAINT – 11 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 14TH day of March, 2022, I filed the foregoing 

Amended Complaint electronically through the CM/ECF system, which caused the following 

parties or counsel to be served by electronic means, as more fully reflected on the Notice of 

Electronic Filing: 

Paul Conable      Matthew Murdock 

paul.conable@tonkon.com    mmurdock@sonosky.com  

   

Steven Olson      Eric Van Order  

steven.olson@tonkon.com     evanorden@cdatribe-nsn.gov 

 

Michael J. Hines      Attorneys for Coeur d’Alene Tribe 

mhines@lukins.com 

 

Reid. G. Johnson 

rjohnson@lukins.com 

 

Attorneys for Stimson Lumber Co. 

 

 SIGNED:  /s/ Jonathon D. Hallin  
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LEASE AND OPTION AGREEMENT

LESSOR:

LESSEE:

May 3/ ,2000

THE COEUR D’ALENE TRIBE,

A federally recognized Indian tribe

5/31/OQ 1:32 PM
PDW006120/1 1 0'3 l/KJ/7052 13.20

TOBD, INC.,

an Idaho corporation
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LEASE AND OPTION AGREEMENT

RECITALS:

D.

AGREEMENT:

THE LEASED ASSETS.1.

Lessor demises to Lessee, and Lessee leases from Lessor, upon the terms and conditions

herein, the following assets (herein collectively called the “Leased Assets”):

DRAFT 5/3 1/00 1:32 PM

1 - 1,EASE AND OPTION AGREEMENT
»r.»006120/l 1653 l/KJ/705213.20

This Lease and Option Agreement (sometimes herein referred to as the “Lease” or the
“Agreement”) is dated as ofMay , 2000, but is deemed effective as ofJune 1, 2000, and is
between THE COEUR D’ALENE TRIBE, a federally recognized Indian tribe (“Lessor”) and
TOBD, INC., an Idaho corporation (“Lessee”). Lessor and Lessee are sometimes herein referred
to as “Parties.” Lessor is sometimes herein referred to as the "Tribe.” The United States
Department of Commerce, Economic Development Administration (“EDA”) is a party to this
Agreement for the limited purposes set forth in Section 49 below and the effectiveness ofthis
Agreement is contingent upon EDA approval and execution hereof. —

A. Lessor has acquired certain real property in Benewah County, Idaho, with
improvements thereon, including a sawmill and other improvements on the property, plus certain
personal property, including but not limited to rolling stock, equipment and tools.

B. Lessee desires to lease the land and assets ofLessor herein described and to
construct and operate a sawmill thereon. Lessee estimates that its sawmill improvements will cost
between $4.0 and $5.0 million dollars.

C. Lessor is willing to enter into such Lease with Lessee, and to grant to Lessee (i) an
Output Contract, to the extent permitted by law, for Lessee to acquire the logs and timber assets
described below; and (ii) an option in favor ofLessee to purchase the Leased Assets (defined
below) upon and subject to the terms set forth herein.

Lessee’s business is newly formed and its operations on the Premises (described
below) are not a relocation ofan existing business.

E. The economic interests ofLessor and its tribal members will be enhanced through
Lessee’s operations under this Agreement in a number ofways, including the following: Lessee’s
employment oftribal members under the Tribal Employment Rights Ordinance (“TERO”) entered
into between the parties under Section 39.7.1 below; the provision of a market for Lessor’s logs
and timber under the Log and Timber Output Contract under Section 43 below; Lessor’s potential
sharing in profits produced by the sale ofelectrical power generated by the Boiler under Section
41 below; Lessee’s payment ofproperty taxes on a portion of the real and personal property
acquired by Lessor from Rayonier, Inc. under Section 5 below; and the general benefit to be
realized by the Reservation Community due to the renovation and opening ofthe now defunct and
closed sawmill facility.
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Real Property Leased.1.1

Personal Property Leased.1.2

EXCLUDED ASSETS.2.

TERMOE LEASE.3.

Lease Term.3.1

(b) Lessor has been assigned the lessee’s interest in two leases having the City of
Plummer as Lessor for real property related to the Premises: (i) a December 31, 1995 lease
having Wood Power, Inc. as lessee and (ii) an April 1, 1995 lease having Rayonier, Inc. as lessee
(collectively “the City ofPlummer Leases”); the real property covered by the City ofPlummer
leases shall be referred to herein as “the City Property." The City ofPlummer Leases were
modified in a February 25, 2000 Modification ofLease between the City ofPlummer and Lessor
(“the Modification”). Lessor hereby assigns to Lessee its interest in the City ofPlummer Leases,
as modified by the Modification, and the Lessee hereby assumes the City ofPlummer Leases, as
modified, and agrees to perform them according to their terms. This assignment and assumption
shall be effective on the Commencement Date.

The equipment, rolling stock, tools, and fixtures listed on Exhibit 1 .2 attached hereto and
incorporated herein (collectively, the “Equipment”). Except as specifically set forth herein, the
Equipment is accepted by Lessee in “as-is, where-is” condition. Section 14 below designates
which Equipment is Free and Clear, and which Equipment is subject to the EDA Lien, as defined
therein.

Excluded from this Lease, if any, are Lessor’s assets described on Exhibit 2 attached
hereto and made a part hereof.

The term of this Lease shall be one (1) year, commencing June 1, 2000

(“Commencement Date”), and terminating on midnight on May 31, 2001 (“Lease Term’1);
provided, if an Exercise Notice for the exercise of the Option (defined below) has been given
under paragraph 14.1 before the expiration of the Lease Term or any Renewal Terms (defined

below), then this Lease shall not be deemed to terminate until the Closing Date (defined below) of
the Option.
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(a) Certain real property in Benewah County, Idaho, more particularly described in

Exhibit 1.1 attached hereto and incorporated herein, and all buildings, improvements, structures,
fixtures, appurtenances, easements, rights-of-way and other interest appurtenant thereto, all
Permits (defined below), all water rights appurtenant to the Premises, and all Lessor’s interests in
all property leased from the City ofPlummer, Idaho, and in the leases therefore (more specifically
described in Section 1.1(b) below) and in all other property or structures ofany kind leased to
Lessor (collectively, “Leases” or “Lease” in singular), which real property is more particularly
described in said Exhibit 1.1 hereto (all ofthe above properties, interests, Leases and subleases
being herein collectively referred to as the “Premises”).
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Extensions.3.2

4. RENT.

4.2 Rent for Clear and 10-Year Assets.

3.2.2 In the event that Lessee is not in default of its obligations hereunder and '
the Lease has not otherwise been terminated, the Lease Term shall be automatically extended for
one successive renewal period offour (4) years and three (3) successive renewal periods of
five (5) years each (individually, a “Renewal Term” and collectively, the “Renewal Terms”),
unless Lessee delivers written notice to Lessor no later than sixty (60) days prior to the expiration
of the Lease Term or then current Renewal Term to the effect that Lessee does not desire to
exercise the applicable renewal option. In the event that Lessee provides Lessor with such a
notice within the time period set forth above, then the applicable renewal option shall expire and
be ofno further force and the Lease shall terminate automatically at the end of the then current
Lease Year (defined below). Each Renewal Term shall be on the same terms and conditions of
this Lease applicable to the Lease Term.

(b) During the second two years of the first Renewal Term, Lessee covenants to
pay rent in the sum of$4,416.66 per month.

(a) During the first two years of the first Renewal Term, Lessee covenants to pay
rent in the sum of$2,250 per month.

3.2.1 As more specifically described in Section 14 below, the Leased Assets are
divided into three categories: the Clear Assets, the Encumbered Assets and the Boiler. The
Boiler is a subcategory included within the Encumbered Assets. (In Section 14, the Encumbered
Assets are divided into the 10-Year Assets and the 20-Year Assets.) The term ofthe lease, for the
Clear Assets is ten (10/ years, being the Lease Term and the first two Renewal Terms (“the Clear
Asset Term”). The term of the lease for the 10-Year Assets category of the Encumbered Assets
is ten (1 0) years (being the Lease Term and the first two Renewal Terms) and the lease term for
the 20-Year Assets category of the Encumbered Assets is twenty (20) years, being the Lease
Term and the four Renewal Terms (“the Encumbered Asset Term”).
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Prior to the execution hereof, Lessee has paid Lessor TWENTY FIVE THOUSAND
AND 00/100 DOLLARS ($25,000) in prepaid rent. On the Commencement Date, Lessee shall
pay TWENTY FIVE THOUSAND AND 00/100 DOLLARS ($25,000) rent for the Lease Term.
Ofthis $50,000, $25,000 shall be credited to rent due for the Clear Assets and the 10-Year Assets
($12,500 each) and $25,000 shall be credited to the rent for the 20-Year Assets.

Rent shall be divided into two categories: (i) for the Clear Assets and the 10-Year Assets
and (ii) for the 20-Year Assets. Rent due for the Clear Assets and the 10-Year Assets is
$450,000, allocated $225,000 to the Clear Assets and $225,0Q0-to_the 10-Year Assets; rent for
the 20-Year Assets is $450,000, resulting in total rent o^$900,000. J

4.1 Lease Term.
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Rent for 20-Year Assets.4.3

Date and Place of Payment.4.4

5. TAXES.

UTILITIES.6.

!

Lessee shall pay when due all charges for electricity, heat, light, water, sanitation, and all
other public utilities which shall be used in the Premises during the term ofthis Lease. Such

Rent under this Section 4 (“Rent”) shall be paid in advance on the 1 st day of each month
thereafter to Lessor at S. 3000 Highway 95, Worley, Idaho 83876.

(c) During the second, third and fourth Renewal Terms, Lessee covenants to pay
rent in the sum of $ 1 ,8 1 8 .62 per month.

(b) During the second two years of the first Renewal Term, Lessee covenants to
pay rent in the sum of$ 1 ,8 1 8 .62 per month.

(a) During the first two years of the first Renewal Term, Lessee covenants to pay
rent in the sum of $2,250 per month.

(c) During the second Renewal Term, Lessee covenants to pay rent in the sum of

$4,416.66 per month.
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5.1 Lessee shall pay when due all personal property taxes which accrue against the

Lessee’s Property (defined below) and the Leased Assets, prorated as ofthe Commencement
Date and as of the termination of this Lease, as applicable. Lessor shall have paid all taxes in full

as of the Commencement Date. Lessee shall also pay when due all property taxes for property
owned by Lessee and brought upon the property by Lessee. Lessee shall also pay when due taxes
assessed on the value of the Lease itself. Lessee shall pay when due all taxes assessed, if any, of
every kind, on the Premises, prorated as of the Commencement Date and as of the termination of
this Lease, as applicable, which includes payments in lieu of taxes negotiated in good faith by
Lessor, as a sovereign governmental entity, with the County ofBenewah or the City of Plummer,
so long as such payments do not exceed the taxes or assessments that would otherwise be
assessed against the premises. Notwithstanding the preceding portion of this Section 5, in no
event shall combined taxes to be paid by Lessee on the assets described above (including this
Lease) exceed the tax which would be assessed against the same property owned in fee (as
opposed to leased), by a non-Indian which is located within Lessor’s Reservation.

5.2 In addition to the taxes set forth in Section 5. 1 above for a period of 20 years after
the Commencement Date Lessee shall pay when due all real property taxes on that real property
described in Exhibit 5.2 hereto, consisting ofapproximately 10 acres; provided that Lessee’s
obligations under this Section 5.2 shall terminate at such time as Lessor makes any type of
improvement upon this real property.
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LIABILITY INSURANCE.7,

MAINTENANCE AND REPAIRS.8.

LESSEE’S ALTERATIONS/ADDITIONS.9.

Lessee’s Responsibilities.9.1

Lessee Retains Title to Improvements and Additions.9.2

charges shall be prorated between Lessor and Lessee as of the Termination Date ofthis
Agreement.

Lessee shall retain title to all ofLessee’s Property during this lease and after the final
Renewal Term ofthis Lease. Lessee’s Property shall not be subject to any claim or lien by Lessor
or those claiming through or under Lessor. Lessee may, but shall not be obligated to, remove all
ofLessee’s Property (regardless ofwhether or not affixed to the Premises or improvements) at
Lessee’s expense' on termination of this Lease. Lessee shall have not less than ninety (90) nor
DRAFT 5/31/00 1:32 PM
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Lessee shall at all times maintain and keep the Equipment in substantially the same or
better condition as the Equipment was in at the time of the Commencement Date of this Lease,
reasonable wear and tear excepted. All repairs and maintenance of the Equipment shall be at
Lessee’s sole cost and expense, and at the expiration ofthis Lease (provided Lessee has not
exercised its rights to acquire the Leased Assets set forth herein) Lessee shall quit and surrender
the Leased Assets to Lessor in substantially the same or better condition. This paragraph shall not

. apply to equipment, tools, machinery, rolling stock, fixtures, and other personal property owned
or independently leased by Lessee from third parties or otherwise brought onto the Premises or
the Log Yard (defined below) by Lessee or others (“Lessee’s Property”). Lessor has, and shall
have,-no right, interest, or claim in Lessee’s Property,

Except where the aggregate cost per project would exceed $50,000, or where a change to
the basic structure ofa building on the Premises would be involved (collectively, “Major
Alterations”), Lessee may make all such alterations, additions, or improvements to the Leased
Assets, for its sawmill and timber production business on the Premises as it sees fit without the
consent ofLessor. For Major Alterations, Lessee shall, before work begins, seek the prior written
consent ofLessor, which consent shall not be unreasonably withheld or delayed. Lessee may
remove or dismantle the Equipment from the Premises (including without limitation for the
purpose of repair or renovation). All alterations, additions, and improvements which shall be
made by Lessee shall be at the sole cost and expense ofLessee.

Lessee shall obtain comprehensive public liability insurance coverage for personal liability
and property damage for any injury to persons or property arising on the Premises or in the
operation ofLessee’s business, in a company reasonably acceptable to Lessor, naming Lessor as .
additional insured, with the limits ofnot less than One Million Dollars ($1,000,000) straight line.
Lessee agrees to furnish a copy of such policy to Lessor and Lessee agrees to pay all premiums
thereon, with such coverage to remain in full force and effectfor the duration ofthe Lease Term
and Renewal Terms.
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LIENS; LESSEE FINANCING.10.

ACCESS.11.

LAWS.12.

Lessee shall allow Lessor or Lessor’s agents free access at all reasonable times to the

Premises for the purpose of inspection of the Premises. Lessor shall provide Lessee not less than

twenty-four (24) hours advance written notice ofany such inspection.

10.3 Lessee shall additionally have the right to mortgage, pledge, hypothecate and grant

security interests in all or any portion of the Clear Assets (defined in Section 14 below) to obtain

financing for any Lessee purpose.

10.4 Lessor agrees, without cost or expense to Lessee, to (a) consent to such financing;

(b) join in such mortgage, pledge, hypothecation and/or grant ofsecurity interest, and encumber

and subordinate Lessor’s interest in the Clear Assets to the lien and interest ofLessee’s lender or

lenders; and (c) execute any other instrument or document reasonably necessary for such

purposes, including, without limitation, consent to partial or complete assignment of loan

documents by Lessee’s lenders or lessors.

10.2 Upon the execution hereofLessor shall deliver to Lessee’s lenders) a loan "**

guaranty, which is acceptable to Lessee’s lender(s), in their absolute discretion (“Lessor’s
Guaranty”), to allow Lessee to borrow $500,000, utilizing a log barker to be installed on the

Premises by Lessee as the sole security for the loan. The maturity ofthe loan shall not exceed
3 years. Lessee agrees that the loan proceeds shall be used to acquire fixed assets to be installed
in its sawmill.

10.1 Except as provided herein, Lessee shall keep the Leased Assets free from liens, .

encumbrances, or security agreements.

10.5 Lessee shall indemnify Lessor for loss' or damage incurred by Lessor as a result of

Lessor’s Guaranty and joinder and subordination in such financing. Except as specifically agreed

io in the contemplated Lessor’s Guaranty and writing, Lessor’s agreements as to sovereign

immunity set forth in this Agreement shall not apply to third parties.

Lessee shall at all times, at its expense, operate its business in accordance with applicable

tribal, local, state, federal, and other laws and regulations governing the conduct of the business.

Lessor warrants that a lumber sawmill and manufacturing facility is a permitted use of the
Premises.

more than one hundred eighty (180) days after the termination of this Lease to effectuate such

removal; provided that at the conclusion ofremoval, Lessee shall restore and return the Leased

Assets to Lessor in substantially the same or better condition as existed at the Commencement
Date, reasonable wear and tear excepted.

13. EMINENT DOMAIN.
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Sale in Lieu of Condemnation.13.1

Partial or Total Taking.13.2

Award.13.3

OPTION OF LESSEE TO PURCHASE.. 14.

Pursuant to EDA Award No. 07-01-03948 to the Lessor (“the Award”), as more
specifically set forth below, EDA is retaining a lien In the sum of$1,612,000 (“the EDA Lien or
the EDA Lien Amount”) in certain of the Leased Assets, namely 74 acres of land, all buildings
and structures described in the National Appraisal Company, Inc, appraised dated December 15,
1999 (“the Appraisal"), the rail spur, kiln equipment, boiler equipment and Peerless residual chip
bins (“the Encumbered Assets”).

All compensation awarded or paid upon a total or partial taking ofthe fee title to the
Premises shall belong to Lessor. Lessee shall be entitled to that portion of any award allocable to
diminution in the value ofthe Leasehold, Lessee’s loss or interruption ofbusiness, depreciation to
or costs ofremoval ofmachinery, or equipment, or to the taking of improvements placed on the
Premises by Lessee at its expense.

There are three categories of property for which Lessor is granting. Lessee purchase
options (“Option”) under this Section: (1) those Leased Assets not subject to the EDA lien,
described in Exhibits 1.1 and 1 .2 hereto (“the Clear Assets"); (2) the Encumbered Assets; and (3)
a subcategory of the Encumbered Assets, the boiler equipment (“the Boiler"). The Boiler is
described in detail in Exhibit 1.2(A) hereto.

Ifa condemning authority takes all ofthe Premises or portions sufficient to render the
remaining portion thereofunsuitable for purposes ofLessee’s use, then this Lease shall terminate
as ofthe date title vests in the condemning authority. Lessee shall be entitled to all ofthe
proceeds ofcondemnation relating to the value ofLessee’s leasehold estate and its leasehold
improvements, whether from total or partial taking, except for any portion of the award made to
Lessor for Lessor’s reversionary interest in the Premises after the expiration date ofthe Lease
Agreement. If the Agreement is continued under a partial taking, Lessor shall, to the extent
possible and as can be paid out ofcompensation awarded to Lessor pursuant to an award under
paragraph 13.3, proceed as soon as reasonably possible to make such repairs or alterations to the
Leased Assets as are necessary to restore the Leased Assets to a condition as comparable as
reasonably practicable to that existing at the time of condemnation. In the event this Lease is not
terminated following a partial taking, the Rent payable by Lessee hereunder shall be equitably
abated or adjusted for the remainder ofthe Term hereof.

Sale of all or part ofthe Leased Assets to a purchaser with the power of eminent domain
in the face of the probability ofthe exercise ofthe power shall be treated for the purposes hereof
as a taking by condemnation.
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14.1

(b) Upon exercise of this Option, Lessee shall be obligated to purchase the Leased

Assets described in the Exercise Notice from Lessor, and Lessor shall be obligated to sell these

Leased Assets to Lessee, for the price set forth below, and in the manner stated in this

Agreement.

The provisions ofSections 14.1-14.6 below shall, as applicable, apply to all Option
Exercises by Lessee hereunder. Lessee’s exercise ofone or more Options shall not limit its right

to exercise the remaining Options during the Lease Term and Renewal Terms hereof.

The EDA has established a useful life of 10 years for the chip bins, Boiler and kiln

equipment (“the 10-Year Assets”), and a useful life of20 years for the remaining Encumbered

Assets,’ namely the land, building structures and rail spur (“the 20-Year Assets”).

(c) The entering into this Lease, and payment of rent hereunder by Lessee, and the

mutual covenants ofLessor and Lessee under this Agreement, and other good and sufficient

consideration, shall be deemed adequate consideration for this Option, and Lessee shall be
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(a) Such Option shall be exercised, ifat all, by written notice given by Lessee to

Lessor (“Exercise Notice”) not less than sixty (60) days prior to the termination of the Lease

Term or any Renewal Term. The date the Exercise Notice is given shall be referred to as the

“Exercise Date.”

Grant of Options.

Lessor grants to Lessee during the Lease Term and all Renewal Terms the sole, exclusive

and irrevocable right and option (“Option”) to purchase the Leased Assets (including the

Premises and Equipment) in accordance with the following terms and conditions:

The parties agree that, ifLessee exercises one or more Options granted herein, Lessee

shall, in addition to paying the applicable Option Price to Lessor, adjusted downward for rental

paid hereunder as outlined in Section 14. 1(d) (i.e., total to be paid to Lessor is $900,000), at
closing pay the corresponding Federal Share, ifrequired by the EDA. In no event shall the

cumulative Federal Share to be paid by Lessee hereunder exceed the EDA Lien Amount.
Provided that Lessee performs its duties under this paragraph, Lessor shall at no expense to _

Lessee, take such actions as are required to obtain a full release of the EDA Lien in the

Encumbered Assets which are the subject ofthe Option exerase(s).

The parties acknowledge that the Boiler is not presently operable, in either the legal
“pennittable” sense nor the “state ofthe art technology” sense required for*efficient and
competitive operation, and that it is not practical to rebuild the Boiler if it is not owned by Lessee,
free ofall liens. Accordingly, Lessee has the option, upon the prepayment of rent for the 10-Year
Assets, in the amount ofthe appraised value for the Boiler set forth in the Appraisal to exercise its

Option to purchase the Boiler free ofthe EDA lien. Ifthe EDA requires the payment ofFederal

Share as a condition ofthe release ofthe EDA Lien in the Boiler, it shall be paid by Lessee, in

cash unless the EDA allows payment terms.

Lessee’s regular rental payments will not be reamortized to reflect this prepayment.
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required to pay no other or additional fee or consideration or any kind to maintain this Option;
provided (i) all rentals paid to Lessor hereunder shall be credited to the purchase price for the
Leased Assets as set forth below; and (ii) this Option shall not terminate or expire in the event of
any non-payment of rent by Lessee, but shall terminate only upon (1) the exercise of all Options
granted hereunder by Lessee in accordance with the terms hereof or (2) any termination ofthis
Agreement.

(i) Lessor shall execute the Conveyance Documents and deposit same with
Escrow Agent not later than two (2) days prior to the Closing Date, with instructions to close
consistent with this Agreement.

(e) The date ofclosing of the transaction for the purchase shall be no more than
sixty (60) days from the Exercise Date or such other date as may be mutually agreed to in writing
by Lessor and Lessee (“Closing Date”), time being ofthe essence in the closing of this
transaction.

(f) Upon Lessee’s exercise ofthe Option, this Agreement shall constitute a
binding and enforceable contract for Lessee’s purchase ofthe Leased Assets described in the
Exercise Notice and Lessor’s sale of these Leased Assets to Lessee on the terms and conditions
herein set forth. Lessor shall thereupon satisfy the Conditions (defined in Section 14.2 below) to
enable closing of the transaction on the Closing Date.

(g) Promptly after exercise of the Option, Lessee will open an escrow for the

transaction with an escrow selected by Lessee, hereinafter called “Escrow Agent." Lessee shall
deposit with Escrow Agent an executed copy of this Agreement and the Exercise Notice.
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(h) Within twenty (20) days before the Closing Date, Lessor shall provide for
Lessee’s review the Deed for the Premises and the Bill of Sale for the Equipment, as applicable,
sufficient to convey to Lessee or its nominee the title to the Premises and Equipment respectively,
consistent with the Conditions. Lessor shall provide Lessee at such time with all other necessary
or appropriate documents required to consummate the purchase and sale of the described Leased
Assets and transfer ofall applicable Permits to Lessee on the Closing Date (all of such documents,
including the Deed and Bill of Sale, in form and content as provided herein, are herein sometimes
referred to as the “Conveyance Documents”).

(d) The purchase price to be paid for the Leased Assets shall be the sum ofNINE •

HUNDRED THOUSAND AND NO/100 DOLLARS ($900,000.00) adjusted downward by
Lessee’s payments for Rent hereunder as provided below. Said sum (the “Purchase Price”) shall
be payable in cash on the Closing Date (defined below). The Purchase Price is allocated $225,000
to each ofthe Clear Assets and 10-Year Assets and $450,000 to the 20-Year Assets. Lessee shall
receive a credit against the Purchase Price at the time ofclosing in an amount equal to all of the
rent monies paid to Lessor by Lessee pursuant to this Agreement from the Commencement Date
until the Closing Date. The parties acknowledge that the Purchase Price is based principally upon
the salvage value ofthe Leased Assets, and as such, the Purchase Price shall not bear interest, or
be increased or decreased with time,- reappraisal, changes in accounting methods, inflation,
Lessor’s charges, or other circumstances.
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0?) Title to the Premises shall be insurable as of the Closing Date by an ALTA

• extended coverage owners title policy (1970 form with 1984 revisions) (the “Title Policy”) issued

by a title insurance company selected by Lessee (“Title Company”) in the amount of the •
Purchase Price, subject only to the Permitted Exceptions. Lessor shall pay the cost ofa standard

owner’s policy. IfLessee elects to obtain an extended coverage policy, it shall pay the increase in
premium above the premium for the standard owner’s policy.

Lessee’s obligation to purchase the Leased Assets after exercise ofthe Option shall be . -

contingent upon satisfaction ofthe following conditions precedent (“Conditions”), each ofwhich
is intended solely for the benefit ofLessee, who shall have the right to waive, by written notice,
any ofthe Conditions, at its sole discretion; giving the Exercise Notice shall not constitute such a
waiver. In the event any Condition is not satisfied or waived on or before any deadline for
satisfaction specified herein, then Lessee shall have the right to terminate its obligations under this
Option, at its sole election, by written notice to Lessor, and to exercise any remedy available to
Lessee in the event that the Condition was not satisfied by reason ofa breach ofthis Agreement
by Lessor, Unless otherwise specified, the Conditions must be satisfied on or before the Closing
Date. The Conditions are as follows:

0) Upon satisfaction ofthe Conditions, the parties shall cause the purchase and

sale transaction to close on the Closing Date, and cause Escrow Agent to record the Deed and/or

deliver the Bill ofSale and to credit the Purchase Price to the extent provided in

paragraph 14.1(d) above.

i i

(a) On the Closing Date, Lessor shall have the power to convey to Lessee fee

simple absolute title to the Premises, except for the Leases, as a separate legal lot, and the
Equipment and the Leases, free and clear ofail liens and encumbrances including, without

limitation, liens ofthe United States Economic Development Administration (“EDA”), all

assessments, encumbrances,- tenancies, rental agreements, reservations, covenants, conditions,

restrictions, easements, rights ofway and encroachments onto or from said property, or claims of

any kind except for Permitted Exceptions (defined in Section 14.2(d) below) approved in writing

by Lessee on or before fifteen (15) days prior to the Closing Date. Conveyance shall be by
enforceable bargain and sale deed for the Premises (excluding the Leases) in the form of

Exhibit 14.2(a) hereto, warranty bill ofsale for the Equipment, and Assignment ofLease for the

Leases (excepting the City ofPlummer Leases), if any, in form and content acceptable to Lessee,

subject only to the Permitted Exceptions.

(c) On or before fifty (50) days before the Closing Date, Lessor shall have,

furnished Lessee, at Lessor’s cost, a current preliminary commitment issued by the Title

Company, showing fee simple title in the Premises and Log Yard (defined below) vested in

Lessor, and committing to insure such title in Lessee by the issuance of the Title Policy, together

with copies of all instruments creating each exception listed therein and together with legible

copies ofthe Leases (collectively, the “Title Commitment”). In addition, Lessor shall furnish to

Lessee by said time any survey or maps that Lessor may have pertaining to the Premises and Log

Yard (“Survey”).
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1 4.2 Conditions for the Benefit of Lessee.
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(e) Deleted.

(f) Lessor has executed the Log Yard Lease, as that term is defined in

paragraph 38 below, and Lessor’s warranties, representations and covenants with respect to the

title and environmental suitability ofthe Log Yard, contained in said paragraph 38, and with

respect to the Permits, contained in paragraph 34, are true and correct as ofthe Closing Date.

(g) Lessee, during the Lease Term and Renewal Terms, shall have made such

surveys and site analyses (including soil tests) on the Premises as Lessee has deemed necessary or

appropriate to evaluate the environmental condition ofthe Premises. Lessee will indemnify and
defend Lessor against all claims for personal injury or property damage arising from Lessee’s site

analysis and related activities on the Premises.
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(d) The Lessee shall have had the opportunity, not less than ten (10) days from the

date of receipt ofthe Title Commitment and Survey, in which to notify Lessor in writing ofany

exceptions noted in the Title Commitment to which Lessee objects, in Lessee’s sole and absolute

discretion. In the event an exception is later discovered which is not noted in the Title

Commitment, Lessor shall furnish Lessee, within ten (10) days ofsuch discovery, written notice

ofsuch exception, together with copies ofany instruments pertaining thereto, and Lessee shall

have ten (10) days from date of receipt ofsuch notice in which to notify Lessor whether or not

Lessee objects to said exception. Lessor shall have twenty (20) days from receipt ofLessee’s
objection to remove all such defects or objections or to provide assurances acceptable to Lessee

in Lessee’s sole and absolute discretion that same will be remoyed at or before the Closing Date;

provided, however, that mortgages, deeds oftrust or other liens securing undisputed liquidated

obligations, (the grant ofwhich by Lessor shall be subject to the written consent ofLessee, in its

sole and absolute discretion), shall be discharged before or at closing by Lessor. IfLessor fails to

cure (or provide assurances acceptance to Lessee with respect to) any and all such defects or

objections within the twenty (20) day period, then Lessee may, at its option, elect to terminate the

Option, or to waive its objections and proceed to closing. Any such exception to which Lessee

does not object (or waives its objection) shall be considered a “Permitted Exception.”

(h) Lessee acknowledges receipt from Lessor of the documents and items listed in

Exhibit 14.2(h) attached hereto and incorporated herein (collectively, “Seller’s Documents”).

Unless already included within Seller’s Documents, within ten (10) days after the Exercise Date,
Lessor shall have provided Lessee with copies of any and all of the following additional materials

in its possession, or reasonably obtainable by Lessor:

(iii) All reports, files, records or studies, including without limitation
environmental assessments or impact statements conducted with respect to the Leased Assets and

Log Yard, ofany description.

(i) All permits from any governmental authority or regulatory agency

(“Governmental Authority”) pertaining to the Leased Assets and Log Yard.

(ii) All compliance and enforcement files, records, notices or citations

of or from any Governmental Authority.
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Further Documents and Assurances.14.3

14.4 No Other Sale.

14.5 Lease to Terminate at Closing.

Lessor shall not sell or offer to sell the Leased Assets to any person or entity so long as
this Option exists.

Lessor and Lessee shall execute such other and further documents as may reasonably be

required to consummate the sale transaction herein, after exercise of the Option by Lessee.
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The Lease shall terminate on the Closing and conveyance of all of the Leased Assets to

Lessee.

Lessor shall have also furnished Lessee with copies ofany new documents, notices or information

pertaining to the Leased Assets which were not previously provided to Lessee hereunder .. .

(collectively, “New Information”), immediately upon Lessor’s receipt ofthe New Information.
Lessee shall have had the reasonable opportunity to review and approve this New Information.

(i) All ofLessor’s warranties, covenants and representations set forth in this

Agreement shall be true and correct as of the Closing Date.

(iv) Any notices ofclaims, threats of asserted causes ofaction by any

person or entity or any Governmental Authority pertaining to the Leased Assets and Log Yard.

(k) In the event there has been a material adverse change in the Leased Assets

or the Permits (such material adverse change being herein referred to as “New Matter") from the
Exercise Date to the Closing Date, Lessor shall promptly notify Lessee thereof in writing,

indicating in such notice whether the New Matter is capable ofbeing cured, and ifso by when,

and whether Lessor intends (at its own expense) to undertake such cure. IfLessor indicates in the
notice such New Matter is capable ofbeing cured at Lessor’s expense within sixty (60) days after

the Closing Date, and in fact commits such cure, the Closing Date shall be deemed extended by
sixty (60) days, or such other time as may be mutually agreeable to the Parties. IfLessor fails to

provide such notice or commitment as provided above, or ifLessor fails to cure the New Matter

within such time, Lessee shall have the option of (i) extending the time for Lessor's cure;
(ii) undertaking to cure the New Matter itself, and obtaining a credit to the Purchase Price for

Lessee’s expense ofcuring the New Matter, (iii) waiving any objections it may have to the New

Matter and proceeding to closing.or (iv) terminating this Agreement.

(v) Evidence that the Premises constitute a legal lot capable ofbeing

• separately conveyed to Lessee, and that the Log Yard may be separately leased.

(j) There shall have been no environmental contamination or hazardous waste

discovered on the Premises or Log Yard, which was unknown to Lessee at the time ofthe

Exercise Notice.
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Title May Be Taken in Name of Nominee.14.6

DELETED.15.

NOTICES.16.

Lessor:

With a copy to:

Lessee:

With a copy to:

DEFAULT.17,

Prior to the Closing Date, Lessee may designate another person or entity affiliated with

Lessee to take title to the Leased Premises. “Affiliated with Lessee” shall mean any person or
entity that owns shares of stock ofLessee, or is owned in whole or in part by Lessee, or which is
owned, in whole or in part, by an entity which also owns shares in Lessee, or is formed by a
Shareholder ofLessee to take such title.

Tara Salisbury-Allgood or

In-House Tribal Attorney
P.O. Box 408

Plummer, ID 83851

Telephone: (208) 686-0400

Facsimile: (208)686-8813

Kirk Johansen

Schwabe, Williamson & Wyatt
1211 S.W. Fifth Avenue, Suite 1800

Portland, OR 97204
Telephone: (503) 796-2897

Facsimile: (503) 796-2900

TOBD, Inc.

P.O. Box 220

Laclede, ID 83841

Telephone: (208) 265-6502

Facsimile: (208) 263-1566

Coeur d’Alene Tribe Planning and Development
Attn: ChiefExecutive Officer
S. 30001 Highway 95

Worley, ID 83876

Telephone: (208)686-5151
Facsimile: (208)686-5222
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All notices given under any ofthe provisions of this Agreement shall be deemed to have
been given on the earlier ofthe date ofactual receipt or three (3) days after being mailed by
registered or certified mail, return receipt requested, to the addresses stated below:
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Events ofLessee’s Default.17.1

Each of the following shall constitute an “Event of Default” on the part ofLessee:

Lessor’s Remedies.17.2

!

Except as otherwise provided in this Lease, Lessor shall be in default under this Lease if
(i) Lessor fails to perform any ofits obligations hereunder or (ii) there has occurred any
misrepresentation or breach ofwarranty on the part ofLessor, and in either case of (i) or (ii) (if
such breach is curable) said failure continues for a period ofthirty (30) days after written notice
thereof from Lessee to Lessor (unless such failure cannot reasonably be cured within thirty (30)
days and Lessor shall have commenced to cure said failure within said thirty (30) days and .
continues diligently to pursue the curing of the same to completion). In addition to any rights
Lessee may have under this Lease or by law or in equity, Lessee may, at its option and upon
written notice, without waiving any rights or remedies (including the right to recover damages)
incur any expenses necessary to perform the obligation ofLessor specified in' such notice, and
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(b) IfLessor elects to terminate tins Lease under the provisions ofthis Section,
Lessor may take immediate possession ofthe Premises by forcible entry or otherwise by judicial

. order and may recover from Lessee any and all damages permitted under applicable law, all such
damages to bear interest at the Default Rate which is defined as twelve percent (12%) per
annum, or if such interest rate is deemed unlawful or usurious, then the highest rate permitted .
under applicable law; provided, Lessor shall in any event provide Lessee the opportunity to
remove Lessee’s Property in accordance with the provisions ofparagraph 9.2 above.

17.3 Lessor’s Default.

(a) Failure of the Lessee to pay, within thirty (30) days after Lessee’s receipt
ofwritten notice from Lessor to Lessee that the same is delinquent, the full amount ofany
installment ofRent payable under this Lease; or

(a) Lessor may treat any uncured Event ofDefault, after notice duly given, as
a material breach of this Lease. In addition to any and all other rights or remedies ofLessor
expressly stated in this Lease or provided by law, Lessor shall have the right to declare a
termination of this Lease in which case Lessee shall commence removal ofsuch items ofLessee’s
Property as Lessee elects to remove, and Lessee shall quit the Premises unless the Event of
Default is promptly rectified.

(b) Except for events subject to other provisions ofthis Lease allowing a
longer or shorter cure period, failure ofLessee to comply fully with any material requirement,
covenant, term or condition hereofbinding upon Lessee or to perform fully any material
obligation ofLessee hereunder, in either case within thirty (30) days following written notice of
noncompliance or nonperformance, or ifsuch compliance or performance cannot with diligence
occur within such time, the failure ofLessee within such time to initiate and at all times thereafter,
until such compliance or performance occurs, to diligently prosecute and pursue all steps
reasonably necessary to effect such compliance or performance.
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ASSIGNMENT AND SUBLETTING.18.

19.

19.1

Choice ofLaws19.2

deduct such expenses from the Rent or other charges next coming due. IfLessor shall be in
default under this Lease and, if, as a consequence ofsuch default, Lessee shall incur any expense
as aforesaid or recover a money judgment against Lessor, or both, the amount ofany expense
incurred until recovered by deduction from Rent or other charges coming due shall bear interest at
the Default Rate and shall credit to the Purchase Price upon closing ofLessee’s purchase, ifany,
ofthe Leased Assets.

Subject to receipt ofLessor’s written consent (and that,ofEDA, if required by applicable

law), which shall not be unreasonably withheld, conditioned or delayed, Lessee shall have the
right to assign or sublet all or any portion ofthe Premises and the other Leased Assets, and to
assign, sell, encumber, pledge, or otherwise transfer its interest in this Agreement. Any assignee
or sublessee shall be bound by all terms and conditions contained in this Lease. Lessor shall have
no interest or claim in any sublease rents, proceeds, or revenue from the Leased Assets. IfLessee
does pot receive Lessor’s written objection to the proposed transaction articulating in detail the
basis ofits objection, within ten (10) days after Lessor’s receipt ofLessee’s written request for
consent, Lessor’s consent shall conclusively be deemed to have been given. This Section 18 does
not affect Lessee’s rights under Section 14.6 above.

LESSOR’S ENTITY STATUS; WAIVERS AND CONSENT TO JURISDICTION.
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This Agreement shall be governed by, and construed, interpreted and enforced in
accordance with, the substantive law of the State of Idaho (without reference to any principles of
conflicts of laws), except to the extent such Idaho laws maybe preempted by the laws of the
United States ofAmerica.

Limited Waiver ofImmunity

Lessor acknowledges and agrees that in entering into this Agreement, it may incur

obligations to Lessee, and Lessee’s successors and assigns, and may become liable to these parties
for injunctive or declaratory reliefor for damages. Lessor further acknowledges that Lessee
would not enter into this Agreement with Lessor IfLessor could defeat or hinder enforcement
against them ofthe rights granted to Lessee by claiming sovereign immunity or asserting any
other attribute oftribal sovereignty that may be applicable. Lessor hereby consents to suit,
arbitration, enforcement and collection ofjudgments, awards, injunctions and declaratory
judgments as to any obligations arising out of this Agreement. Lessor hereby expressly waives
any claim or assertion ofsovereign immunity from suit in actions to interpret or enforce any
provision of or rights granted in this Agreement, to seek judgment for monetary obligations
arising under this Agreement, and to enforce and collect any judgment in any suit or arbitration
concerning or arising out ofthis Agreement in the manner specified in paragraph 19.3 below.

Case 2:22-cv-00089-DCN   Document 26   Filed 03/14/22   Page 33 of 55



)

Dispute Resolution19.3

19.3.2 Jurisdiction and Venue. The Parties agree that any disputes concerning,
relating to or arising out of this Agreement present a federal question. With respect to any
Proceeding each Party irrevocably submits to the exclusive jurisdiction of the United States
District Court for the District ofIdaho. Each Party hereby irrevocably waives any objection
which it may have at any time to the venue ofany Proceedings brought in the United States
District Court for the District ofIdaho, waives any claim that such Proceedings have been
brought in an inconvenient forum and further waives the right to object, with respect to such
Proceedings, that such court should not exercise its jurisdiction or should defer to some other
judicial or administrative tribunal, whether federal, state or tribal. Lessee’s entry into this
Agreement shall not be deemed to give rise to a “consensual relationship” as that term would be
used for the purpose ofalleging Lessor’s jurisdiction over this Agreement.

19.3.4 Enforcement of Arbitration Award. Arbitration awards under Section
19.3.3 above shall be enforced in tribal court by Judge Earl L. McGeoghegan. In the event Judge
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19.3.3 Determination by Arbitration ifNo U.S, District Court Jurisdiction.
In the event the United States District Court for the District ofIdaho determines that the subject
matter of the Proceeding does not fall within its statutory jurisdiction or for any reason both
declines to exercise jurisdiction over the Proceeding, then the Parties shall submit the Proceeding
to arbitration in Spokane, Washington, under the auspices and rules ofthe Center for Public
Resources. The Parties agree that any such Proceeding shall be submitted to three arbitrators
selected by the Center for Public Resources from its panel ofarbitrators. The arbitrator shall not
have authority to award exemplary, punitive, or speculative damages, or damages based on or
measured by tort or other non-contractual principles but shall have the authority to order specific
performance and other injunctive relief. The Parties further agree that they will faithfully observe
this Agreement and the rules, that they will abide by and perform any award rendered by the
arbitrators and that a judgment of a court having jurisdiction may be entered upon the award;
provided, however, the award may be challenged and modified in whole or part or denied
enforcement in whole or part, but only on the basis that the award exceeded the scope of the
arbitrators’ authority under this Agreement or the Federal Arbitration Act.

19.3.1 Mandatory Mediation. As a condition precedent to commencing any

proceedings, suit, action, or arbitration relating to this Agreement or the Subject matter hereof
(collectively referred to as “Proceedings”), each Party shall first submit the claim or controversy
to mandatory mediation for a period ofninety (90) days following appointment ofa mediator;
provided, that the Parties need not pursue mediation to obtain immediate injunctive reliefto
prevent irreparable harm. The Parties agree to cooperate in good faith to appoint the mediator -
and to attempt to resolve all matters in dispute with the assistance ofthe mediator. Ifthe Parties
are unable to agree upon the appointment ofthe mediator, then they shall jointly seek appointment
of a mediator by the ChiefJudge ofthe United States District Court for the District ofIdaho. If
the ChiefJudge refuses, or fails, to act within twenty (20) days, the mediator shall be selected by
The Center for Public Resources. Lessee and Lessor agree to share equally the mediator’s fees
and expenses. Otherwise, Lessor and Lessee shall bear their own fees, costs and expenses in the
mediation, unless otherwise agreed in the mediation.
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1 9.4 Representations and Warranties ofLessor

K

19.4. 1 Tribal Existence. Lessor is a federally recognized Indian tribe duly and

validly organized under a constitution and bylaws ratified by the members ofthe Tribe. Lessor

exercises corporate powers over the Leased Assets. Lessor has heretofore made available to

Lessee complete and correct copies oftheir articles ofincorporation and bylaws (or other

comparable charter documents), as currently in effect,

19.4.2 Authority. Lessor has full power and authority to enter into this

Agreement, to perform its obligations hereunder, and to consummate the transactions

contemplated hereby. The execution and delivery by Lessor of this Agreement and the

performance by Lessor ofits obligations hereunder have been duly and validly authorized by the

Tribal Council of the Tribe, and the United States, as may be required by tribal and federal law,

and no other tribal action on the part of, or for the benefit of, the Tribe is necessary. This
Agreement and all other agreements or documents executed or to be executed by Lessor which

are specifically referred to herein or attached hereto (collectively "Lessor’s Agreements”) have
been duly and validly executed and delivered by Lessor and constitute legal, valid and binding

obligations ofLessor enforceable against Lessor in accordance with their terms, as the same may

be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar

laws relating to or affecting the rights ofcreditors generally, or by general .equitable principles.

19.4.3 No Conflicts. The execution and delivery by Lessor ofLessor’s

Agreements, the performance by Lessor of its obligations under Lessor’s Agreements and the

consummation of the transactions contemplated hereby will not:
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McGeoghegan is unable to serve for any reason, a tribal court judge pro tempore shall hear all

enforcement matters arising under Section 19.3.3 of this Agreement. The tribal court judge pro

tempore shall be a Native American lawyer who is a sitting or retired tribal court judge or senior

or retired Federal District Court or Court ofAppeals judge and shall be selected as follows, under

the auspices of the CPR Institute for Dispute Resolution, 366 Madison Ave., New York, NY
(“CPR”). Each party shall submit a list offive (5) qualified candidates to CPR within ten (10)

days after the parties are notified that the judge designated above is unavailable, and CPR shadl
select a judge pro tempore, taking into consideration the names provided on such lists. IfCPR is"
unable or unwilling to select such judge, then the selection shall be made by the American

Arbitration Association, again taking into consideration the names provided on such lists provided

by the parties, or, if the American Arbitration Association is unwilling to act, by another

alternative dispute resolution service agreeable to the parties. Judges proposed or selected shall

provide to both parties statements ofapplicable experience and any relationships with either party.

Any judge selected shall be impartial and shall not have disqualifying relationships with any party.

(ii) except as set forth in Section 39, require any consent, approval,

authorization or permit, or filing with or notification to any governmental or regulatory authority;

(i) conflict with or result in a violation or breach ofany of the terms,

conditions or provisions of the articles of incorporation, as amended, or bylaws (or other

comparable corporate charter documents) ofLessor;
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19.5.3 Legal Proceedings.

19.5.2 No Conveyance Into Trust Status or Imposition ofRestrictions on

Alienation. Lessor represents, warrants and agrees that it will maintain the current title of the

Leased Assets and will hot seek to convey the Leased Assets to the United States in trust for or

for the benefit ofthe Tribe or into any form oftrust status. Further, Lessor represents, warrants

and agrees that it will not seek the imposition of any restriction on alienation as to any ofthe

Leased Assets.

As a material inducement to Lessee’s entering into this Agreement, Lessor hereby

represents and warrants to Lessee as follows:
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(i) . There are no actions or proceedings pending or, to the knowledge

ofLessor or the United States, threatened against, relating to or affecting Lessor or the Leased

Assets which could reasonably be expected to result in the issuance of an order restraining,

(iii) result in a default (or give rise to any right oftermination,
cancellation or acceleration or require any consent or approval) under any ofthe terms, conditions

or provisions ofany note, bond, mortgage, indenture, license, agreement or other instrument or
obligation to which Lessor is a party by which Lessor may be bound, except for such defaults (or

rights oftermination, cancellation or acceleration or any consent or approval) as to which
requisite waivers or consents have been obtained; or

19.5.1 Leased Assets. The Leased Assets are: (i) owned in fee simple by Lessor;

(ii) not held in trust by the United States for the benefit ofLessor; (iii) not subject to any trust

responsibility or fiduciaiy obligation ofthe United states; (iv) not subject to any restriction on

alienation except as outlined in this Agreement; and (v) except as set forth in the Agreement to be

entered into among Lessor, Lessee and the EDA under Section 39.9 below (“the EDA
Agreement”), not subject to any other right-of-way, easement, lease, contract for sale, contract
encumbrance, any other written or oral agreement, or environmental, land use planning, zoning or
other similar regulation or ordinance that is inconsistent with the rights granted Lessee under this

Lease.

(iv) conflict with or result in any violation or breach ofany term or - -

provision ofany law or order applicable to Lessor, including but not limited to laws or regulations

promulgated byLessor.	_

19.5 Representations and Warranties of Lessor as to the Leased Assets, Trust

Status and Other Matters.

(a) Notwithstanding the foregoing, Lessor shall have the right to place the Log

Yard and Alternate Log Yard Site in trust, subject to first receiving Lessee’s written consent,
which shall not be unreasonably withheld, conditioned or delayed. Lessor shall be obligated to

provide Lessee the assurance that transfer into trust will not jeopardize or change any ofLessee’s

rights under or interests in Lessor’s Agreements.
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(0 Are consistent with all Lessor’s land use and development plans;
and

Oi) Will not interfere or be inconsistent with the purpose for which the
Tribe’ s reservation was created or acquired.

enjoining or otherwise prohibiting or making illegal the consummation ofany ofthe transactions
contemplated by this Agreement; and
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(ii) Th’e Leased Assets are not subject to any existing or threatened
adverse claims that are inconsistent with the rights granted Lessee under this Lease.

19.5.4 Proposed Use of Premises Acceptable. The use of the Leased Assets; the

Log Yard, and the City Property pursuant to this Lease; the execution and delivery by Lessor of..
Lessor’s Agreements; the performance by Lessor of its obligations under Lessor’s Agreement and
the consummation of the transactions contemplated hereby and thereby:

Lessor covenants and agrees with Lessee that, at all times from and after the
Commencement Date and continuing throughout the Term and Renewal Terms of this Lease,
Lessor will comply with all covenants and provisions ofthis paragraph 1 9.6, except to the extent
Lessee may otherwise consent in writing, in its sole and absolute discretion.

19.6. 1 Regulatory and Other Approvals. Lessor will (i) take all reasonable

steps necessary or desirable, and proceed diligently and in good fhith and use all reasonable
efforts, as promptly as practicable to obtain all consents, approvals or actions of, to make all
findings with and to give all notices to governmental or regulatory authorities required ofLess,or
to consummate the transactions contemplated hereby, (ii) provide such other information and
communications to such governmental or regulatory authorities or other persons as such
governmental or regulatory authorities or other persons may reasonably request in connection
therewith, and (iii) provide reasonable cooperation to Lessee in obtaining consents, approval or
actions of, making all filings with and giving all notices to governmental or regulatory authorities
or other persons required ofLessee to consummate the transactions contemplated hereby. Prior
to making any filings with a governmental or regulatory authority pursuant to this Section 19.6.1,
Lessor agrees to provide copies ofsuch filings to Lessee. Nothing in this Agreement shall require
Lessor to institute litigation or to pay or agree to pay any sum ofmoney or make financial
accommodations (other than the payment or incurrence ofcustomary expenses and filing or other
fees) in order to obtain any necessary consent, approval or authorization. Lessor will provide
prompt notification to Lessee when any such consent, approval, action, filing or notice referred to
above is obtained, taken, made or given, as applicable, and will advise Lessee ofany
communications (and, unless precluded by law or order, provide copies of any such
communications that are in writing) with any governmental or regulatory authority or other
person regarding any ofthe transactions contemplated by this Agreement.

19.6 Additional Covenants ofLessor.
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No Indirect Compensation.19.7

! I

19.8

1
i

19.6.4 Legal Proceedings. Lessor covenants that it will not initiate, prosecute or
accept the benefit ofany Proceeding in any court, including tribal court, if the purpose or effect of
the action would be to invalidate this Agreement or any portion ofLessor’s Agreements, and that
for as long as this Agreement shall remain in effect according to its terms, Lessor will not take any
action in any tribal court ifa purpose or effect ofthat action would be. to establish or assert
jurisdiction ofthat court over Lessee with respect to this Agreement.

To the extent any portion of this Agreement is found to be invalid because it is
inconsistent with, or prohibited by, federal or tribal law and Lessor imposes taxes or fees which
are prohibited by the terms ofthis Agreement, ifLessee elects to pay such taxes or fees, Lessor
covenants and agrees that any and all such amounts paid shall be automatically treated as credits
against and shall offset any amounts owed or to be owed by Lessee pursuant to this Agreement.
Lessee shall be entitled to apply such credits against any and all obligations it may have to Lessor
until such credits have been frilly utilized.

19.6.3 Regulations and Ordinances. Lessor hereby covenants not to unfairly

enforce any environmental, land use planning, zoning or other similar regulations or ordinances
that would conflict with reasonable use ofthe Leased Assets or Log Yard pursuant to this Lease
and related activities or materially impair the value ofthe premises for their intended uses.
Lessor’s regulation ofLessee’s operations shall be limited to matters involving air and water
quality unless new material hazards are discovered on the Premises which require regulation to
protect the health and safety of the Reservation Community. In other areas, Lessor shall not
impose standards effecting Lessee’s operations which exceed applicable federal standards.
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Except as agreed in the TERO agreement entered into between the parties under
Section 39.7. 1 below, Lessor agrees that Lessor shall not impose or assess any fees, assessments
or taxes (including, without limitation, income, sales, use gross receipts, privilege, business or
other taxes) on any contractor, consultant, materialman, laborer or supplier involved in the
planning, design, permitting, construction, operation or maintenance ofLessee’s facility or any
person purchasing or transporting timber products produced on the Premises or Log Yard.

Credits ifAdditional Taxes or Fees Paid.

19.6.2 Compensation to Lessor. Except to the extent set forth in the

December 22, 1999, T.E.R.O. agreement entered into under Section 39.7.1, ifany, Lessor hereby
covenants not to impose any taxes, fees, or assessments against Lessee or seek any other
compensation or consideration from Lessee, and waives any and all rights it may have to seek,
in any way to obtain compensation from Lessee or its affiliates, for Lessee’s activities
contemplated by this Agreement, beyond the compensation provided to Lessor pursuant to
paragraphs 4 and 5 ofthis Agreement.
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LESSOR’S ADDITIONAL WARRANTIES AND REPRESENTATIONS.20.

Conformity ofThe Leased Assets.20.1

20.2 No Greater Obligations to Lessor’s Members.

Governmental Claims.20.3

20.4 Litigation.

There is no litigation or administrative proceeding pending to which Lessor is a party, nor
does Lessor have any knowledge ofany threatened litigation or proceeding or asserted or
unasserted claim against or relating to Lessor or the Leased Assets, the City Property or the Log
Yard; nor does Lessor know or have reasonable grounds for any basis for any such action, or of

. any governmental investigation relating to Lessor, the City Property or the Leased Assets or the
Log Yard which would have an adverse effect on Lessee, the City Property or the Leased Assets
or the Log Yard.

Excepting the requirements of the TERO Agreement entered into between the parties
under Section 39.7.1 below, Lessee shall have no obligation to employ any member ofLessor in
any capacity, including but not limited to direct employee, consultant, contractor or
subcontractor. Lessor has no obligation to any employee or member ofLessor whose
employment involved the Leased Assets and the Log Yard which will remain unsatisfied as ofthe
time ofexecution ofthis Lease.

All the Leased Assets, the City Property and the Log Yard and the condition, operation
and intended use thereof, conform and comply to and with all applicable ordinances, regulations,
building, zoning, hazardous and toxic waste, and other laws, and no notice from any ~~
governmental agency to the contrary has been received by Lessor.

To the best ofLessor’s knowledge, after having made diligent investigation of the Leased
Assets and the Log Yard, its own files, and all other matters deemed by Lessor relevant hereto,
Lessor hereby warrants and represents to Lessee the following:

Lessor’s Documents and such additional documents, records, files, permits, evidences and
materials provided to Lessee pursuant to Section 14.2(h) hereof represent all ofLessor’s files
pertaining to the Leased Assets. Lessor has furnished Lessee all New Information ofwhich
Lessor is aware.
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To the best ofLessor’s knowledge and belief, after diligent inquiry, Lessor, the City
Property, and. the Leased Assets and the Log Yard are in compliance with applicable federal,
tribal, state, and local statutes, laws, regulations, and other governmental directives relating to or
affecting the condition or operation ofthe Leased Assets, the City Property and the Log Yard,
and Lessor is not liable for any payment or penalty for failure to comply with any statute, law,
regulation, or governmental directive.

20.5 Lessor’s Documents.
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General Representations.20.6

20.7

20.8 EDA Award No. 07-01-03948

20.6.2 The execution and delivery of this Agreement and the Consummation of the
transaction contemplated hereby will not result in a breach of the terms or conditions ofany
agreement to which Lessor is a party or by winch it is bound of by which it or any of the Leased
Assets, the City Property or the Log Yard may be affected; nor shall such acts constitute grounds
for modification ofthe terms ofany obligation or performance under any such agreement; or shall
such acts constitute a violation ofany order, writ, injunction, or decree ofany court,
administrative agency, or governmental body.

20.6.3 There are no material adverse factors affecting the Leased Assets, the City
Property or the Log Yard which are not disclosed in this Agreement.

Purchase and Sale Agreement

There exists no breach or default by Rayonier, Inc. (“Seller”) or by Lessor, as Purchaser,
under that certain Purchase and Sale Agreement dated March 8, 1999, which agreement has been
amended by First Amendment to Purchase and Sale Agreement dated March, 1999, and by
Second Amendment to Purchase and Sale Agreement dated June 14, 1999 and by Third
Amendment to Purchase and Sale Agreement dated-July 15, 1999 (which agreement, as the same
has been and may be further amended, is herein referred to as the “Sale Agreement"). There
exist no facts or circumstances which will with the passage oftime or provision ofnotice ripen
into a default or breach ofthe Sale Agreement. .

20.6.1 No representation or warranty by Lessor in this Agreement, nor covenant,
written statement, or certificate furnished or to be furnished to the other party pursuant to this
Agreement or in connection with the transaction contemplated by this Agreement, contains or will
contain any untrue statement ofmaterial fact, or omits or will omit to state a material fact
necessary to make the statements contained therein not misleading.

20.8, 1 This Lease is made between Lessor and Lessee with the express
acknowledgement and understanding that certain portions ofthe Leased Assets are subject to
continuing obligations on the part ofLessor under the Award, a copy ofwhich is attached hereto
as Exhibit 20. 8.1.
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20.8.2 Lessor represents and warrants that, to its knowledge and belief, after
diligent inquiry, this Lease is consistent with, authorized under, and permitted by the terms of the
Award, as provided in the Award and in 13 C.F.R. § 3 14.3(c). Lessor has sought and obtained all
necessary approvals, if any, from the U.S. Secretary of Commerce and/or the Economic
Development Administration, which may be required to enter into and perform this Lease.

20.8.3 Lessor represents and warrants that this Lease is supported by “adequate
consideration” as defined in 13 C.F.R. § 314.3(c), considering all circumstances ofthis Lease.
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HOLDOVER.21.

NONWAIVER OF BREACH.22.

23.

CONDITION OF TITLE.24.

The Premises.24.1

Lessor warrants and represents that on the date ofexecution hereof, Lessor owns fee title

to the Premises and the Log Yard, and leasehold title to the Leases, all ofwhich properties are
free and clear of all liens and encumbrances, excepting those set forth in.Exhibit 1.1 hereto; and
that except for those created or suffered by Lessee, Lessor will keep said title free and clear of
additional liens and encumbrances throughout the’ Lease Term, and any Renewal Terms. Lessor
further warrants and represents that no encroachments effect the Premises or the Log Yard and
that no party has obtained adverse possession of any portion of the Premises or the Log Yard.

In the event of suit, action, or arbitration by either ofthe parties hereto to enforce or
interpret any ofthe terms ofany ofLessor’s Agreements, the losing party agrees to pay to the
prevailing party a reasonable attorney fee in said suit, action, or arbitration or appeal thereofor
review therein, in addition to costs and disbursements allowed by law.

Failure ofLessor to insist upon strict performance of any of the covenants and agreements
ofthis Agreement, or to exercise any option herein conferred in any one or more instances, shall
not be construed to be a waiver or relinquishment ofany ofLessor’s rights or options.

COSTS AND ATTORNEY FEES.

IfLessee should occupy the Premises with the consent ofLessor after the expiration of
this Agreement, and rent is accepted from Lessee, such occupancy and payment shall be
construed as an extension ofthis Agreement for a month-to-month tenancy from the date of
expiration, unless other terms ofsuch extension are endorsed in writing and signed by the parties
hereto; provided, Lessee’s entry on the Premises for the purpose ofremoving Lessee’s Property
pursuant to paragraph 9.2 above shall not be deemed a holdover occupancy.

20.8.4 Lessor represents and warrants that, to its knowledge and belief, after

diligent inquiry, Lessor has not undertaken, and shall not undertake, any action that might lead to
a breach ofany provision of the Award, or take any other action that would cause harm to or
otherwise affect Lessee’s rights under this Lease. Lessor shall perform all of its obligations under
the Award in a diligent, lawful and consistent manner, so as to maintain arid preserve all rights and
conditions of the Award and this Lease.
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20.8.5 Lessor further represents and warrants that, in the absence ofan Event of •
Default under this Lease by Lessee, neither the EDA nor any other party may terminate the Lease
or seek to reclaim or repossess the Leased Assets or collect the Federal share.
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Personal Property,24.2

INDEMNIFICATION AND SURVIVAL.25.

Lessor’s Indemnification.25.1

Lessee’s Indemnification.25.2

Lessee agrees to indemnify, defend, and hold Lessor, its successors and assigns, harmless
from and against (i) any and all Damages arising out of or related to the condition or operation of
the Leased Assets, the Log Yard and the City Property (but only if they arise directly as a result
of the acts and omissions ofLessee, its employees, agents, contractors and invitees), occurring
after the Lessee’s physical' occupancy of this real property under this Agreement, and (ii) from and
against any and all liability, damage, or deficiency resulting from any misrepresentation, breach of
warranty or covenant on the part ofLessee under this Agreement.

• . Lessor warrants and represents that, on the date ofexecution hereof, Lessor owns the •
Equipment described in Exhibit 1.2 free and clear ofall liens and encumbrances, excepting those
set forth in Exhibit 1.2 hereto; and that except for those created or suffered by Lessee, Lessor will
keep said titles free and clear ofadditional liens and encumbrances throughout the Lease Term
and any Renewal Terms.
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(a) Lessor agrees to indemnify, defend, and hold Lessee, its successors and
assigns, harmless from and against any and all claims, losses, liabilities, and obligations ofevery
kind and description, contingent or otherwise (“Damages”), arising out ofor related to the
condition or operation ofthe Leased Assets, the Log Yard and the CityProperty prior to the
Commencement Date, and from and against any and all liability, damage, or deficiency resulting
from any misrepresentation, breach ofwarranty or covenant on the part ofLessor under this
Agreement.

(c) In the event that Lessor fails to fulfill all of its obligations under the Award,
and such failure leads to a breach ofthe Award, Lessee may take any necessary steps to remedy
or avoid the breach, including without limitation making any required payments, and shall be
entitled to offset such the cost of such remedy or avoidance against Lessee’s lease payments due
Lessor hereunder. Lessee shall further be entitled to recover from Lessor any additional amount
by which Federal Share exceeds unpaid rent. Reasonable present-value calculations shall be
applied to Lessee’s remedies set forth above.

(b) Lessor shall further defend, indemnify and hold Lessee and its successors
and assigns harmless from all Damages relating to any cancellation or termination ofthis Lease, or
collection of the Federal Share, which arises under or results from Lessor’s actions or omissions
under the Award or the Lease, or Lessor’s failure to perform its obligations under the Award or
the Lease.
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Survival of Representations, Warranties and Indemnifications,25.3

ENVIRONMENTAL MATTERS.26.

Pre-Occupancy Liability.26.1

Post-Occupancy Liability.26.2

Disclaimer.26.3

Subject to paragraph 26.3, Lessee will be responsible for all costs and expenses related to
the investigation and remediation ofthe environmental contamination of the Premises, the Log
Yard, the City Property or at any other properties to which such contamination has migrated,
arising directly as a result of the acts and omissions ofLessee, its employees, agents, contractors
and invitees after Lessee’s actual, physical occupancy of the Premises and the Log Yard under
this Agreement and the City Property under the lease(s) with the City ofPlummer ("Lessee’s
Activities”).

Lessee shall not be responsible for any environmental contamination on the Premises,The
Log Yard and the City Property that occurred before Lessee’s actual, physical occupancy ofthe
Premises and Log Yard under this Agreement and the City Property under the leasers) with the
City ofPlummer (“Pre-Occupancy Liability”). (Lessor has the right to pursue claims against all
third parties which may have caused the contamination.) Lessor agrees to indemnify, defend, and
hold Lessee and its directors, officers, employees, contractors, assigns and successors harmless
from and against any and all claims, demands, damages, losses, liens, liabilities, penalties, fines,
remediation expenses, lawsuits, orders, and other proceedings and costs and expenses (including
expert, consultant, engineering, and attorney fees and costs) arising from Pre-Occupancy Liability
or the condition ofany other properties to which environmental contamination migrated from the
Premises, the Log Yard or the City Property at any time which is not attributable to Lessee’s
Activities, as defined below. Lessor’s responsibility and indemnity shall include without limitation
all matters raised in all environmental reports, studies and assessments ofthe Premises, the City
Property and Log Yard undertaken as ofthe Commencement Date hereof.

All representations, warranties and indemnifications made in this Agreement shall survive
the termination of this Agreement, and shall survive the acquisition of the Leased Assets and the
Property by Lessee.

Lessee shall have no responsibility or liability for investigation or remediation for
hazardous substances on the Premises, the Log Yard, the City Property or any release not caused
by Lessee, its employees, agents, contractors and invitees, whether before or after the
Commencement Date or occupancy date, whether or not known to Lessee at the time it entered
into this Agreement (“Non-Lessee Environmental Liability”). Lessee accepts no responsibility or
liability for environmental contamination disclosed to or known by Lessee at the time it entered
into this Agreement, it being understood that Lessor has accepted the entire risk thereof, including
without limitation all matters raised in said environmental reports, studies and assessments.
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Definition.26.4

INUREMENT.27.

QUIET ENJOYMENT.28.

LESSEE’S IMPROVEMENTS AND OPERATIONS.29.

INTEGRATION. •30.

Lessor covenants and warrants that ifand as long as Lessee pays the rent reserved herein

and performs the covenants and agreements hereunder on its part to be performed, Lessor will
secure to Lessee the quiet possession ofthe Leased Assets and Log Yard during the Lease Term
and any Renewal Term against all persons claiming the same, subject to the terms ofthis
Agreement. Lessor agrees to indemnify, defend and hold harmless Lessee from any damage and

' expense Lessee may suffer by reason ofthe breach ofsaid warranty and covenant. Lessor further
covenants and warrants that at the time ofthe execution ofthis agreement, it has good right to
enter into the same, and Lessor is rightfully seized ofthe Leased Assets and Log Yard and has

good title thereto.

The covenants and agreements ofthis agreement shall be binding upon and inure to the

benefit ofthe parties hereto and their heirs, legal representatives, successors, and assigns ofthe

parties hereto.

The Lessor’s Agreements embody the entire agreement of the parties hereto with respect

to the subject hereof. There are no promises, terms, conditions, or obligations other than those
contained in the Lessor’s Agreements. They supersede all prior communications, representations,
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29.3 IfLessee does not have a use for the hogged fuel storage building within sixty

(60) days after the Commencement Date, Lessee will negotiate with Pacific Northwest Fiber
regarding a one-year lease for this building.

Environmental contamination, as that term is used in this paragraph, shall include the

releasing, spilling, leaking, dumping, pouring, emitting, emptying, discharging, injecting, escaping,

leaching, disposing, or dumping into the environment, ofany substance of material defined or

designated as a hazardous or toxic waste, material, or substance, or other similar term, by any

federal, state, tribal or local environmental statute, regulation, or ordinance presently in effect or
subsequently enacted.

29.1 Lessee agrees to commence the installation ofsawmill improvements during the

Lease Term, and shall commence operations within twenty-four (24) months after the
Commencement Date or Extended Commencement Date under Section 46,2, as the case may be.

Once operational, Lessee shall not cease mill operations for a continuous period exceeding
fourteen (14) months.

29,2 Lessee agrees to bum only wood materials in the Boiler unless Lessee receives a
permit for burning alternative fuel sources.
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CASUALTY LOSS.31.

Notice ofLoss of The Leased Assets.31.1

No Delays and Lessee’s Risk of Loss.31.3

3 1 .2 Abatement of Proportional Rent.

Should there be a material interference with the operation ofLessee’s business due to said

casualty, a just and proportionate part ofthe Rent, based upon the extent of interference with

Lessee’s business, as determined by Lessor and Lessee, in their reasonable discretion, shall be
abated during the period of repair or reconstruction.

(b) Lessee shall have the right to terminate this Agreement effective the date of

said casualty, ifa material portion ofthe Leased Assets are affected by such casualty. In this
event Lessor shall retain insurance proceeds arising from the Leased Assets.

(c) Lessee shall have the right to exercise the Options under Section 14. 1 above,
and at Closing to be paid the insurance proceeds arising from the Leased Assets purchased by
Lessee.

(a) To the extent of insurance proceeds available for such purpose, cause Lessor

to rebuild or replace the damaged Leased Assets to their condition prior to such casualty, which
rebuilding must be commenced by Lessor within ninety (90) days ofsuch casualty. Lessor shall

have no obligation to replace or restore any ofthe Lessee’s Property damaged or destroyed
without fault ofLessor.

or agreements (verbal or written), between the parties hereto and shall not be amended except in
writing subscribed to by the parties hereto.

(d) The rights ofLessor and Lessee under this Section 31 may be subject to the

rights of the EDA under documents securing the EDA Lien Amount. Any insurance proceeds

retained by the EDA shall be deemed a prepayment of rent from Lessee to Lessor hereunder. If

insurance proceeds retained by the EDA exceed the sum of (i) $900,000 minus (ii) the amount of
rental paid by Lessee hereunder prior to the payment of insurance proceeds to the EDA (“the
Excess”), Lessor shall immediately pay the Excess to Lessee. The Excess shall accrue interest at

the Default Rate from the date ofpayment of insurance proceeds to the EDA until it is paid to
Lessee.

IfLessor rebuilds or repairs the Leased Assets, Lessor shall prosecute the work of such
rebuilding or repairing without unnecessary delay. Risk of loss ofLessee’s personal property

upon the Premises shall be borne by Lessee.
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In the event all or a portion of the Leased Assets are destroyed or damaged by fire, or

other insured casualty, Lessee shall give Lessor immediate notice thereof. Within thirty. (30) days

after the occurrence of said casualty, Lessee shall make one of the following elections in writing

to Lessor, which election shall, except as conditioned hereafter, bind Lessor:
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CASUALTY INSURANCE.32.

Insured Loss.32.1

Boiler Insurance.32.3

LANDLORD LEEN WAIVER.33.

PERMITS AND JURISDICTION.34.

Lessor’s Warranty and Representations.34.1

Lessee intends to lease or purchase additional equipment (not included in the Equipment
leased from Lessor hereunder) from one or more third party equipment Lessors or vendors

(“Additional Equipment”), and to inventory logs, lumber, wood chips and hogged fuel
(“Inventory”) on the Premises. Lessor and EDA shall execute all documents required by

Lessee’s lenders which waive all landlord’s and secured parties’ liens in the Additional Equipment
and the Inventoiy. Such documents shall include, without limitation, a lien waiver and consent for
the lenders to enter upon and occupy the Premises and realize upon their collateral in form and
content acceptable to Lessee. Lessor and EDA agree to execute such additional documents as
may reasonably be requested by Lessee to effectuate the provisions ofthis section.

The Leased Assets shall be insured for at least Two Million Five Hundred Thousand
Dollars ($2,500,000) (which the parties agree is the full replacement cost thereof). '

During the term hereof, Lessee shall insure the Leased Assets against loss due to fire,
windstorm, water damage, and other casualties (including extended coverage) to the extent ofone
hundred percent (100%) ofthe full replacement cost of the Leased Assets, without co-insurance
or depreciation, which insurance policy shall be written in a manner to provide that the insurance "
company waives all right ofsubrogation against Lessor or Lessee. Said policy shall provide that it
may not be canceled except upon thirty (30) days advance written notice to Lessor and Lessee.
Lessee agrees to endorse Lessor as a named insured on Lessee’s policy, as its interest shall
appear.

Notwithstanding any other provision ofthis Agreement, Lessee shall insure the Boiler for
such amount as it may determine, and shall be entitled to retain all insurance proceeds arising from
damage to the Boiler.

Lessor, after having made diligent investigation of the Leased Assets, its own files, and all

other matters deemed by Lessor relevant hereto, hereby warrants and represents to Lessee that
(a) the existing permits, licenses and authorizations (collectively, the "Permits”) scheduled on
Exhibit 34.1 hereto will be acquired by Lessor from Rayonier, Inc., prior to the Commencement
Date; (b) to the best ofLessor’s knowledge, all of the Permits are current, valid and in full force
and effect; and (c) to the best ofLessor’s knowledge, there exist no facts or circumstances which
constitute a violation ofany ofthe Permits, or would with the passage of time or provision of
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32.2 Amount of Insurance.
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Transfer of Permits.34.2

34.3 Lessor Permits.

Lessee Permits.34.4

New Permits.34.5

DELETED.35.

NON-COMPETITION COVENANT.36.

Lessor agrees to fully cooperate with Lessee in applying for new or renewal permits or
consents required for the operation of the mill facilities, the Leased Assets, the Log Yard and the
Boiler.

Lessee does not make any representation or warranty to Lessor regarding permits or
consents required to operate the mill facilities, the Leased Assets, the Log Yard or the Boiler.

Lessor hereby warrants and represents that Lessee is not required to obtain any Tribal

permits or consents from Lessor for the operation ofits mill facilities, the Leased Assets, the Log
Yard or the Boiler. Lessor makes no representations as to non-Tribal permits or consents
required for the operation ofthe mill facilities, the Leased Assets, the Log Yard or the Boiler.

Exhibit 34.2 attached hereto and made a part hereof lists those permits which Lessor " ' -
warrants are transferable, and will be transferred to Lessee, on or before the Commencement Date
hereofwith or without the necessity of third party or governmental approval orconsent, as the
case may be. All other Permits not listed on Exhibit 34.1 are, unless specifically noted otherwise,
not transferable to Lessee unless Lessee exercises the Option and acquires title to the Leased
Premises. Lessor warrants (a) that it will cause such Permits to be transferred to Lessee on the
Closing Date ofthe Option and 0?) Lessee can operate its business under the non-transferable
pennits which remain in Lessor’s name.
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notice ripen into a violation of any of the Permits, or would render any ofthe warranties or
representations in this paragraph untrue in any respect. Lessor, with foil cooperation from
Lessee, shall make its best efforts to cure any defects in such existing Permits acquired from
Rayonier.

During the Lease Term or any Renewal Term, and within a radius ofone hundred (100)
miles from the Premises in any direction, Lessor agrees not to (x) construct, acquire or operate a
sawmill or lumber remanufacturing facility, or (y) otherwise compete with Lessee, directly or
indirectly, in the sawmill or remanufacturing businesses. Lessee shall have the right to enforce
this covenant by a suit for injunction against Lessor or other appropriate remedies at law or in
equity, and to recover its attorney’s fees and court costs, at trial and on appeal.
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i

SALE AGREEMENT COVENANTS.37.

LEASE OF LOG YARD.38.

Subject to Section 46 below, Lessor covenants to Lessee to pay to Seller under the Sale
Agreement, on or before the Commencement Date, all remaining balances (including principal and
interest) of the Purchase Price, as that term is defined in the Sale Agreement (herein referred to as
the “Final Payment”). Lessor shall notify Lessee in writing immediately upon payment to Seller
of the Final Payment, which notification shall disclose the amount of the Final Payment made and
the date on which it was paid to Seller. Lessor covenants to Lessee that Lessor, as Purchaser
under the Sale Agreement, shall diligently keep and promptly perform all ofLessor’s promisesand
obligations under the Sale Agreement. Lessor shall immediately notify Lessee in writing ofany
notification to or from Seller under the Sale Agreement, including without limitation any notices
or claims ofdefault on the part ofeither party to the Sale Agreement. In the event ofany default
or alleged default on the part ofLessor as Purchaser under the Sale Agreement, Lessee shall have
the right, but not the obligation, to deal directly with Seller to cure such default and acquire, if
necessary, all ofthe rights ofLessor thereunder, without waiving any ofLessee’s rights hereunder
against Lessor, and without becoming obligated to further perform under the Sale Agreement.
This Purchase Price shall be adjusted downward to reflect any such payments made by Lessee to
Seller.

38.1 Contemporaneous with the Commencement Date of this Lease, Lessor shall lease

to Lessee the log yard depicted on Exhibit 3 8(A) attached hereto and incorporated herein (“Log •
Yard") on the same terms and conditions as set forth in this Lease, except (a) no additional rent
shall be payable with respect to the Log Yard; (b) Lessee’s right to exclusive possession ofthe
Log Yard shall terminate upon termination of this Lease; and (c) neither the Log and Timber
Output Contract set forth in Section 43 below nor the Option shall apply to the Log Yard. Lessor
warrants and represents to Lessee that the Log Yard is free and clear ofall liens or encumbrances,
and is free ofEnvironmental Contamination, as that term is defined in paragraph 26 above. In the
event Lessee gives the Exercise Notice for the Option, Lessor will execute and deliver to Lessee a
30-year lease ofthe Log Yard (“Log Yard Lease”), to be effective as of the Closing Date for the
Option, which Log Yard Lease shall be for no additional rent or consideration and shall be in the
form attached hereto as Exhibit 38(B). The Log Yard Lease shall also grant to Lessee a 30-year
renewal option. In the event Lessor determines to make the Log Yard an industrial park, then
Lessor shall lease to Lessee the alternate log yard site as depicted on Exhibit 38 hereto,
(“Alternate Log Yard Site”) on the same terms and conditions set forth above, including the
Log Yard Lease. Lessee shall not be required to accept the Alternate Log Yard Site (and Lessee
shall be permitted to remain in the Log Yard) unless the Alternate Log Yard Site is (a) fhlly
functional and usable in Lessee’s judgment for Lessee’s purposes; (b) meets usual and customaiy
industry standards for log yards; (c) is environmentally acceptable to Lessee and free from
environmental contamination, as that term is defined in paragraph 26 above; and (d) is free and
clear of liens and encumbrances. Lessor shall at its sole cost and expense cause the Log Yard or,
if applicable, the Alternate Log Yard Site, to at all times conform to Lessor’s warranties,
representations and covenants contained in this paragraph. Lessor shall reimburse Lessee for.the
cost of improvements and additions made to the Log Yard at the time Lessee moves its operation
to the Alternate Log Yard Site.
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CONDITIONS PRECEDENT TO EFFECTIVENESS OF THIS AGREEMENT. .39.

City ofPlummer.39.1

Lessee acknowledges that Lessor has satisfied its obligations under this Section 39. 1 .

Title Commitment.39.2

39.3

Lessee has been provided with a current Title Conunitment (defined above) of the City

Property, Premises and the Log Yard, showing them to be free and clear ofall liens and

encumbrances which have not been accepted in writing by Lessee. No approval ofany

. encumbrance for the purposes ofthis Lease shall constitute a waiver ofLessee’s right to object to
the state oftitle under paragraph 14.2 after tender of the Exercise Notice, or under any other

provision ofthis Agreement.

Environmental Condition.

The City ofPlummer shall have issued new leases, or consented to subleases, effective as
ofthe Commencement Date, in accordance with paragraph 1.1 above, which leases or subleases

shall be in form and content satisfactory to Lessee in its sole and absolute discretion.

Subject to the provisions ofSection 46 hereof, notwithstanding any other provision ofthis

Agreement to the contrary, and regardless ofany execution ofthis Agreement by either or both
parties hereto, Lessee shall have no obligations under this Agreement, unless and until each of the
following conditions precedent to the effectiveness ofthis Agreement are either (a) satisfied by
Lessor, or (b) expressly waived in writing by Lessee. Ifneither (a) nor (b) occur on or prior to

June 1, 2000, Lessee shall have no obligations under this Agreement, and it shall be ofno further

force or effect.

38.2 IfLessee’s sawmill is removed, damaged or destroyed and Lessee does not

commence restoring it to an operating condition within fourteen months thereafter, Lessee’s

rights to use the Log Yard shall continue to accommodate Lessee’s timber sale and log purchase

contracts. Lessor and Lessee will work together in good faith to designate adequate portions of

the Log Yard for such continued use, which shall extend for a reasonable period, not to exceed

three years from the date ofremoval, damage or destruction.

39.3.1 Lessor shall have provided Lessee the results of its Phase I and any
Phase n Environmental Assessment ofthe City Property, Premises and Log Yard, and all reports,

studies and data developed in connection therewith (collectively, the “Environmental

Assessment"), and such Environmental Assessment shall show them to be free ofenvironmental
contamination as that term is defined in paragraph 26 above. In the event the Environmental
Assessment reveals environmental contamination on any portion thereof, Lessee may (i) elect in
writing not to proceed with this Agreement, in which event this Agreement shall be null and void
and neither party shall have any liability to the other; or (ii) require that Lessor execute and deliver
to Lessee a separate environmental indemnity in form and content acceptable to Lessee in its sole
and absolute discretion, together with Lessor’s written undertaking, to be performed at Lessor’s
sole cost and expense, to clean up and remediate such environmental contamination in a manner
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Permits.39.4

Legal Opinion.39.5

39.7 Additional Agreements.

Resolutions.39.8

39.9 Deleted.

satisfactory to Lessee in its sole and absolute discretion, and consistent with the requirements of
all federal, tribal, state and local laws, rules, regulations and ordinances.

Lessee shall have been provided with a legal opinion in form and content satisfactory to
Lessee confirming the validity and enforceability ofall ofLessor’s warranties, representations,
covenants and obligations under this Agreement. Lessee shall upon request ofLessor provide
Lessor on or before the Commencement Date with a legal opinion regarding the validity and
enforceability ofLessee’s warranties, representations, covenants and obligations under this
Agreement.

39.6 Final Payment to Rayonier.

Except as provided in Section 39. 1 1 below, Lessor shall have made the Final Payment as
provided in paragraph 37 and title to the Leased Assets shall have vested in Lessor.

The parties shall have entered into a written agreement, acceptable in form and content to
their governing bodies and legal counsel, covering the following issues:

39.7.1 Lessee’s responsibility, if any, under Lessor’s Tribal Employment Rights
Ordinance (“TERO"). Lessee hereby acknowledges that this condition precedent has been
satisfied.

Lessee shall have been provided with one or more Resolutions ofLessor’s Tribal Council,
in form and substance acceptable to Lessee in its sole and absolute discretion, authorizing Lessor
to enter into this Agreement and all other agreements referenced for Lessor to enter into herein,
and waiving Lessor’s sovereign immunity.

39.7.2 Lessee’s route(s) and rights ofaccess to the Leased Assets and Log Yard
and sources ofwater and water rights for Lessee’s operations.

Lessee shall have been provided evidence satisfactory to Lessee in its sole and absolute
discretion that Lessee can acquire all permits and consents required for the Operation ofthe
Sawmill Facility, Boiler and the Log Yard on reasonable terms and conditions. —

39.3.2 Lessee hereby acknowledges that Lessor has satisfied its obligations under

Section 39.3.1 above.
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39. 10 Representations, Warranties and Covenants of Lessor.

39. 1 1 Final Payment to Rayonier Inc.

REPRESENTATION.40.

BOILER.41.

Boiler Part of Leased Assets.41.1

Power Contracts.41.2

The boiler presently located on the Premises and all facilities, piping, machinery arid
equipment necessary for its operation (“Boiler”) are included in the definition of “Leased Assets”
under this Agreement. Likewise, in the event the Option to purchase the Leased Assets is
exercised by Lessee, the Boiler is included in the sale as part of the Leased Assets sold to Lessee
at no additional cost dr adjustment to the Purchase Price.

Both parties have been represented by counsel and have negotiated this Agreement on
equal footing. This Agreement shall be construed evenhandedly and without favor or-
predisposition to either party.

Ifall Conditions Precedent set forth in this Section 39 excepting the Final Payment to
Rayonier under Section 39.6 have been satisfied or waived in writing by Lessee on or before
May 1, 2000, -the terms of Section 46 shall become operative. ' ~

For a period offive (5) years after the Commencement Date, Lessor shall have the right to
work jointly with Lessee to bring or introduce to Lessee opportunities to sell electrical power
from the Boiler to a third party or parties willing to enter into a contract with Lessee for the
purchase ofpower. In the event Lessee; after negotiation of the terms and conditions ofan
agreement with such potential third party purchaser has elected in its sole discretion to enter into
such agreement (“Power Contract”), Lessor shall have the right to a fee from Lessee as a result
of the consummation of the Power Contract between Lessee and the third party purchaser of
power (“Power Purchaser”) ifLessor had a meaningful role in introducing Lessee to the third
party purchaser and assisting Lessee in consummating the Power Contract, as follows: Lessee
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All representations and warranties made in this Agreement by Lessor will be true as of
May 1, 2000 or the Extended Commencement Date under Section 46.2 below, if applicable, as
fully as though such representations and warranties had been made on and as ofMay 1, 2000, or
the Extended Commencement Date, if applicable, as ofsuch applicable date, and Lessor must not
have violated or failed to perform in accordance with any covenant contained in this Agreement.

If applicable, Lessor, Lessee and Seller shall have entered into- an agreement in form and
content satisfactory to Lessee covering the contingency set forth in Section 46.3 below. This
agreement shall set forth the procedures for Lessee receiving notice from Seller that Lessor has
not made the Final Payment as required herein, Lessee’s payment of the remaining balance ofthe
Final Payment to Seller, and the release ofSeller’s security interest in the Leased Assets.
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>

Definition of Market Rate.41.3

MEMORANDUM OF AGREEMENT.42.

LOG AND TIMBER OUTPUT CONTRACT.43.

DELETED44.

DELETED45.

Lessee shall prepare and both Parties shall execute a recordable memorandum ofthis
Agreement in form and content acceptable to Lessee. Lessee may record at its expense such
memorandum in the official records ofBenewah County, Idaho in the chain oftitle to the
Premises and Log Yard, in order to provide public notice ofthe terms of this Agreement.

Ifthe parties cannot agree as to Market Rate, it shall be determined by Les Bryan of
Tacoma, Washington. IfMr. Bryan is not available to serve, and the parties cannot agree as to his
replacement, his replacement shall be determined under the Arbitration procedures set forth in
Section 19.3.3 hereof. The parties shall equally pay all expenses incurred under this Section.

Not later than October 1, 2000, Lessor will form a Tribal Forest Enterprise under 25 CFR
Sec. 163.13 ("TFE") and obtain all required consents (including without limitation a consent from
the Secretary ofthe Interior) for the formation ofthe TFE and the operation of the Output
Contract contained in this Section 43. Lessor shall sell and Lessee shall purchase all standing
Tribal timber and logs (“Timber”) to be conveyed by Lessor from its timberlands for a period of
ten (10) years from the Commencement Date, and until the Output Contract is terminated by
written notice from either party given not less than one year prior to the termination date specified
in the notice. In no event shall the term ofthe Output Contract be less than ten (10) years. The
Lessee shall pay the Lessor fair market value for the Timber. If the parties cannot agree upon the
appraisal mechanism for the determination offair market value, appraisal procedures used by the
Lessor for the Tensed Block Logging Unit shall apply. Payment and performance terms shall be
in accordance with BIA regulations and any special provisions as stated in timber sale contracts,
which special provisions shall in all respects be reasonable and fairly applied to Lessee.
Allotments of individual Tribal members are not subject to this Output Contract.
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shall pay to Lessor within thirty (30) days after receipt the sum of25 percent ofthe profit
(“Contract Overage”) received by Lessee. The Contract Overage shall be calculated in
accordance with generally accepted accounting principles. In the event the Power Contract rate is
equal to or lower than the Market Rate, then Lessor shall be entitled to no share. Lessor shall
have no right to a percentage of the Contract Overage if(x) Lessor had no meaningful
responsibility or participation in the acquisition ofthe Power Purchaser (y) the Power Contract or
such sharing is prohibited in whole or in part by any applicable law or (z) the Power Contract or
such sharing would expose Lessee to liability as an unregulated public utility, or would otherwise .
necessitate Lessee’s acquisition ofa license, certificate, or registration as a public utility before it
could lawfully enter into the Power Contract or participate with Lessor in the sharing ofany
Contract Overage. “
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FAILURE OF LESSOR TO MAKE FINAL PAYMENT.46.

On or before June 1, 2000, Lessor shall have paid all ofthe Final Payment except

DELETED.47.

REIMBURSEMENT OF $25,000 TO LESSEE.48.

IfLessor has not made the Final Payment on or before June 1, 2000, the following shall

control:
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Ifon or before June 1, 2000, all ofthe Conditions Precedent set- forth in Section 39 above
are not satisfied, or the condition set forth in Section 46. 1 above is not satisfied, on or before

June 1 5, 2000 Lessor shall pay Lessee the sum ofTWENTY FIVE THOUSAND DOLLARS

($25,000) in reimbursement ofthe $25,000 advance previously made by Lessee to Lessor.

46.1

$130,000.

46.2 Lessor shall not later than the due date set forth in the Sale Agreement (September

30, 2000) satisfy the Condition Precedent set forth in Section 39.6 (“the Final Payment .

Condition”). Lessor shall give' notice to Lessee immediately upon the satisfaction ofthe Final
Payment Condition.

49. UNITED STATES DEPARTMENT OF COMMERCE CONSENT. The EDA hereby

consents to Lessor’s entering into this Lease and represents as follows:

49. 1 Upon the earlier ofthe termination ofthe respective useful lives of the
Encumbered Assets under Section 14 above or upon the exercise ofOptions to purchase all or
specified components ofthe Encumbered Assets and the payment by Lessee of the applicable
portion of the Federal Share to the EDA (which shall not in total exceed $1 ,612,000), it will
release its security interest in the subject Encumbered Assets.

46.3 IfLessor fails to timely satisfy the Final Payment Condition, Lessee shall have the

right (but not the obligation) to make this payment to Seller. 'Ibis payment shall bear interest at

the Default Rate from the date made by Lessee until it has been recovered by Lessee as provided

below. Lessee shall have the right to set offor recoup this payment and interest thereon against

rental and other items due Lessor hereunder. Interest shall accrue on the declining balance.

49.2 If there is a casualty to the Encumbered Assets resulting in insurance proceeds

under Section 31 above, it will not unreasonably withhold, condition or delay consent to a request

by Lessee that insurance proceeds be used to repair or replace damaged Encumbered Assets.

49.3 The methodology of the calculation of the Federal Share set forth in Exhibit 14

hereto is complete and correct.

49.4 The terms and conditions of this Lease comply with the Award and 13 CFR

Section 314.
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NONDISCRIMINATION.50.

SURVEY.51.

SEVERABILITY.52.

If any provision ofthis Agreement is found by a court ofcompetent jurisdiction to be
invalid or unenforceable as written, then the parties intend and desire that (a) such provision be
enforceable to the full extent permitted by law, and (b) the invalidity or unenforceability of such
provision shall not affect the validity and enforceability ofthe remainder of this Agreement.

Lessor agrees to have a licensed surveyor complete a survey of the Lessor’s real property
described in Exhibit 1.1 hereto and the City Property not later than October 1, 2000. In the event
the survey reveals errors in the legal descriptions attached hereto, the parties shall promptly
correct such legal descriptions by a modification to this Lease, which shall be recorded in the real
property records of Benewah County, Idaho,

Lessee agrees not to unlawfully discriminate against any employee or applicant for
employment because ofrace, religion, color, national origin, ancestry, physical handicap, mental
condition, marital status, age or sex. This provision shall be read in harmony with the TERO
agreement entered into between the parties under Section 39.7.1 above, and all applicable federal
laws and regulations.
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49.8 Neither Lessor nor Lessee is obligated to provide the EDA with an insured interest
in the Encumbered Assets and Lessee naming Lessor as an additional insured is adequate.

49.5 Ifan Event ofDefault does not occur hereunder due to Lessee’s act or omission,
no collection of the Federal Share or other actions initiated by the EDA will have an impact on the
Encumbered Assets.

49. 6 Lessor has received adequate consideration from Lessee supporting this Lease.

49.7 IfLessee requests consent to assignment under Section 18 above, EDA will not
unreasonably withhold, condition or delay its consent.
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LESSOR:

LESSEE:

TOBD, INC, an Idaho corporation

t

UNITED STATES DEPARTMENT OF
COMMERCE, ECONOMIC

DEVELOPMENT ADMINISTRATION

By: ToddBrr

Its: President

By:.

Its:.
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IN WITNESS WHEREOF, the parties hereto have executed this Lease and Option to
Purchase Agreement the day and year first written above.

THE GOEUR D’ALENE TRIBE,
a federally recognized Indian tribe

By:
Its:

lever
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