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INTRODUCTION 

 While Oklahoma has tried to make this case about “federal overreach,” it is at base 

about giving effect to Congress’s intent in the Surface Mining Control and Reclamation 

Act of 1977 (SMCRA), even where that intent is to limit Oklahoma’s authority. Pls.’ 

Combined Br. in Opp. & Reply in Supp. of Mot. Summ. J. at 1, ECF No. 104 (“State’s 

Reply”).1 In SMCRA, Congress allocated primary regulatory jurisdiction over all surface 

coal mining and Abandoned Mine Lands (AML) reclamation operations on all lands within 

the United States among one of three possible regulatory authorities: the federal 

government, a State, or an Indian Tribe. Under that congressional allocation, States lack 

authority on Indian lands. The Reservations of the Muscogee (Creek) Nation, the Cherokee 

Nation, and the Choctaw Nation of Oklahoma remain intact and constitute Indian lands, as 

dictated by the decisions of the Supreme Court in McGirt and the Oklahoma Court of 

Criminal Appeals (OCCA) in Hogner and Sizemore.2 Far from a situation of federal 

overreach, this case requires nothing more than a straightforward application of established 

federal law.  

                                                 
1 Because Oklahoma I, CIV-21-0719-F, and Oklahoma II, CIV-21-0805-F, are 
consolidated for purposes of summary judgment briefing, all ECF citations are to the 
docket in Oklahoma I, unless otherwise indicated. 
2 As in their Cross Motion for Summary Judgment (ECF No. 102), Federal Defendants use 
the term “the Reservations” to refer to all three reservations collectively; “State programs” 
in the plural to refer to both Oklahoma’s Title V and Title IV approved programs; “surface 
coal mining and AML reclamation” to encompass the regulation of surface coal mining 
and reclamation operations under Title V of SMCRA, as well as the administration of an 
AML program under Title IV; and “Federal Defendants” to refer to both Federal 
Defendants and Counterclaimant the United States. 
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 Oklahoma’s frustrations over the implications of McGirt, Hogner, and Sizemore do 

not alter SMCRA or give the Office of Surface Mining Reclamation and Enforcement 

(OSMRE) authority to disregard the law. OSMRE complied with the law after McGirt, 

Hogner, and Sizemore by recognizing that Oklahoma, as a matter of law, lacks jurisdiction 

over surface coal mining and AML reclamation within the Reservations. 

 Oklahoma proposes two novel end-runs around SMCRA’s jurisdictional mandate. 

First, it argues that even if Oklahoma cannot regulate surface coal mining and AML 

reclamation on Indian lands under SMCRA, it can do so via other unspecified state laws 

and regulations. Second, it claims it should be allowed to continue to operate its State 

programs within the Reservations in light of “fundamental principles of equity.” Both are 

impermissible efforts to circumvent Congress’s unambiguous allocation of jurisdiction, 

and both fail for that reason. 

 The Supreme Court’s recent decision in Oklahoma v. Castro-Huerta, 142 S. Ct. 

2486 (2022), does not alter the analysis. Notwithstanding the fact that Castro-Huerta 

involved criminal—not civil—jurisdiction, id. at 2504, the case confirms that Congress 

may preempt state authority on Indian lands, and that preemption generally turns on the 

text of the relevant statute.3 As this Court has already held after a close examination of its 

                                                 
3 Castro-Huerta also recognized a second form of preemption “when the exercise of state 
jurisdiction would unlawfully infringe on tribal self-government.” 142 S. Ct. at 2494. The 
Court need not reach that second form of preemption here because SMCRA preempts 
Oklahoma’s state laws and regulations governing surface coal mining and AML 
reclamation as applied to Indian lands under “ordinary preemption analysis.” Id. at 2501. 
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text, SMCRA clearly excludes Indian lands from state regulation. Oklahoma v. U.S. Dep’t 

of the Interior, 577 F. Supp. 3d 1266, 1269–76 (W.D. Okla. 2021). 

 Oklahoma’s Administrative Procedure Act (APA) claims fare no better. OSMRE’s 

actions cannot be “arbitrary or capricious” or “not otherwise in accordance with law” when 

they were, in fact, required by SMCRA and binding judicial determinations regarding the 

Muscogee, Cherokee, and Choctaw Reservations. Oklahoma has not identified any 

procedures applicable to a shift in jurisdiction by operation of law that OSMRE was 

required to follow, and OSMRE was under no obligation to consider options, such as 

continuing State jurisdiction or concurrent jurisdiction, that it lacked authority to 

implement.  

 This Court should give effect to the plain language of SMCRA and grant summary 

judgment in favor of Federal Defendants.  

ARGUMENT 

I. SMCRA prohibits the exercise of authority by Oklahoma over surface coal 
mining and AML reclamation within the Reservations 

The summary judgment briefing in these cases has clarified several key points. 

Oklahoma no longer seriously contests that the Reservations are “Indian lands” under 

SMCRA or that SMCRA preempts the application of its State programs to the 

Reservations. Indeed, Oklahoma has conceded that SMCRA “may well preclude operation 

of a ‘State program’ on Indian lands.” State’s Reply at 23. Having all but acknowledged 

that it lacks authority over surface coal mining and AML reclamation on the Reservations 

within SMCRA’s framework, Oklahoma claims it may nonetheless exercise such authority 
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outside of, or in spite of, that statutorily-mandated framework. It is incorrect as a matter of 

law. 

Federal Defendants are entitled to summary judgment on their counterclaims and 

on Plaintiffs’ first claim because SMCRA’s text and structure clearly preempt the 

application of all state laws and regulations purporting to exercise authority over surface 

coal mining and AML reclamation on Indian lands. Section 1255 of SMCRA does not 

create a loophole that would allow a State to exercise authority over surface coal mining 

and AML reclamation on Indian lands simply by enacting laws outside of its State 

programs. Nor do “fundamental principles of equity” give this Court the power to set aside 

Congress’s clear intent and authorize the ongoing violation of SMCRA in perpetuity. 

A. SMCRA preempts all state laws purporting to exercise authority over 
surface coal mining and AML reclamation on Indian lands 

The Supreme Court’s recent decision in Castro-Huerta in no way alters this Court’s 

previous conclusion that “Oklahoma lacks the authority to regulate surface mining or 

reclamation activities on Indian land.” Oklahoma, 577 F. Supp. 3d at 1273. Castro-Huerta 

dealt solely with state criminal jurisdiction over non-Indians in Indian country. 142 S. Ct. 

at 2494, 2504. Its analysis was limited to whether the General Crimes Act and Public Law 

280 preempt “state authority to prosecute crimes committed by non-Indians against Indians 

in Indian country.” Id. at 2494. Therefore, Castro-Huerta does not resolve this case, which 

involves SMCRA, a separate civil statute that expressly preempts state authority over 

surface coal mining and AML reclamation.  
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Nonetheless, in Castro-Huerta, the Supreme Court recognized the longstanding 

principle, grounded in the Supremacy Clause of the Constitution, that “federal law may 

preempt . . . state jurisdiction,” including on Indian lands. 142 S. Ct. at 2493–94. Castro-

Huerta confirms that a preemption analysis must pay close attention to the “text and 

structure” of the specific statute(s) at issue and cannot turn on “dicta” and “inferences” 

from other sources, or “purported legislative intentions unmoored from any statutory text.” 

Id. at 2496–99; see also Altria Grp., Inc. v. Good, 555 U.S. 70, 76 (2008) (“Congress may 

indicate pre-emptive intent through a statute’s express language or through its structure 

and purpose.”). Both the text and structure of SMCRA demonstrate that SMCRA preempts 

the application of all state laws regarding surface coal mining and AML reclamation on 

Indian lands. Oklahoma, therefore, lacks authority to exercise jurisdiction over surface coal 

mining and AML reclamation within the Reservations.  

SMCRA “is a comprehensive statute that regulates all surface coal mining 

operations.” United States v. Navajo Nation, 556 U.S. 287, 300 (2009) (emphasis added). 

SMCRA itself states that its purpose is to “establish a nationwide program to protect 

society and the environment from the adverse effects of surface coal mining operations.” 

30 U.S.C. § 1202(a).4 The statute reaches all “surface coal mining operations,” which it 

defines broadly to include “activities conducted on the surface of lands in connection with 

                                                 
4 Oklahoma complains that Federal Defendants lack a statutory basis for their description 
of SMCRA as “comprehensive.” State’s Reply at 24. In fact, it was the Supreme Court that 
described SMCRA as “comprehensive” and in doing so explicitly quoted 30 U.S.C. 
§ 1202(a). Hodel v. Va. Surface Min. & Reclamation Ass’n, 452 U.S. 264, 268, (1981). The 
Supreme Court then reviewed the rest of the statute, explaining how SMCRA occupies the 
field of surface coal mining and AML reclamation. Id. at 268–72. 
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a surface coal mine,” “surface impacts incident to an underground coal mine,” and “the 

areas upon which such activities occur or where such activities disturb the natural land 

surface.” Id. § 1291(28). SMCRA also covers “all activities necessary and incident to the 

reclamation of such operations after August 3, 1977,” id. § 1291(27) (emphasis added), as 

well as the reclamation of all lands and water “which were mined for coal or which were 

affected by such mining, wastebanks, coal processing, or other coal mining processes, . . . 

and abandoned or left in an inadequate reclamation status prior to August 3, 1977.” Id. § 

1234. Read as a whole, SMCRA covers the full range of activities involved in surface coal 

mining and reclamation, starting with exploration, permit issuance, and site preparation, 

continuing through blasting, topsoil protection and storage, excavation, coal extraction, 

processing, and transport, until the site is fully reclaimed with all postmining land uses and 

revegetation standards met and any required performance bonds released. See, e.g., id. §§ 

1256 (permits), 1258 (reclamation plan requirements), 1259 (performance bonds), 1262 

(exploration permits), 1265 (environmental performance standards), 1266(b) (permitting 

requirements for underground mines), 1291(28) (stages of development covered by 

SMCRA); see also id. §§ 1231–1244 (reclamation of AML sites abandoned prior to 

SMCRA’s enactment). 

Whatever authority States may have had prior to SMCRA, Congress did not intend 

for States to exercise authority over surface coal mining and AML reclamation outside of 

the framework established by SMCRA after its enactment. SMCRA contemplates 

“effective and reasonable regulation of surface coal mining operations by the States and by 

the Federal Government in accordance with the requirements of this chapter,” 30 U.S.C. 
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§ 1201(e) (emphasis added), and expressly preserves “wherever necessary,” the “exercise 

[of] the full reach of Federal constitutional powers to insure the protection of the public 

interest through effective control of surface coal mining operations.” Id. § 1202(m). To that 

end, and as explained in Federal Defendants’ prior briefs, SMCRA establishes a complex 

“program of cooperative federalism” that determines jurisdiction over surface coal mining 

and AML reclamation based on the type of land at issue. Hodel, 452 U.S. at 289; Fed. 

Defs.’ Cross Mot. for Summ. J. at 16–18, ECF No. 102 (“Fed. Defs.’ XMSJ”); Fed. Defs.’ 

Prelim. Inj. Opp. at 2–6, ECF No. 34. 

 For “lands within a state,” i.e., non-Federal and non-Indian lands, 30 U.S.C. 

§ 1291(11), either a State or OSMRE has jurisdiction. A State can assume 

“primacy” over surface coal mining and AML reclamation operations by 

establishing approved State programs under Title IV and Title V of SMCRA. 

See id. §§ 1235, 1242, 1291(21) (Title IV), 1253 (Title V). If a State fails to 

submit and implement an acceptable State program under Title V, OSMRE must 

prepare and enforce a Federal program for lands within the State. Id. § 1254(a). 

Likewise, if a State lacks an approved Title IV program, OSMRE has the “power 

and authority” to administer that Title on non-Federal and non-Indian lands. Id. 

§ 1242(a). 

 For Federal lands, i.e., non-Indian lands owned by the United States, 30 U.S.C. 

§ 1291(4), OSMRE has jurisdiction, id. § 1273(a), but a State with an approved 

State program may enter into a cooperative agreement with OSMRE to regulate 
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surface coal mining operations on Federal lands located within the State. See id. 

§ 1273(a), (c). 

 Finally, for Indian lands, i.e., all lands “within the exterior boundaries of any 

Federal Indian reservation” and all lands “held in trust for or supervised by an 

Indian tribe,” 30 U.S.C. § 1291(9), either a Tribe or OSMRE has jurisdiction. A 

Tribe can assume jurisdiction by seeking approval of a Tribal program. Id. §§ 

1300(j), 1235(k). Absent a Tribal program, SMCRA grants to the Secretary of 

the Interior, through OSMRE, the authority to administer the statute on Indian 

lands. Id. §§ 1232(g)(3)(C) (Title IV), 1300(c)-(f) (Title V); see also 30 C.F.R. 

§§ 750.1, 750.6  (Title V), 886.27 (Title IV).  

Because SMCRA establishes which governmental entity has jurisdiction for every 

possible type of land (Indian, Federal, and “lands within a State,” i.e., everything else), and 

because SMCRA applies to all “surface coal mining and reclamation operations,” see 30 

U.S.C. § 1291(27), (28), on each type of land, see id. § 1291(4), (9), (11), the statute fully 

occupies the field of surface coal mining and AML reclamation. Printz v. United States, 

521 U.S. 898, 926 (1997) (outside of approved State programs, surface coal mining and 

AML reclamation is an “otherwise preempted field” (citing Hodel, 452 U.S. at 288)); 

FERC v. Mississippi, 456 U.S. 742, 783 (1982) (J. O’Connor, concurring in part) (SMCRA 

“allows the States to choose either to work with Congress in pursuit of federal surface 

mining goals” by “submit[ting] proposed surface mining regulations to the Secretary of the 

Interior” for approval “or to devote their legislative resources to other mining and land use 

problems” and allow OSMRE to “implement[] a program for that State.”).  

Case 5:21-cv-00719-F   Document 105   Filed 09/23/22   Page 19 of 57



9 

In particular, SMCRA leaves no room for a State to apply state laws or regulations 

governing surface coal mining and AML reclamation operations to Indian lands. See New 

Mexico ex rel. Energy & Mins. Dep’t, Min. & Mins. Div. v. U.S. Dep’t of Interior, 820 F.2d 

441, 445 (D.C. Cir. 1987) (Indian lands “off limits” to state regulation under Title V); 

Montana v. Clark, 749 F.2d 740, 747 (D.C. Cir. 1984) (SMCRA “unambiguously denies 

the state the power to administer [AML] funds on any Indian lands, on or off the 

reservation.”). The application of any such laws and regulations, whether or not those laws 

and regulations are contained in State programs, would conflict with Congress’s decision 

to limit such jurisdiction to OSMRE or a Tribe with an approved Tribal program. See S. 

Rep. No. 95-128 at 99 (1977) (“‘Lands within any State’ is so defined and used throughout 

the Act so as to insure that the States, through their State programs, will not assert any 

additional authority over Federal lands or Indian lands, other than that authority delegated 

to them by the Secretary under a cooperative agreement pursuant to [30 U.S.C. § 1273].”). 

In sum, SMCRA sets forth a comprehensive regime that establishes who has 

authority over surface coal mining and AML reclamation on every possible type of land, 

leaving no room for state jurisdiction outside of the confines of the statute. With nine 

subchapters and nearly 100 separate sections, SMCRA is materially different from the 

General Crimes Act, 18 U.S.C. § 1152, the primary statute at issue in Castro-Huerta, which 

consists of one statutory section containing a total of two sentences. In contrast to the 

General Crimes Act, which the Supreme Court held “simply ‘extend[s]’ federal law to 

Indian country, leaving untouched the background principle of state jurisdiction over 

crimes committed within the State, including in Indian country,” Castro-Huerta, 142 S. Ct. 
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at 2495, SMCRA expressly precludes state jurisdiction on Indian lands. See 30 U.S.C. § 

1291(11) (“‘lands within any State’ or ‘lands within such State’ means all lands within a 

State other than Federal lands and Indian lands”). 

B. Section 1255 does not allow Oklahoma to apply other State laws and 
regulations governing surface coal mining and AML reclamation to the 
Reservations 

Faced with SMCRA’s plainly preemptive text and structure, Oklahoma cannot 

seriously argue that the statute leaves States room to operate State programs on Indian 

lands. Instead, Oklahoma relies on 30 U.S.C. § 1255 to argue that, even if it cannot apply 

its State programs to Indian lands, it can apply other state laws and regulations governing 

surface coal mining and AML reclamation. Thus, Oklahoma effectively seeks concurrent 

jurisdiction over surface coal mining and AML reclamation within the Reservations outside 

of SMCRA’s “comprehensive” framework, and in spite of SMCRA’s express preclusion 

of such authority.  

Oklahoma raises this claim, which was not set forth in its Amended Complaints, for 

the first time in briefing. The State, therefore, has waived it. Moreover, the State, in so 

arguing, seeks an impermissible advisory opinion. However, even if the Court reaches the 

merits, it should reject this claim as it rests on a series of fundamental misinterpretations 

of Section 1255 and SMCRA as a whole. Rather than allow state authority over surface 

coal mining and AML reclamation on Indian lands, Section 1255 expressly preempts any 

attempt by a State to exercise such authority regardless of whether that exercise is under 

the aegis of a State program or under “other” state laws and regulations outside of a State 

program. Oklahoma’s interpretation otherwise would create an exception to SMCRA that 
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would swallow the statute and defeat Congress’s plain intent.  

1. The Court should dismiss Oklahoma’s new claim seeking 
jurisdiction under “other” state laws and regulations  

a) Oklahoma has waived its new claim by not raising it in its 
complaints 

The Court need not reach the merits of Oklahoma’s request to apply other state laws 

and regulations outside of Oklahoma’s State programs to the Reservations because these 

arguments belatedly seek to raise a new claim in briefing.  

Oklahoma contends Count One of its complaints seeks “at least some jurisdiction 

to regulate” within the Reservations, even if that jurisdiction is outside of SMCRA. State’s 

Reply at 28. Not so. Oklahoma’s Amended Complaints in both Oklahoma I and Oklahoma 

II “seek a declaratory judgment that Oklahoma has jurisdiction over surface coal mining 

and reclamation operations under Titles IV and V of SMCRA.” Am. Compl. ¶ 66, Prayer 

for Relief, a, Oklahoma I, ECF No. 77; Am. Compl. ¶ 76, Prayer for Relief, a, Oklahoma 

II, ECF No. 29 (emphasis added). Neither complaint states a claim based on Oklahoma’s 

alleged jurisdiction to apply state laws outside of Oklahoma’s State programs, and neither 

complaint seeks relief allowing Oklahoma to do so. Moreover, Oklahoma could have, but 

did not, make clear in its Motion for Summary Judgment that it now seeks to apply other 

state laws to the Reservations outside of its State programs, stating vaguely that SMCRA 

“does not prohibit entirely States from regulating on Indian lands” and referring generically 

to “Oklahoma’s State laws and regulations.” Pls.’ Mot. for Summ. J. at 26–27, ECF No. 

97 (“State’s MSJ”); see also Fed. Defs.’ XMSJ at 25 n.9 (noting in footnote that “to the 

extent that” Oklahoma seeks to enforce state laws and regulations outside of its State 
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programs within the Reservations, it “has not identified nor argued any such law or 

regulation in its complaints or opening brief”).5 

The Tenth Circuit has refused to allow parties to raise new claims in summary 

judgment briefing, observing that the Federal Rules of Civil Procedure do not permit 

“plaintiffs to wait until the last minute to ascertain and refine the theories on which they 

intend to build their case.” Evans v. McDonald’s Corp., 936 F.2d 1087, 1091 (10th Cir. 

1991); see also, e.g., Reyes v. Jensen, No. 20-1247, 2021 WL 2069699, at *6 (10th Cir. 

May 24, 2021); Magallan v. Zurich Am. Ins. Co., No. 16-CV-0668-CVE-FHM, 2017 WL 

4012964, at *13 (N.D. Okla. Sept. 12, 2017). Oklahoma’s belated request for jurisdiction 

over surface coal mining and AML reclamation within the Reservations separate and apart 

from SMCRA and Oklahoma’s State programs is fundamentally different from a request 

for jurisdiction under SMCRA, and Oklahoma should not be permitted to raise this new 

claim at this late stage. 

b) Oklahoma’s new claim should be dismissed for lack of 
jurisdiction 

Even if Oklahoma has not waived its new claim, the claim should be dismissed for 

lack of jurisdiction because it seeks an advisory opinion and does not present a live case or 

controversy. “Article III of the Constitution requires that [courts] only decide cases or 

controversies, and thus prohibits [courts] from resolving hypothetical legal questions.” 

                                                 
5 As Castro-Huerta simply confirmed “ordinary preemption analysis,” 142 S. Ct. at 2501, 
nothing in that case changed the applicable law and therefore nothing in it justifies 
Oklahoma’s failure to raise this claim in its Amended Complaints or fully articulate it in 
the State’s Motion for Summary Judgment. 
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Prier v. Steed, 456 F.3d 1209, 1212 (10th Cir. 2006). Article III also “prevent[s] the courts, 

through avoidance of premature adjudication, from entangling themselves in abstract 

disagreements.” New Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1499 (10th 

Cir. 1995) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967)). 

Here, Oklahoma seeks, in the abstract, a declaratory judgment that it may apply 

unspecified state laws and regulations to the Reservations outside of SMCRA and its State 

programs. But Oklahoma has identified no state laws that could be applied to the 

Reservations, and thus neither Federal Defendants nor this Court can evaluate the purported 

applicability of those laws in light of SMCRA. In recognition of the abstract nature of its 

claim, Oklahoma itself presents this as a question of whether “Oklahoma has any remaining 

real or hypothetical authority” within the Reservations, State’s Reply at 29 (emphasis 

added), thereby seeking a premature advisory opinion that Oklahoma’s exercise of 

authority, perhaps even under as yet not enacted state laws, would necessarily comport 

with SMCRA. 

The sole state law that Oklahoma has identified as enforceable outside of its State 

programs, Okla. Stat. Ann. tit. 27A, § 1-3-101, illustrates the lack of any real case or 

controversy before the Court. See State’s Reply at 29. First, Oklahoma undermines its own 

argument that the law exists outside of its State programs, having “reserve[d] the right to 

seek reimbursement” under SMCRA for the state funds it intends to expend in 

implementing that law. See State’s Reply, Ex. 1 at 1 & n.1, ECF No. 104-1. Such funds are 

only available for the implementation of State SMCRA programs. See 30 U.S.C. § 1295 

(authorizing grants to assist in “development, administration, and enforcement of State 
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programs” (emphasis added)); id. § 1232(g)(1)(A) (AML funds provided to State only if 

State has an approved Title IV program).6 

But even if that law were distinct from Oklahoma’s State programs, it provides no 

specific requirements or standards for enforcement, merely recognizing the “jurisdictional 

areas of environmental responsibility” of the Oklahoma Department of Mines (ODM) and 

Oklahoma Conservation Commission (OCC). Okla. Stat. Ann. tit. 27A, § 1-3-101(F), (G). 

On the face of the statute alone, then, neither Federal Defendants nor the Court can assess 

whether it is preempted by SMCRA. Tellingly, the actual standards that ODM and OCC 

have long sought to enforce under the jurisdiction granted by Okla. Stat. Ann. tit. 27A, § 1-

3-101 are contained in its State programs and are expressly subject to SMCRA, including 

its preemption of state regulation as to Indian lands.7 

In sum, this Court should decline Oklahoma’s invitation to evaluate its application 

of hypothetical “other” laws and regulations outside its State programs to surface coal 

mining and AML reclamation as Oklahoma’s requested relief would amount to an 

improper advisory opinion. 

                                                 
6 Even if Oklahoma were correct that it may apply other state laws and regulations outside 
of its State programs to surface coal mining and AML reclamation within the 
Reservations—which it is not—such an exercise of authority would not be pursuant to 
SMCRA and thus would be ineligible for grant funding as requested in Oklahoma’s 
complaints. 
7 See, e.g., Okla. Stat. Ann. tit. 45, § 740.1 (granting OCC authority to administer 
Oklahoma’s Title IV AML reclamation program consistent with SMCRA); id. § 742.1 
(noting Legislature’s intent “to bring Oklahoma into compliance with” SMCRA); Okla. 
Admin. Code § 155:15-1-3 (giving OCC authority to “Participate in the Federal Abandoned 
Mine Land Reclamation Program”); id. § 460:20-1-4 (ODM “is responsible for the 
regulation of surface coal mining and reclamation operations under an approved State 
program.”). 
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2. Section 1255 preempts state jurisdiction on Indian lands, whether 
under State programs or “other” state laws and regulations 

Putting aside the Article III concerns, Section 1255 stands for the opposite of what 

the State alleges. Section 1255 provides that state laws and regulations that are 

“inconsistent” with SMCRA are “superseded.” 30 U.S.C. § 1255(a). Because SMCRA 

expressly grants jurisdiction on Indian lands to OSMRE (in the absence of a Tribal 

program) and just as expressly precludes state jurisdiction on Indian lands, a State’s 

exercise of authority over surface coal mining and AML reclamation on Indian lands is 

“inconsistent” with SMCRA and therefore preempted.  

Rather than recognize this provision for what it is—an express statement of 

Congress’s preemptive intent—Oklahoma argues that Section 1255 in fact “preserve[s] the 

exercise of some State authority outside a State SMCRA program.” State’s Reply at 19. 

Oklahoma relies on the savings clause in Section 1255(b) which states that “[a]ny provision 

of any state law or regulation . . . which provides for more stringent land use and 

environmental controls and regulations of surface coal mining and reclamation operation 

than do the provisions of this chapter or any regulation issued pursuant thereto shall not be 

construed to be inconsistent with [SMCRA].” While Congress may have intended to 

preempt the application of State programs on Indian lands, Oklahoma’s argument goes, it 

recognized a separate collection of state laws and regulations outside of those State 

programs that could continue to apply to surface coal mining and AML reclamation 

regardless of any constraints in SMCRA, so long as they are “more stringent” than 

SMCRA.  
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This argument is premised on a series of logical leaps, all of which are contrary to 

the text and structure of SMCRA. Section 1255 does not distinguish, let alone authorize, 

state regulation of surface coal mining and AML reclamation outside of approved State 

programs and, even if it did, it does not allow States to apply “other” state laws and 

regulations directed at surface coal mining and AML reclamation on Indian lands 

concurrently with federal or tribal SMCRA jurisdiction as some type of shadow regulatory 

program. State jurisdiction over surface coal mining and AML reclamation on Indian lands 

is not “more stringent” than SMCRA; it is instead contrary to SMCRA and an obstacle to 

the achievement of Congress’s intent and therefore preempted. 

a) Section 1255 does not allow state authority over surface 
coal mining and AML reclamation outside of approved 
State programs 

Oklahoma’s Section 1255 argument rests on a flawed foundational premise: that 

Section 1255 distinguishes between State programs and “other State laws and regulations” 

and therefore allows for Oklahoma’s exercise of “some concurrent jurisdiction” over 

surface coal mining and AML reclamation outside of a State program. See State’s Reply at 

3, 23–24 (emphasis in original). This argument mistakenly conflates the “more stringent 

land use and environmental controls and regulation of surface coal mining and 

reclamation” referenced in Section 1255(b)—e.g., specific standards governing operations 

on the ground—with jurisdiction. The text of SMCRA, its legislative history, and case law 

all demonstrate that Section 1255 allows for “more stringent” state standards, but only 

within the jurisdictional framework established by Congress.  
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SMCRA provides for state regulation of surface coal mining and AML reclamation 

only through approved State programs. See, e.g., 30 U.S.C. §§ 1231(a), 1242, 1253(a), 

1256(a), 1291(25), 1291(21). Nothing in Section 1255(b) exempts “other” state laws from 

that framework. Rather, Section 1255 builds from Section 1253, which says that the “State 

laws” and state “rules and regulations” underpinning a State program must be “in 

accordance with the requirements” of SMCRA and “consistent” with OSMRE’s 

implementing regulations. 30 U.S.C. § 1253(a). Thus, as to matters covered by SMCRA, 

i.e., surface coal mining and AML reclamation, Section 1255(b) clarifies that the laws and 

regulations making up a State program may be “more stringent” than SMCRA and still be 

in accordance with the statute.8 In contrast, state jurisdiction over surface coal mining and 

AML reclamation outside of a State program would be “inconsistent” with SMCRA and 

therefore preempted under Section 1255(a). 

This reading of Section 1255 is confirmed by case law and legislative history. See, 

e.g., Bragg v. W. Va. Coal Ass’n, 248 F.3d 275, 288 (4th Cir. 2001) (citing Section 1255(b) 

in explaining that under SMCRA, a State program must incorporate SMCRA’s “minimum 

standards, as well as any more stringent, but not inconsistent, standards that they might 

choose”); Pa. Coal Ass’n v. Babbitt, 63 F.3d 231, 238 (3d Cir. 1995) (“That the federal 

sanction [in § 1255] is to serve only as the base rather than the ceiling for the state programs 

is spelled out in the SMCRA itself.” (emphasis added)); H. Rep. No. 93-1072, at 131–32 

                                                 
8 The applicability of Section 1255(b) to state laws and regulations regarding ancillary 
matters not covered by SMCRA is not before this Court, as Oklahoma specifically seeks 
to apply “other State surface mining and reclamation authority” to the Reservations. State’s 
Reply at 17. 
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(May 30, 1974) (precursor to Section 1255 “provides the Secretary of Interior with the 

legal basis to approve State regulatory programs with more stringent controls” than 

SMCRA); H. Rep. No. 95-493, at 102 (July 12, 1977) (in discussion of State programs, 

identifying “basic principle that the Federal law and regulations are minimum standards 

which may be exceeded by the States”). In addition, courts have consistently applied 

Section 1255 to State programs. See, e.g., Castle Mountain Coal. v. OSMRE, No. 3:15-CV-

00043-SLG, 2016 WL 3688424, at *2, 13 n.110 (D. Alaska July 7, 2016) (applying Section 

1255 to Alaska’s State program); Schoene v. McElroy Coal Co., No. 5:13-CV-95, 2016 

WL 6788391, at *3 (N.D.W. Va. June 9, 2016) (applying Section 1255 to West Virginia’s 

State program); Budinsky v. Pa. Dep’t of Env’t Res., 819 F.2d 418, 421 (3d Cir. 1987) 

(applying Section 1255 to Pennsylvania’s State program). 

Oklahoma’s alternative interpretation relies on a misreading of the plain language 

of Section 1255. Oklahoma claims that “[b]y their own terms, the preemption and savings 

clauses in” Section 1255 “speak only to” “other state laws and regulations” outside of State 

programs. State’s Reply at 23–24. In fact, Section 1255, by its own terms, applies to “any” 

provision of State law or “any” regulation issued pursuant thereto. 30 U.S.C. § 1255(b). It 

does not use the word “other” at all. Given that Section 1253 expressly contemplates States 

enacting “state law[s]” and promulgating state “rules and regulations” in order to establish 
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a State program, 30 U.S.C. § 1253(a), it is clear that Section 1255, via its use of the word 

“any,” applies to the laws and regulations that make up a State program.9 

If the plain text and structure of SMCRA is not enough, Oklahoma’s reading of 

Section 1255 would create an enormous loophole that would swallow the statute. Under 

Oklahoma’s theory, a State could effectively opt out of SMCRA and establish a parallel 

state surface coal mining regulatory regime not subject to federal approval or oversight 

simply by deeming it “more stringent” than SMCRA. Because SMCRA assigns jurisdiction 

to OSMRE (or a Tribe with an approved Tribal program) where a State lacks it under an 

approved State program, this reading would effectively condone concurrent jurisdiction—

despite Congress’s determination that the State and Federal governments should not share 

jurisdiction. See Bragg, 248 F.3d at 293 (SMCRA “does not provide for shared regulation 

of coal mining”); Pa. Fed’n of Sportsmen’s Clubs v. Hess, 297 F.3d 310, 318 (3rd Cir. 

2022) (same). 

The Supreme Court has warned against “giv[ing] broad effect to saving clauses” in 

precisely this scenario, “where doing so would upset the careful regulatory scheme 

established by federal law.” United States v. Locke, 529 U.S. 89, 106 (2000). The Tenth 

Circuit has likewise repeatedly rejected requests to interpret savings clauses in a manner 

that would “essentially nullify” the remainder of the statute. Wyoming v. United States, 279 

F.3d 1214, 1235 (10th Cir. 2002) (holding federal government has authority to prohibit 

                                                 
9 Notably, Oklahoma’s interpretation is also contrary to its own state law, which says that 
SMCRA “vests exclusive authority in the Department of the Interior over the regulation of 
surface coal mining and reclamation within the United States.” Okla. Stat. Ann. tit. 45, § 
740.2(A)(1). 
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state vaccination of elk under the National Wildlife Refuge System Improvement Act of 

1997 despite statute’s “cooperative federalism” framework and savings clause); see also 

Kirkpatrick Oil & Gas Co. v. United States, 675 F.2d 1122, 1124–25 (10th Cir. 1982) 

(rejecting argument that savings clause in the Mineral Leasing Act allows state oil and gas 

laws to bind the federal government without the Secretary of the Interior’s consent). The 

Court should take the same approach here and refuse to interpret Section 1255 as a 

backdoor around SMCRA and its requirement that States regulate surface coal mining and 

AML reclamation, if at all, via approved State programs. 

b) Section 1255 preempts state authority over surface coal 
mining and AML reclamation on Indian lands outside of 
approved State programs 

Even assuming that Section 1255 leaves room for state laws and regulations that 

govern surface coal mining and AML reclamation outside of a State program, Oklahoma’s 

argument still fails, because it assumes without analysis that the application of its other 

state laws and regulations to Indian lands qualifies as “more stringent” and therefore not 

“inconsistent” with SMCRA.  

But “more stringent” does not mean “in direct contravention of the clear statutory 

language and legislative history of the SMCRA.” Cat Run Coal Co. v. Babbitt, 932 F. Supp. 

772, 781 (S.D.W. Va. 1996). Rather, in determining if a state law is “more stringent” than 

SMCRA under 1255(b), a court should “examin[e] the [state law] against the manner in 

which SMCRA is supposed to function and determin[e] the [law’s] consistency with 

SMCRA’s language and goals.” W. Va. Min. & Reclamation Ass’n v. Babbitt, 970 F. Supp. 

506, 518 n.14 (S.D.W. Va. 1997). If “SMCRA nowhere hints that Congress insulated” a 
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particular area “from state regulatory schemes,” a state law that exceeds SMCRA’s 

minimum requirements may be “more stringent” and not “inconsistent” with the statute. 

Budinsky, 819 F.2d at 421 (holding State program’s regulation of mines that disturb less 

than two acres “more stringent” than and not inconsistent with SMCRA because SMCRA 

(prior to more recent amendments) “simply do[es] not affect” surface coal mining 

operations that disturb two acres or less). However, if a state seeks to regulate in a manner 

that is contrary to “the clear statutory language,” the relevant state law or regulation is not 

“more stringent”; instead, it is in violation of SMCRA and necessarily “inconsistent” with 

the statute. Cat Run Coal, 932 F. Supp. at 781 (holding State program provision that sought 

to impose liability on landowners for reclamation costs inconsistent with SMCRA under 

Section 1255 because SMCRA holds only operators and permittees responsible for 

reclamation); cf. Pa. Coal Min. Assoc. v. Watt, 562 F. Supp. 741, 748 (M.D. Pa. 1983) 

(upholding Secretary’s rejection of state regulation that “exceeded the scope” of the 

corresponding SMCRA provision). 

Here, Oklahoma seeks to apply state laws and regulations governing surface coal 

mining and AML reclamation to Indian lands directly in contravention of Congress’s 

express decision to preclude state jurisdiction on such lands. Such an application is not 

“more stringent” than SMCRA; it is a violation of SMCRA and therefore preempted by 

Section 1255 as “inconsistent” with that statute. Any other reading would again create a 

loophole that would swallow the statute. And in the specific context of Indian lands, such 

a reading does not merely interfere with OSMRE’s exercise of authority, it undermines 

Congress’s determination that Tribes should have the opportunity, if so desired, to serve as 

Case 5:21-cv-00719-F   Document 105   Filed 09/23/22   Page 32 of 57



22 

the primary authority on their own lands, equivalent to States on “lands within a state.” See 

30 U.S.C. § 1300(j)(B) (“For purposes of . . . the implementation and administration of a 

tribal program under [Title] V, any reference to a ‘State’ in this chapter shall be considered 

to be a reference to a ‘tribe.’”). 

If Section 1255’s express preemption of state regulation on Indian lands is not 

enough, Oklahoma’s other state laws and regulations as applied to the Reservations are 

subject to conflict preemption for the same reasons. When a state law “interferes with the 

methods by which the federal statute was designed to reach” a particular goal, it is 

preempted. Int’l Paper Co. v. Ouellette, 479 U.S. 481, 494 (1987). Here, Congress has 

determined that only OSMRE and Tribes with approved Tribal programs may regulate 

surface coal mining and AML reclamation on Indian lands. It does not matter whether 

Oklahoma’s laws are “stricter” than SMCRA. State’s Reply at 28. Because their 

application to Indian lands would “upset[] the balance of public and private interests so 

carefully addressed by” SMCRA, they are preempted. Int’l Paper, 479 U.S. at 494.10   

                                                 
10 Oklahoma argues that Federal Defendants’ invocation of impossibility preemption—
which occurs when “compliance with both federal and state regulations is a physical 
impossibility,” Arizona v. United States, 567 U.S. 387, 399 (2012)—is speculative. State’s 
Reply at 27. As explained in Federal Defendants’ Cross Motion for Summary Judgment, if 
Oklahoma were to continue to apply its State programs to Indian lands, operators would 
be put in the potentially impossible situation of having to post multiple bonds for the same 
operation and satisfy differing penalties for the same violation. Fed. Defs.’ XMSJ at 23. 
But Oklahoma has now switched gears and focused its argument on “other” state laws and 
regulations outside its State programs. By refusing to identify those other laws that it 
wishes to apply within the Reservations, Oklahoma has made it impossible for Federal 
Defendants and the Court to evaluate impossibility preemption. As noted above, for exactly 
these reasons, this Court lacks jurisdiction to evaluate the legality of these other 
unidentified laws and regulations. Supra Part I.B.1.b. 

Case 5:21-cv-00719-F   Document 105   Filed 09/23/22   Page 33 of 57



23 

Oklahoma’s comparisons to the savings clauses in other statutes, State’s Reply at 

20–22, are inapposite. As the Supreme Court has repeatedly confirmed, preemption 

analysis generally turns on the “text and structure” of the statute at issue. See, e.g., Va. 

Uranium, Inc. v. Warren, 139 S. Ct. 1894, 1907 (2019); CSX Transp., Inc. v. Easterwood, 

507 U.S. 658, 664 (1993). The Clean Air Act, Clean Water Act, Resource Conservation 

and Recovery Act, and Real Estate Settlement Procedures Act, on which the State relies, 

are independent statutes that say nothing about the meaning of SMCRA. And, as discussed 

above, SMCRA’s text and structure make clear that Section 1255 does not allow a state to 

circumvent SMCRA’s jurisdictional framework by applying other state laws and 

regulations governing surface coal mining and AML reclamation outside of State programs 

to Indian lands. Cf. Int’l Paper, 479 U.S. at 497 (holding the Clean Water Act’s savings 

clause “specifically preserves other state actions” so long as those actions are not 

“incompatible with [the standards] established by” the Act).11 

In sum, SMCRA does not allow for state regulation of surface coal mining and AML 

reclamation outside of State programs and, even if it did, it does not allow for such 

regulation on Indian lands. On that basis alone, the Court should deny Oklahoma’s request 

                                                 
11 Whether SMCRA or any other statute or precedent preempts Oklahoma from regulating 
activities other than surface coal mining and AML reclamation on Indian lands is not before 
this Court. See Exhibit 1, August 18, 2022 Letter from OSMRE to OCC (“recogniz[ing] 
that OCC or another state agency may have authority to conduct activities that would not 
fall within Title IV of SMCRA on eligible lands and waters, as defined in 30 U.S.C. § 
1234, if those activities do not implicate or interfere with OSMRE’s administration of the 
SMCRA Title IV program on Indian lands” and offering to “discuss[] potential options for 
our offices to coordinate work on sites within our respective authorities under a 
memorandum of understanding”). 
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to apply other state laws and regulations governing surface coal mining and AML 

reclamation to the Reservations. However, one additional point still further forecloses 

Oklahoma’s claim. Even if a State could in theory apply other state laws and regulations 

to Indian lands, such laws and regulations would have to provide “more stringent land use 

and environmental controls and regulations of surface coal mining and reclamation 

operation” than SMCRA. 30 U.S.C. § 1255(b). Oklahoma’s own state law, however, 

appears to prohibit the State from implementing laws and regulations that are “more 

restrictive” than SMCRA. Okla. Stat. Ann. tit. 45, § 789. And even if it could enact such 

laws, as noted above, this Court lacks jurisdiction to evaluate Oklahoma’s “hypothetical 

authority” in the abstract, let alone determine whether that hypothetical authority is “more 

stringent” than SMCRA. Supra Part I.B.1.b. As for the one state law that Oklahoma has 

identified, Okla. Stat. Ann. tit. 27A, § 1-3-101 merely identifies OCC’s and ODM’s areas 

of jurisdiction. Supra id. Because that law provides no “land use and environmental 

controls and regulations of surface coal mining and reclamation operation,” 30 U.S.C. § 

1255(b), it is not more stringent than SMCRA and therefore is preempted to the extent it is 

applied in a manner inconsistent with SMCRA.  

C. Equitable principles do not allow Oklahoma to apply its State programs 
(or any other state laws) to surface coal mining and AML reclamation 
within the Reservations 

While Oklahoma’s Section 1255 argument seeks to avoid preemption, its equitable 

arguments seek authority from the Court to apply Oklahoma’s State programs to Indian 

lands in spite of it. But as this Court has already held, “Oklahoma cannot rely on Sherrill or 
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equitable principles to avoid the consequences of SMCRA.” Oklahoma, 577 F. Supp. 3d 

at 1275.  

1. Equitable principles do not allow the ongoing and future violation 
of a federal statute 

Oklahoma makes no effort to address the case law that unambiguously forbids a 

court from “disregard[ing] statutory and constitutional requirements and provisions” on the 

basis of equity. Safe Streets All. v. Hickenlooper, 859 F.3d 865, 900–01 (10th Cir. 2017) 

(quoting Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320, 327–28 (2015)). Here, 

where Oklahoma seeks a remedy that would condone the violation of SMCRA and the 

Constitution in perpetuity, that case law is dispositive and the Court need look no further. 

See, e.g., United States v. Oakland Cannabis Buyers’ Co-op., 532 U.S. 483, 497 (2001) 

(“[A] court sitting in equity cannot ‘ignore the judgment of Congress, deliberately 

expressed in legislation’” and cannot choose not to enforce a federal statute. (citation 

omitted)); Ute Indian Tribe of Uintah v. Myton, 835 F.3d 1255, 1263 (10th Cir. 2016) (“[I]t 

is not for [courts] to override Congress’s commands on the basis of claims of equity from 

either side.” (citation omitted)). 

Oklahoma tries to avoid this result by arguing that the remedies at issue in Sherrill, 

Cayuga, and Oneida were also contrary to federal law, namely the Nonintercourse Act. If 

the courts in those cases could grant equitable relief contrary to federal law, the theory 

goes, this Court should too. This reasoning fails because it conflates the violation of a 

statute with the remedy for that violation. In Sherrill, Cayuga, Oneida, and other earlier 

cases, the courts agreed that the sale of tribal lands without consent of the federal 
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government in the late 1700s and early 1800s violated the Nonintercourse Act. They were 

then faced with how to remedy that violation over 200 years later and, in particular, whether 

the various remedies sought by Tribes, including revived sovereignty, possession, and 

money damages, were permissible. Because “[t]he Nonintercourse Act of 1793 does not 

speak directly to the question of remedies for unlawful conveyances of Indian land,” the 

courts had no statutory guidance in evaluating the various forms of requested relief. Oneida 

Cnty. v. Oneida Indian Nation of N.Y., 470 U.S. 226, 237–50 (1985); see also Cayuga 

Indian Nation of N.Y. v. Pataki, 413 F.3d 266, 276 (2d Cir. 2005) (discussing challenges 

of formulating a remedy since the Nonintercourse Act is “silent as to remedies”). The 

Supreme Court in Sherrill cautioned about this very distinction, noting that “the substantive 

questions whether the plaintiff has any right or the defendant has any duty, and if so what 

it is, are very different questions from the remedial questions whether this remedy or that 

is preferred, and what the measure of the remedy is.” City of Sherrill v. Oneida Indian 

Nation of N.Y., 544 U.S. 197, 213 (2005). 

Unlike in Sherrill, Cayuga, and Oneida where the courts lacked any statutory 

guidance as to a remedy for discrete Nonintercourse Act violations dating back more than 

a century, here, SMCRA provides a clear answer: it precludes state jurisdiction on Indian 

lands and mandates exclusive federal jurisdiction in the absence of an approved Tribal 

program. SMCRA continues to govern the present and future regulation of surface coal 

mining and AML reclamation and continues to be violated every time a State purports to 

exercise jurisdiction on Indian lands. What Oklahoma seeks, therefore, is something this 

Court lacks the ability to grant: Permission to continue to violate SMCRA and the 
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Constitution in perpetuity. See Sanders v. Mountain Am. Fed. Credit Union, 689 F.3d 1138, 

1144 (10th Cir. 2012) (“[C]ourts may not invoke equity to craft a remedy inconsistent with 

the law.”). 

Oklahoma’s efforts to cabin McGirt and Cayuga v. Tanner are equally unavailing. 

McGirt itself rejected similar attempts by Oklahoma to displace federal law based on the 

“practical advantages” of doing so. 140 S. Ct. at 2474. As here, Oklahoma argued in McGirt 

that the Court should not uphold the law as written for fear of disruption and upsetting 

longstanding expectations. Id. at 2478–81. The Court refused that invitation while 

nevertheless acknowledging “the potential for cost and conflict around jurisdictional 

boundaries, especially ones that have gone unappreciated for so long.” Id. at 2481. 

Likewise, in Tanner, the Second Circuit was not swayed by the practical advantages of 

ignoring the plain language of the Indian Gaming Regulatory Act (IGRA), holding that 

IGRA applies and preempts state and local gaming regulation even if the equities might lie 

otherwise. 6 F.4th 361, 379–80 (2d Cir. 2021) (upholding preemptive effect of IGRA even 

though “Tribe members today constitute a small fraction of those now residing on the 

land.” (internal citation omitted)). Here too, Oklahoma’s practical concerns cannot displace 

SMCRA. 

Oklahoma has not cited a single case that applies Sherrill beyond the context of 

available remedies for an ancient Indian land claim, let alone to justify the ongoing and 

future violation of a federal statute based on equity. The Court should decline such an 

unprecedented extension here.  
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2. Sherrill and its progeny do not provide a basis for applying 
equitable principles against the federal government here 

Even if the Court is prepared to entertain Oklahoma’s equitable arguments, it should 

decline to find a new exception to the Supreme Court’s holding that “the United States is 

not . . . subject to the defense of laches in enforcing its rights.” United States v. Summerlin, 

310 U.S. 414, 416 (1940). Oklahoma is swift to dismiss this binding case law, arguing that 

the Court should instead rely on the Second Circuit’s decision in Cayuga, which has no 

precedential value in this Circuit. State’s Reply at 10. But contrary to Oklahoma’s 

suggestion, Cayuga did not hold that equitable defenses drawn from Sherrill can apply to 

the United States in “Indian law” cases writ large, let alone in cases such as this one. Id. 

Rather the Second Circuit was careful to narrow its holding to the case at hand—an ancient 

“possessory land claim” brought by a plaintiff Indian tribe and supported by the United 

States as a plaintiff-intervenor in its position as trustee.12 Cayuga, 413 F.3d at 278 (“[W]e 

do not purport to set forth broad guidelines for when the doctrine [of laches] might apply” 

to the United States.). This is not such a case. No Indian tribe is asserting a possessory land 

claim here.  

Instead, the applicable law here is the fundamental principle articulated by the 

Supreme Court, reiterated by the Tenth Circuit, and agreed to even by the Second Circuit 

in Cayuga, that laches “is no defense to a suit by [the federal government] to enforce a 

public right or protect a public interest.” Utah Power & Light Co. v. United States, 243 

                                                 
12 As in their Cross Motion for Summary Judgment, Federal Defendants use the terms 
“laches” and “equitable defenses” interchangeably in this brief consistent with the Second 
Circuit’s use of those terms in Cayuga. 
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U.S. 389, 409 (1917); Summerlin, 310 U.S. at 416; United States v. Distefano, 279 F.3d 

1241, 1245 n.2 (10th Cir. 2002); Cayuga, 413 F.3d at 279 n.8. Here, the United States is 

clearly acting in its sovereign capacity to enforce public rights expressly established by 

Congress: The United States’ statutory duty to exclusively regulate surface coal mining 

and AML reclamation within the Reservations in the absence of a Tribal program. Indeed, 

the United States has filed counterclaims seeking a declaratory judgment in favor of its 

own rights. Fed. Defs.’ Answer & Countercls. at 58, Oklahoma I, ECF No. 80; Fed. Defs.’ 

Answer & Countercls. at 61–62, Oklahoma II, ECF No. 30; see also United States v. 

Louisiana-Pac. Corp., 682 F. Supp. 1122, 1138 (D. Colo. 1987) (rejecting application of 

laches to United States when “the United States is clearly acting in its sovereign capacity 

to enforce and protect the public interest in a clean environment”). This fact alone resolves 

the matter and prevents the application of equitable defenses in this case. 

Oklahoma attempts to avoid this conclusion by ignoring the public rights portion of 

the rule and instead focusing on the “public interest” piece, arguing that OSMRE is not 

vindicating the public interest because Oklahoma’s State programs already effectively 

regulate surface coal mining. But the public’s interest is not solely in the protection of the 

environment; the public has an overriding interest in ensuring compliance with federal law 

and Congress’s chosen allocation of jurisdiction and methods of regulation under 

SMCRA—interests that Oklahoma seeks to flout. The United States’ efforts to ensure 

compliance with a federal statute are not subject to the defense of laches. See, e.g., United 

States v. Angell, 292 F.3d 333, 338 (2d Cir. 2002) (laches defense not available in lawsuit 

brought by United States to enforce Rivers and Harbors Appropriation Act of 1899); United 
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States v. Nevada Power Co., No. CV-S-87-861-RDF, 1990 WL 149660, at *8 (D. Nev. 

June 1, 1990) (rejecting laches defense in lawsuit brought by United States to enforce Clean 

Air Act). 

Because this case involves the enforcement of public rights and thus cannot be 

subject to equitable defenses, the Court need not consider Oklahoma’s further contention 

that this is a particularly “egregious” case of laches. Nonetheless, even if the Court were to 

consider that argument, Oklahoma is incorrect that the Court should not take into account 

when the United States knew or should have known of the alleged statutory violation in 

assessing whether to apply laches. The Supreme Court in Sherrill explained that the Indian 

Claims Commission in prior proceedings had “found that the Federal Government had 

actual or constructive knowledge” of the land transactions at issue in the late 1700s and 

early 1800s and the fact that those transactions violated the Nonintercourse Act. Sherrill, 

544 U.S. at 208; see also Oneida Indian Nation of N.Y. v. County of Oneida, 617 F.3d 114, 

119 (2d Cir. 2010) (same). Here, in contrast, OSMRE could not have known that Oklahoma 

was improperly exercising jurisdiction on Indian lands until McGirt, Hogner, and Sizemore 

held that the Reservations were not disestablished. Once OSMRE was aware of the 

violation, it acted swiftly to address it.  

3. Even if Oklahoma’s preferred test for equitable defenses applies 
here, it weighs against Oklahoma’s continued regulation in 
violation of SMCRA 

As explained above, two fundamental legal principles prevent the application of 

equitable defenses in this case: Equitable defenses cannot defeat a statutory mandate, and 

they cannot be applied against the United States when the United States is seeking to 
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enforce a statutory mandate. However, even if the Court were to apply Oklahoma’s 

proposed test, as derived from Oneida, that test weighs against Oklahoma’s desired relief—

the continued application of its State programs within the Reservations. 

First, the length of time factor weighs against the application of equitable defenses 

here. As noted above, the Supreme Court in Sherrill accounted for the United States’ 

knowledge of the alleged violation. Supra Part I.C.2. Here, OSMRE notified Oklahoma of 

the change in SMCRA jurisdiction and the need to transfer operations less than a year after 

learning of the status of the Reservations following McGirt, Hogner, and Sizemore. 

Second, rather than argue that the shift of the administration of SMCRA on Indian 

lands from Oklahoma to OSMRE is truly disruptive as a practical matter, Oklahoma extols 

SMCRA’s cooperative federalism regime and the importance of state regulation. But 

Congress’s decision to preclude state authority on Indian lands is also “no meaningless 

formality,” State’s Reply at 15, and cannot be ignored regardless of the virtues of state 

jurisdiction.  See Magwood v. Patterson, 561 U.S. 320, 334 (2010) (“We cannot replace 

the actual text [of a statute] with speculation as to Congress’ intent.”). Finally, and for the 

same reason, mine operators and other interested parties in Oklahoma have no justifiable 

expectation of state regulation on Indian lands. While SMCRA may not provide a specific 

procedure for transitioning jurisdiction when the status of lands change, the statute—and 

Oklahoma’s State programs, see supra n.7—have always been clear that the State lacks 

jurisdiction on Indian lands.  

In sum, Sherrill, Cayuga, and Oneida do not justify the application of Oklahoma’s 

State programs to the Reservations in violation of SMCRA. 
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II. OSMRE’s challenged actions complied with SMCRA and the APA 

Oklahoma’s APA and SMCRA claims (Counts Two through Six) can be dismissed 

at the outset because OSMRE’s challenged actions simply recognized and implemented 

the shift in jurisdiction that had already occurred by operation of law as a result of McGirt, 

Hogner, and Sizemore. Because OSMRE’s actions were dictated by SMCRA and the 

agency could not have taken an alternative approach, those actions are necessarily “in 

accordance with law” and cannot be “arbitrary and capricious.” 

Even if the Court looks beyond this fundamental flaw in Oklahoma’s argument 

(which it need not), Oklahoma’s APA arguments still fail. Oklahoma itself has argued 

strenuously that OSMRE’s actions constitute rulemakings—and the necessary 

consequence is that this Court lacks jurisdiction to review them. OSMRE was not required 

to apply any procedures because it has not disapproved Oklahoma’s State programs and a 

notice and comment process could not have altered the outcome. And because OSMRE’s 

actions simply did what SMCRA required the agency to do, they are well within “the 

bounds of reasoned decisionmaking.” Dep’t of Com. v. New York, 139 S. Ct. 2551, 2569 

(2019) (citation omitted). Finally, even if Oklahoma identified legal errors (and they do 

not), any such errors would clearly be harmless.   

A. The Court lacks jurisdiction over Oklahoma’s APA claims 

In response to Federal Defendants’ jurisdictional arguments, the State doubles down 

on its claim that OSMRE has “disapproved” its State programs, thereby making this Court 

a proper venue and its claims as against the Muscogee Reservation timely under 30 U.S.C. 
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§ 1276(a)(1). The State is wrong—“disapproval” is a term of art under SMCRA and does 

not apply to OSMRE’s actions here.  

Oklahoma urges that OSMRE “effectively disapproved” Oklahoma’s State 

programs as that term is used “in any ordinary sense.” State’s Reply 31–32, 40. But as the 

Supreme Court has made clear, this Court is bound by a statute’s plain language and 

structure. See Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017) 

(“And while it is of course our job to apply faithfully the law Congress has written, it is 

never our job to rewrite a constitutionally valid statutory text under the banner of 

speculation about what Congress might have done had it faced a question that, on 

everyone’s account, it never faced.”). “Disapproval” of a State program is a term of art 

under SMCRA that specifically refers to the Secretary’s decision to deny a State’s 

application for a new program or an amendment to an existing program. See Fed. Defs.’ 

XMSJ at 39–41; 30 U.S.C. § 1253(b)-(c) (requiring Secretary to “approve or disapprove” 

proposed State program); id. § 1254(a)(2) (requiring OSMRE to prepare a Federal program 

if a State “fails to resubmit an acceptable State program within sixty days of disapproval 

of a proposed State program”); 30 C.F.R. § 732.15 (“Criteria for approval or disapproval 

of State programs”); id. § 732.17 (procedures for approving or disapproving a proposed 

State program amendment). When Section 1276(a)(1) refers to “[a]ny action of the 

Secretary to approve or disapprove a State program,” it is directly referring back to prior 

provisions discussing the “disapproval” of a proposed State program. While “the practical 

effect” of McGirt, Sizemore, and Hogner may have been to significantly reduce the scope 
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of Oklahoma’s State programs,13 Oklahoma, 577 F. Supp. 3d at 1276 n.5, OSMRE did not 

“disapprove” Oklahoma’s State programs as that term is used in SMCRA.  

Therefore, Oklahoma’s challenges are, at best, challenges to “[a]ny other action 

constituting rulemaking” and are therefore “subject to judicial review only by the United 

States District Court for the District in which the surface coal mining operation is located.” 

30 U.S.C. § 1276(a)(1). Because no surface coal mining operations within the Reservations 

are located in the Western District of Oklahoma, this Court lacks venue. For the same 

reasons, any Federal Register notice requirements applicable to the “disapproval” of a 

State program do not apply here. Therefore, Oklahoma’s claims as against the Muscogee 

Reservation remain untimely because they were filed over sixty days after OSMRE’s final 

actions—the April 2 letters. See Oklahoma, 577 F. Supp. 3d at 1277. 

In an attempt to circumvent this conclusion, Oklahoma now contends that 

OSMRE’s actions, if not a disapproval of Oklahoma’s State programs, are instead 

adjudications and therefore not subject to the venue and timeliness requirements in 30 

U.S.C. § 1276(a)(1). But Oklahoma cannot have it both ways. Having argued strenuously 

that OSMRE’s actions are “rules” consistent with 5 U.S.C. § 551(4), State’s MSJ at 40–

                                                 
13 Oklahoma misleadingly claims its State programs “have ended at the insistence of the 
federal government” and “the government sought a preliminary injunction to bring the 
programs to an end.” State’s Reply at 31. First, Oklahoma’s State programs have not ended; 
they remain in effect outside of the Reservations. Second, Oklahoma’s SMCRA 
jurisdiction changed by operation of law as a result of McGirt, Hogner, and Sizemore, not 
at OSMRE’s “insistence.” Third, the United States sought a preliminary injunction to 
enjoin Oklahoma from exercising authority within the Reservations in violation of 
SMCRA, not to “end” Oklahoma’s State programs—which, again, remain in effect for 
“lands within such State” as defined in 30 U.S.C. § 1291(11). 
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42; State’s Reply at 37, the State cannot now argue that the actions are adjudications merely 

because of the jurisdiction-related consequences of its rulemaking argument. Moreover, as 

Federal Defendants have already explained, OSMRE’s actions are, if any species of agency 

action under the APA, interpretive rules. See Fed. Defs.’ XMSJ at 48 n.23. Unlike 

adjudications which are used “in making individualized determinations” and are “highly 

fact-specific, case-by-case” proceedings, Blanca Tel. Co. v. FCC, 991 F.3d 1097, 1115 

(10th Cir. 2021) (quoting Nat’l Biodiesel Bd. v. EPA, 843 F.3d 1010, 1017–18 (D.C. Cir. 

2017)), interpretive rules “clarify a statutory or regulatory term, remind parties of existing 

statutory or regulatory duties, or ‘merely track[]’ preexisting requirements and explain 

something the statute or regulation already required.” Mendoza v. Perez, 754 F.3d 1002, 

1021 (D.C. Cir. 2014) (internal citation omitted). Here, OSMRE did not adjudicate an 

individual dispute between parties but instead clarified the operation of SMCRA (which 

has always, since enactment, precluded state jurisdiction on Indian lands) in light of 

McGirt, Hogner, and Sizemore.  

Finally, Oklahoma’s APA claims also fail at the threshold because OSMRE’s grant-

related actions are not “final agency actions” reviewable under the APA and OSMRE’s 

April 2 and June 17 letters are not “agency actions” at all. First, OSMRE’s grant-related 

actions are not final because, at the time Oklahoma filed its complaints, OSMRE had not 

denied or otherwise reached a final decision on Oklahoma’s grant requests; it had merely 

instructed Oklahoma to submit amended applications that accounted for the impact of 
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McGirt, Hogner, and Sizemore. See OSMRE0792–93; OSMRE0794–95.14 The lack of 

finality is made plain by later developments: Once Oklahoma amended its applications, 

OSMRE in fact granted OCC’s and ODM’s grant requests. Second Fritsch Decl. ¶¶ 8–9, 

16–18, ECF No. 102-1.15 Second, OSMRE’s other challenged actions are not “agency 

actions” because they were nondiscretionary and simply recognized the existing state of 

the law. See 5 U.S.C. § 706(2)(A) (allowing courts to set aside agency actions that are “an 

abuse of discretion”). The jurisdictional landscape was altered by the judicial decisions in 

McGirt, Sizemore, and Hogner, not by any actions taken by OSMRE. See Indep. Equip. 

Dealers Ass’n v. EPA, 372 F.3d 420, 427 (D.C. Cir. 2004) (holding EPA letter that “was 

purely informational” and “neither announced a new interpretation of the regulations nor 

effected a change in the regulations themselves” was not “agency action” under the APA). 

B. OSMRE did not fail to follow any required procedures 

1. Procedures relevant to the disapproval or amendment of a State 
program did not apply 

Because OSMRE did not disapprove or amend Oklahoma’s State programs, see 

supra Part II.A, OSMRE was not required to follow the procedures applicable to 

                                                 
14 References to “OSMRE####” refer to the Bates-stamped Administrative Record. See 
ECF Nos. 90, 91.    
15 For the same reasons, Oklahoma’s challenge to OSMRE’s alleged “Grant Funding 
Denials” is now moot. See Am. Compl. ¶¶ 84–92, Oklahoma I; Am. Compl. ¶¶ 95–103, 
Oklahoma II. Because OSMRE has, in fact, granted Oklahoma additional funding, the 
alleged “Grant Funding Denials” no longer exist and cannot be vacated by this Court. See 
See Am. Compl., Prayer for Relief, e, Oklahoma I; Am. Compl., Prayer for Relief, e, 
Oklahoma II. 
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disapproval or amendment.16 See State’s Reply at 30–32. Indeed, Oklahoma has not 

identified any procedures in SMCRA or OSMRE’s implementing regulations applicable to 

the unusual circumstances here, in which the lands where State programs apply change by 

operation of law.  

30 C.F.R. § 732.17(f)(1) states that “[i]f the Director determines that a State program 

amendment is required” the State must “submit to the Director [of OSMRE] either a 

proposed written amendment or a description of an amendment to be proposed.” But here, 

OSMRE did not determine that an amendment was required for Oklahoma’s State 

programs. Nor should it have. Oklahoma’s State programs are already clear that they do 

not apply to Indian lands and thus no amendment was necessary to account for McGirt, 

Hogner, and Sizemore. See, e.g., Okla. Admin. Code § 460:20-3-5, 20-3-6, 20-11-1, 20-

15-3. Oklahoma also cites 30 C.F.R. § 733.13(b) and (c) which instruct OSMRE to provide 

a State “an opportunity for an informal conference” after OSMRE notifies the State that it 

is “not effectively implementing, administering, maintaining or enforcing any part of its 

approved State program.” But those procedures are intended to give a State that is not 

effectively implementing its State programs a chance to take “any necessary remedial 

actions” to address OSMRE’s concerns in advance of OSMRE substituting federal 

                                                 
16 Oklahoma now concedes that OSMRE did not promulgate a “Federal program” in lieu 
of Oklahoma’s State programs and thus those procedures were not relevant. State’s Reply 
at 31. This concession underscores the inconsistencies in Oklahoma’s argument. Under 
SMCRA, if OSMRE had “disapproved” Oklahoma’s State programs, it would have been 
required to promulgate a Federal program for lands previously covered by Oklahoma’s 
State program, i.e., non-Indian lands within the State. 30 U.S.C. §§ 1254(a)(2), 1291(5), 
(11).  
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enforcement of the State program. Id. § 733.13(b)(3). Here, the issue was not the 

effectiveness of Oklahoma’s implementation of its State programs; the programs simply 

ceased applying within the Reservations by operation of law as a result of McGirt, Hogner, 

and Sizemore. There were no remedial measures Oklahoma could have taken to alter this 

result, and federal enforcement would not have changed the jurisdictional scope of 

Oklahoma’s State programs, which on their face do not apply to Indian lands. In short, 

OSMRE’s actions cannot be held “not in accordance with law” for failure to follow 

particular procedures when none of those procedures apply. 

2. Notice and comment was not required 

Oklahoma continues to contend that OSMRE should have engaged in a notice and 

comment process under the APA. To start, Oklahoma’s position has ramifications for the 

State’s other arguments. If Oklahoma is correct that OSMRE’s actions constitute 

rulemaking subject to the APA’s notice and comment requirements under 5 U.S.C. § 553, 

then those same actions are not “adjudications” and this Court lacks venue under 30 U.S.C. 

§ 1276(a)(1). Supra Part II.A. 

But even putting aside jurisdictional concerns, Oklahoma’s argument fails for two 

additional reasons. First, OSMRE has not “repealed” the rulemaking approving 

Oklahoma’s State programs. State’s Reply at 37. This allegation once again hinges on 

Oklahoma’s claim that OSMRE has “disapproved” its State programs, but, as explained 

above, it has not. Supra Part II.A. Oklahoma’s State programs remain in effect on “lands 

within [the] State” and can be applied to surface coal mining and AML operations on non-

Indian lands, if any exist now or in the future. If anything, OSMRE’s actions are better 
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characterized as interpretive rules, which do not require notice and comment. Supra id. 

Second, regardless of how OSMRE’s actions are classified under the APA, an agency is 

not required to conduct notice and comment when such procedures would be 

“purposeless.” Lake Carriers’ Ass’n v. EPA, 652 F.3d 1, 6 (D.C. Cir. 2011). Oklahoma’s 

attempt to distinguish Lake Carriers serves only to reinforce its similarity. There, the 

agency lacked discretion to “amend or reject” the state certifications at issue under the 

Clean Water Act. State’s Reply at 37. So too here. OSMRE has no discretion under 

SMCRA to consider an alternative path under which Oklahoma retains jurisdiction on 

Indian lands and therefore could not have altered its approach in light of public comments. 

Finally, if Oklahoma has not waived any separate “fundamental fairness and due 

process” claim, see Fed. Defs.’ XMSJ at 38 n.17, it has certainly failed to meet its burden 

on summary judgment as to that claim. See Am. Compl. ¶¶ 111–13, Oklahoma I; Am. 

Compl. ¶¶ 122–124, Oklahoma II. The State contends it has preserved the claim by 

including in its opening motion a single sentence stating “for the same reasons, Plaintiffs 

are entitled to summary judgment on their claim that OSMRE violated Plaintiffs’ rights to 

fundamental fairness by failing to provide appropriate notice.” State MSJ at 43 n.7; State’s 

Reply at 38 n.6. Because the State has cited no law supporting this alleged right of 

fundamental fairness nor provided any argument specific to that claim, it fails. And in any 

event, Oklahoma’s due process or fundamental fairness rights could not possibly be 

violated by a failure to provide procedures that were not required by law and could not 

have led to a different result. 
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C. OSMRE’s actions were not arbitrary or capricious or otherwise not in 
accordance with law 

1. OSMRE provided a reasoned explanation 

In its letters to ODM and OCC, OSMRE explained (with citations to specific 

statutory provisions) that, by operation of SMCRA, Oklahoma lacks authority over surface 

coal mining and AML reclamation within the Reservations in light of McGirt, Hogner, and 

Sizemore. See OSMRE0638–40, 641–42, 757–59, 760–62. That explanation satisfies the 

APA’s requirement that the agency “articulate[] ‘a satisfactory explanation’ for [its] 

decision” because it provides a “rational connection” between the facts, the law, and 

OSMRE’s actions. N.M. Health Connections v. U.S. Dep’t of Health & Hum. Servs., 946 

F.3d 1138, 1162 (10th Cir. 2019) (quoting Dep’t of Com., 139 S. Ct. at 2569). Oklahoma’s 

arguments to the contrary fail because OSMRE had no obligation to consider arguments 

and alternatives that violate SMCRA and no discretion to reach a different outcome in light 

of SMCRA’s binding mandate.  

First, Oklahoma suggests that OSMRE’s actions were not so constrained and the 

agency had “choices that might have mitigated the practical consequences,” for example 

by allowing the State to continue to enforce certain state laws on Indian lands. State’s Reply 

at 33. But any “choice” other than acknowledging Oklahoma’s loss of jurisdiction over the 

Reservations would have been in violation of SMCRA and thus was not within OSMRE’s 

authority to consider. Supra Part I.  

Next, Oklahoma contends that even if OSMRE’s actions were mandated by 

SMCRA, the agency still should have considered the legal issues raised in Oklahoma’s 
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April 16, 2021 letter (OSMRE0684–86). State’s Reply at 34. But that contention is 

premised on the incorrect assumption that OSMRE had an obligation to respond to 

Oklahoma’s comments. See id. (arguing that agencies must respond to “‘significant’ 

comments”). As explained above, OSMRE was not required to engage in notice and 

comment and therefore had no corresponding obligation to respond to comments, 

significant or otherwise. Supra Part II.B.2. 

Even if OSMRE was required to respond to “significant” comments, as Oklahoma’s 

own citation explains, OSMRE was not required to respond to comments that, even if true, 

would not require a change in the agency’s course of action. Home Box Off., Inc. v. FCC, 

567 F.2d 9, 35 n.58 (D.C. Cir. 1977). Under this principle, OSMRE had no obligation to 

consider Sherrill because Sherrill’s equitable principles are inapposite to the meaning of 

SMCRA. They only become relevant when asserted in a future lawsuit as a defense against 

OSMRE’s efforts to implement SMCRA’s mandates. Unlike a court, OSMRE has no 

authority to apply equitable defenses such as laches. And it has no discretion to choose an 

alternative path, dictated by equitable considerations, in the face of a binding statute.17 See 

City of Portland v. EPA, 507 F.3d 706, 715 (D.C. Cir. 2007) (holding EPA not required to 

consider comments that would not have altered its statutory duty to impose certain 

treatment techniques); see also OSMRE0709.  

                                                 
17 Moreover, because Sherrill’s equitable principles are relevant only if there is an 
underlying statutory violation, Oklahoma’s contention that OSMRE should have 
considered them is a tacit acknowledgement that the State lacks jurisdiction under SMCRA 
and OSMRE’s actions were therefore “in accordance with law.” 
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Likewise, it is not arbitrary and capricious for an agency to disregard comments or 

arguments that ask the agency to take an approach “diametrically opposed to the direction” 

of the law. Sherley v. Sebelius, 689 F.3d 776, 784 (D.C. Cir. 2012) (upholding agency’s 

decision not to consider comments that asked it to act contrary to a binding Executive 

Order). Such arguments—including, for example, Oklahoma’s arguments that it could 

continue to apply its State programs within the Reservations or exercise concurrent 

jurisdiction—do not raise “relevant factors” that an agency is obligated to consider. Id. at 

784–85.18 

Finally, Oklahoma argues that OSMRE failed to provide any explanation to support 

its grant-related actions. State’s Reply at 35. In fact, OSMRE explained that it could not 

approve the applications as submitted “because both contradict the OSMRE letters from 

April 2 and June 17th regarding OSMRE’s assumption of the SMCRA authority over the 

Tribal Lands in Oklahoma.” OSMRE0772; see also OSMRE0775, 792–93, 794–95. As 

this Court has already held, OSMRE’s requests that OCC and ODM amend their grant 

applications to reflect jurisdictional changes “cannot be described as arbitrary and 

capricious given that SMCRA does not permit Oklahoma to administer a state program on 

Indian land.” Oklahoma, 577 F. Supp. 3d at 1278. 

Under the APA’s deferential standard of review, the Court determines whether the 

challenged decision was “based on a consideration of the relevant factors and whether there 

                                                 
18 In any event, OSMRE did respond to the arguments contained in Oklahoma’s April 16, 
2021 letter (OSMRE0684–86) in its June 2, 2021 letter (OSMRE0707–10). OSMRE had 
no obligation to consider Oklahoma’s Section 1255 argument because the State did not 
raise it in its correspondence with the agency. 
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has been a clear error of judgment.” Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 

402, 416 (1971). OSMRE’s explanation here—that it took the only action allowable under 

SMCRA—satisfies those requirements. 

2. OSMRE was not required to consider reliance interests 

OSMRE was not required to consider reliance interests because it had no discretion 

to accommodate them. Oklahoma claims otherwise, but its suggestion that OSMRE could 

“defer” the transfer of authority misunderstands OSMRE’s role. SMCRA jurisdiction 

within each of the Reservations transferred to OSMRE as a matter of law as soon as the 

decisions in McGirt, Hogner, and Sizemore were issued. OSMRE’s challenged actions 

merely recognized that shift. Thus, even assuming there were “serious” reliance interests 

in state SMCRA regulation, OSMRE could not have deferred the transfer of authority 

based on them (or any other interests or arguments) because it had already happened and 

any efforts to prevent or impede the transfer would have been in violation of SMCRA. Cf. 

Sherley, 689 F.3d at 784 (no obligation to consider comments that ask agency to take 

position inconsistent with law). 

To the extent Oklahoma is also arguing that OSMRE should have considered 

reliance interests in determining the length or nature of the transition period, OSMRE did 

so. The thirty-day transition period was specifically intended to “maintain program 

continuity” and provide for an “orderly transition.” OSMRE0639, 758. And Oklahoma 

cannot claim the transition period was insufficient—let alone arbitrary and capricious—

when the State itself undermined that period and upset reliance interests by refusing to 

cooperate. Fed. Defs.’ Prelim. Inj. Mot. at 4–9, 17–23, ECF No. 71 (establishing 
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Oklahoma’s refusal to comply with thirty-day transition periods); see also OSMRE0686 

(Oklahoma Attorney General “advis[ed] that no state agency should comply with” 

OSMRE’s transition requests); OSMRE0800 (Oklahoma Attorney General “advised ODM 

and OCC that they should take no action” in response to OSMRE’s letters requesting ODM 

and OCC amend their grant applications). 

D. Any errors are harmless because OSMRE could not have reached a 
different outcome 

“[E]ven if an agency violates the APA, its error does not require reversal unless a 

plaintiff demonstrates prejudice resulting from the error.” Prairie Band Pottawatomie 

Nation v. Fed. Highway Admin., 684 F.3d 1002, 1008 (10th Cir. 2012) (citing 5 U.S.C. 

§ 706). An error “which could have had no effect on the underlying agency action being 

challenged” is not prejudicial. Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 

644, 659 (2007). 

Oklahoma does not dispute this principle but argues that “there are numerous ways 

in which additional procedure or explanation might have a different result.” State’s Reply 

at 38. However, none of the examples provided by Oklahoma could have altered the 

outcome here. For example, even if OSMRE had considered concurrent jurisdiction or 

allowing Oklahoma to apply its State programs within the Reservations in light of Sherrill, 

it would have ultimately had to reject those options as inconsistent with SMCRA. See supra 

Part I. Likewise, even if OSMRE had engaged in notice and comment or considered 

different transition period lengths, the ultimate outcome would still be the same as it is 

today with OSMRE exercising exclusive jurisdiction within the Reservations as required 
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by SMCRA. Oklahoma also suggests that OSMRE could have considered providing 

additional federal funding to ODM and OCC but, in fact, OSMRE already did provide that 

additional funding. See Second Decl. of Paul Fritsch ¶¶ 9, 17, ECF No. 102-1.19 To the 

extent Oklahoma seeks additional funding beyond that required for the transition of 

jurisdiction, OSMRE lacks authority to provide such funding under SMCRA.  

 Even if this Court were to vacate OSMRE’s challenged actions and remand to the 

agency, OSMRE would be bound to reach the same conclusion that it did in the April 2 

and June 17 letters. And, in the interim, Oklahoma would be bound regardless by 

SMCRA’s mandate that it may not regulate surface coal mining and AML reclamation 

within the Reservations. Because any possible errors on the part of OSMRE “did not affect 

the outcome,” “it would be senseless to vacate and remand for reconsideration.” PDK 

Lab’ys Inc. v. U.S. Drug Enf’t Agency, 362 F.3d 786, 799 (D.C. Cir. 2004). 

CONCLUSION 

 Nothing in Oklahoma’s briefing alters this Court’s conclusion that “Oklahoma lacks 

the authority to regulate surface mining or reclamation activities on Indian land, even in 

the absence of a tribal regulatory program.” Oklahoma, 577 F. Supp. 3d at 1273.  That 

single holding resolves this case. The Court should therefore grant summary judgment in 

favor of Federal Defendants and deny Oklahoma’s request for summary judgment.  

 

                                                 
19 Oklahoma cannot now claim that the additional funding is insufficient because its 
Amended Complaints do not challenge that additional funding; rather, they challenge 
OSMRE’s alleged “denial” of additional funding during the summer of 2021. Am. Compl. 
¶¶ 84–92, Oklahoma I; Am. Compl. ¶¶ 95–103, Oklahoma II.  
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