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I. JURISDICTIONAL STATEMENT 

 Upper Skagit Indian Tribe agrees with Lummi Nation’s Jurisdictional 

Statement (Lummi Brief 1). 

II. INTRODUCTION 

In 1974, Judge Boldt made findings of fact concerning where certain of the 

treaty tribes, including Lummi Nation, had “customarily fished from time to time 

at and before treaty times,” such that they were “usual and accustomed fishing 

grounds and stations . . . at which the treaty tribe reserved, and its members 

presently have, the right to take fish” (U&A).  United States v. Washington (Final 

Decision No. 1), 384 F. Supp. 313, 332 (W.D. Wash. 1974).   

In this subproceeding, the district court correctly concluded that Judge Boldt 

did not intend to include within Lummi’s U&A the secluded waters east of 

Whidbey Island because there was no evidence before Judge Boldt that Lummi had 

fished there.  1-ER-26 (“The record before Judge Boldt does not evidence Lummi 

travel within the Disputed Waters, let alone fishing.”).  That conclusion was 

correct.  The Court should affirm the judgment. 

III. ISSUE PRESENTED FOR REVIEW 

Whether the district court correctly concluded that Judge Boldt intended to 

exclude the secluded waters east of Whidbey Island from Lummi’s U&A because 

“[t]he record before Judge Boldt does not evidence Lummi travel within the 
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Disputed Waters, let alone fishing.”  1-ER-26.   

IV. STATEMENT OF THE CASE 

A. Judge Boldt Identified the Sources He Relied on in Determining 
Lummi’s U&A. 

Judge Boldt made the following findings about Lummi’s U&A: 

¶ 45. . . . The Lummis had reef net sites on Orcas Island, San Juan 
Island, Lummi Island and Fidalgo Island, and near Point Roberts and 
Sandy Point. . . . These Indians also took spring, silver and humpback 
salmon and steelhead by gill nets and harpoons near the mouth of the 
Nooksack River, and steelhead by harpoons and basketry traps on 
Whatcom Creek.  They trolled the waters of the San Juan Islands for 
various species of salmon. [citations omitted] 

¶ 46.  In addition to the reef net locations listed above, the usual and 
accustomed fishing places of the Lummi Indians at treaty times 
included the marine areas of Northern Puget Sound from the Fraser 
River south to the present environs of Seattle, and particularly 
Bellingham Bay.  Freshwater fisheries included the river drainage 
systems, especially the Nooksack, emptying into the bays from 
Boundary Bay south to Fidalgo Bay.  (Exs. USA-20, p. 39; USA-30, 
pp. 23-26; Exs. PL-94a, b, c, d, e, t, u, v, w, x; Ex. G-26, pp. II-9 to II-
13; Exs. USA-60, USA-61, USA-62, USA-63, USA-64; Tr. 1665, I. 
4-11, I. 23-24) 

Final Decision No. 1, 384 F. Supp. at 360. 

Judge Boldt relied on the 19 sources of evidence he listed in paragraph 46 in 

limiting Lummi’s U&A to “the marine areas of Northern Puget Sound from the 

Fraser River south to the present environs of Seattle, and particularly Bellingham 

Bay” and “the river drainage systems, especially the Nooksack, emptying into the 

bays from Boundary Bay south to Fidalgo Bay.”  Id.  Judge Boldt’s list of evidence 

is finite and complete.  See infra p. 12. 
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The evidence Judge Boldt cited for Lummi’s U&A is as follows:  

– USA-20 p. 39 (4-ER-606) is Dr. Barbara Lane’s report regarding 

many tribes.  Judge Boldt’s reliance on Dr. Lane was unparalleled, finding “that in 

specific facts, the reports of Dr. Barbara Lane . . . have been exceptionally well 

researched and reported and are established by a preponderance of the evidence.  

They are found to be authoritative and reliable summaries of relevant aspects of 

Indian life in the case area at and prior to the time of the treaties.”  Final Decision 

No. 1, 384 F. Supp. at 350; see also id. (“Dr. Lane’s opinions, inferences and 

conclusions based upon the information stated in detail and well documented in her 

reports, appeared to the court to be well taken, sound and reasonable.”).  At page 

39 of USA-20, cited for the Lummi U&A finding, she stated, 

[t]he principal fisheries of the Lummi included . . . Point Roberts, 
Village Point, off the east coast of San Juan Island as well as other 
locations in the San Juan Islands . . . Bellingham Bay and the 
surrounding saltwater areas . . . on the river system draining into 
Bellingham Bay.   

Bellingham Bay is the southern-most location identified by Dr. Lane in this report. 

– USA-30 pp. 23-26 (4-ER-551–555) is Dr. Lane’s Lummi report.  On 

the pages cited by Judge Boldt for his Lummi U&A finding, she said: 

[I]t is feasible to indicate the general area of [Lummi’s] traditional 
fishing operations and within the general area designate certain sites 
as important or principal . . . .  (4-ER-551) 

The traditional fishing areas discussed thus far extended from what is 
now the Canadian border south to Anacortes. (4-ER-552)   
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In addition to the home territory discussed to this point, Lummi 
fishermen were accustomed, at least in historic times, and probably 
earlier, to visit fisheries as distant as the Fraser River in the north and 
Puget Sound in the south. (4-ER-554)   

Only once did Dr. Lane mention Seattle, and it concerned “post-treaty” fishing:  

The traditional fisheries of the post-treaty Lummi included [listing 
sites] . . . [and] fisheries in the Straits and bays from the Fraser River 
south to the present environs of Seattle were utilized. (4-ER-555 ¶ 4 
(emphasis added)) 

Anacortes is the southern-most location identified as places Lummi fished at or 

before treaty times. 

– PL-94a-x (4-ER-641–650, 4-ER-681–723, 5-ER-965–977) are first-

person accounts taken in 1895 in a lawsuit brought by tribal members concerning 

fishing at Point Roberts.  Point Roberts is at the United States/Canadian border, 

and, although it can be reached by land only via Canada, it is in Whatcom County.1  

Most of the testimony concerns Point Roberts, but one Lummi fisherman named 

Jack Sumptilino, who was born about 1810 and was present at the signing of the 

Treaty of Point Elliott, testified (PL-94d, 4-ER-641–646),  

the only places the sockeye salmon could be caught by the Lummis 
were Point Roberts and Village Point [on Lummi Island].   

4-ER-645–646 (emphasis added).  Lummi relied on affiant McDonough in an 

earlier subproceeding (No. 11-2).  He testified (PL-94w, 4-ER-648–650) that  

 
1 See https://en.wikipedia.org/wiki/Point_Roberts,_Washington. 
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during all the time I have known these indians [the Lummi] they have 
fished at all points in the lower Sound and wherever the run of fish 
was greatest and salmon were most easily taken including Point 
Roberts. 

4-ER-649.  This latter testimony proves nothing about practices at and before 

treaty time:  McDonough was neither Indian nor Lummi, did not arrive in the 

Puget Sound area until 1865 (10 years after the treaty signing), and appears to have 

first made contact with Lummi in 1871.  4-ER-649.  In addition, it is unclear what 

geographical area the declarant meant to encompass in the phrase “lower Sound.” 

– G-26 pp. II-9 to II-13 (4-ER-734–738) is barely legible but appears 

not to identify any locations south of the principal fisheries identified by Dr. Lane. 

– USA-60 to USA-64 (4-ER-746–755) are maps, the focus of which are 

the areas of the main Lummi fisheries (i.e., in the north).  USA-62 (4-ER-751) is 

reprinted below and is discussed infra pp. 12-14.  Notably, USA-62 does not 

include the entirety of Whidbey Island; it omits all points south of approximately 

Freeland: 
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– Tr. 1665 lines 4-11, 23-24 (4-ER-758) concerns the Nooksack and 

Samish Rivers. 

B. Lummi’s Issuance of Fishing Regulations for the Waters East of 
Whidbey Island Impelled the Filing of this Subproceeding. 

Each of Upper Skagit, Swinomish, and Tulalip (the Region 2 East Tribes) 

have U&A in an area referred to as Region 2 East, which is in secluded waters east 

of Whidbey Island and depicted in the map below.  See 4-ER-665, 6-ER-1069.   
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Upper Skagit’s U&A in Region 2 East encompasses catch areas 24A (Saratoga 

Passage) and 24C (Skagit Bay).  6-ER-1069, 1073.   

In November 2019, Lummi issued a regulation purporting to open Region 2 

East to Lummi fishers and fishing vessels.  6-ER-1075.  At the request of the 

Region 2 East Tribes, the district court issued a temporary restraining order and 

then a preliminary injunction restraining Lummi “from issuing any regulations, 

opening or participating in any fishery, or otherwise authorizing fishing for any 

species in Region 2 East.”  6-ER-1006; see also 6-ER-1008. 

The parties then notified the district court that they “intend[ed] to file 
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dispositive motions” and “that no discovery [wa]s necessary prior to the filing of 

those dispositive motions.”  6-ER-996.  Subsequently, the parties filed cross-

motions for summary judgment.  The district court granted the motions for 

summary judgment filed by each of the Region 2 East Tribes, denying their 

motions only insofar as those parties requested a permanent injunction: “the Court 

does not find, that permanent injunctive relief beyond that provided in the 

underlying case is necessary” because “[t]he Court, having concluded that Judge 

Boldt excluded the Disputed Waters from Lummi’s U&A expects that the parties 

will act in accordance therewith.”  1-ER-26. 

V. SUMMARY OF ARGUMENT 

 Upper Skagit met its burden to prove that Judge Boldt did not intend to 

include the secluded waters east of Whidbey Island in Lummi’s U&A despite that 

those waters arguably are in the “Northern Puget Sound” north of “the present 

environs of Seattle.”  Final Decision No. 1, 384 F. Supp. at 360 (finding Lummi’s 

U&A as including “the marine areas of Northern Puget Sound from the Fraser 

River south to the present environs of Seattle, and particularly Bellingham Bay”).   

 First, both the law of the case and a review of the record establish that the 

phrase “Northern Puget Sound” is ambiguous and therefore Judge Boldt’s intent 

regarding whether specific waters are included in that finding must be determined 

from the evidence he considered in making that finding. 
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 Second, there “is no evidence in the record before Judge Boldt that” Lummi 

in fact “fished” in the secluded waters east of Whidbey Island, Upper Skagit Indian 

Tribe v. Washington (Upper Skagit I), 590 F.3d 1020, 1025 (9th Cir. 2010), let 

alone engaged in more than “occasional and incidental trolling,” and thus fell far 

short of the factual record required “to make the marine waters traveled thereon the 

usual and accustomed fishing grounds of the transiting Indians,” Final Decision 

No. 1, 384 F. Supp. at 353.  Judge Boldt thus intended to exclude the secluded 

waters east of Whidbey Island from Lummi’s U&A. 

 Because Upper Skagit met its burden, the Court should affirm the judgment.  

VI. ARGUMENT 

A. Standard of Review 

The district court’s “grant of summary judgment” in this action “is reviewed 

de novo.  This Court must determine, viewing the evidence in the light most 

favorable to the appellants, whether there are any genuine issues of material fact 

and whether the district court correctly applied the substantive law.”  United States 

v. Muckleshoot Indian Tribe (Muckleshoot III), 235 F.3d 429, 432 (9th Cir. 2000) 

(citation omitted). 

B. The Court Employs a Two-Step Procedure to Determine if an Area Is 
within a Tribe’s Adjudicated U&A. 

When there is a dispute about whether an area is within a tribe’s adjudicated 

U&A, the court must employ a “two-step procedure.”  Upper Skagit I, 590 F.3d at 
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1023.  First, the Court must determine that the finding “was ambiguous, or that 

Judge Boldt intended something other than its apparent meaning (i.e., all salt 

waters of Puget Sound).”  Id.  In prior proceedings, this Court and the district court 

have held that Judge Boldt’s finding that Lummi’s U&A “included the marine 

areas of Northern Puget Sound from the Fraser River south to the present environs 

of Seattle, and particularly Bellingham Bay” is ambiguous as to precise locations 

other than Bellingham Bay.  See, e.g., United States v. Washington (Subp. No. 89-

2), 18 F. Supp. 3d 1123, 1156-57 (W.D. Wash. 1990), aff’d United States v. Lummi 

Indian Tribe (Lummi I), 235 F.3d 443, 449 (9th Cir. 2000); Muckleshoot Tribe v. 

Lummi Indian Tribe, 141 F.3d 1355, 1359 (9th Cir. 1998); United States v. Lummi 

Nation (Lummi II), 763 F.3d 1180, 1187 (9th Cir. 2014); United States v. Lummi 

Nation (Lummi III), 876 F.3d 1004, 1008-09 (9th Cir. 2017). 

Since the law of the case establishes that the language at issue is ambiguous, 

the inquiry moves to the second step of the analysis: the Court must determine if 

the evidence showed that “Northern Puget Sound,” as used in the Lummi U&A, 

included the secluded waters east of Whidbey Island.  Upper Skagit has the burden, 

just as it did in Upper Skagit I, “to show that there was no evidence before Judge 

Boldt” that the Lummi “fished on the east side of Whidbey Island” (language from 

Upper Skagit I as to the Suquamish Tribe, see Upper Skagit I, 590 F.3d at 1023) 

“from the Fraser River south to the present environs of Seattle” (language from 
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Lummi’s U&A finding, see Final Decision No. 1, 384 F. Supp. at 360).  That is, 

this case presents a set of factual evidence paralleling that presented (and resolved) 

in Upper Skagit I.  And the answer, as explained below, is the same as it was as to 

the Suquamish: there is no evidence that Judge Boldt’s intent was to include the 

secluded waters east of Whidbey Island as part of Lummi’s U&A.  Lummi’s 

closed evidentiary record reflects that its U&A is confined to areas north and west 

of Whidbey Island.  

C. No Evidence Relied on by Judge Boldt Placed Lummi (Fishing or 
Otherwise) in the Secluded Waters East of Whidbey Island. 

To determine whether “from the Fraser River to the present environs of 

Seattle, and particularly Bellingham Bay” includes the secluded waters east of 

Whidbey Island, the Court must “construe [the provision] so as to give effect to the 

intention” of Judge Boldt by examining “the entire record before” him and his 

“findings of fact.”  Muckleshoot, 141 F.3d at 1359.  But “the most relevant 

evidence in determining what Judge Boldt intended . . . consists of the . . . 

documents referenced in” the finding at issue.  Muckleshoot III, 235 F.3d at 434; 

see also Subp. No. 14-1, 2015 WL 3504872, at *10 (W.D. Wash. June 3, 2015) 

(“in discerning Judge Boldt’s intent, this Court looks to the evidence underlying 

his decision, not the capacious U&A claims made by the tribe”), aff’d Upper 

Skagit Tribe v. Suquamish Indian Tribe (“Upper Skagit II”), 871 F.3d 844 (9th 

Cir. 2017); Final Decision No. 1, 384 F. Supp. at 348 (“more than 500 proposed 
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findings of fact and conclusions of law, submitted by counsel and annotated to the 

record, have been checked to determine the accuracy of every citation made by any 

counsel alleged to support a proposed finding or conclusion”); 18 F. Supp. 3d at 

1162 (quoting same, stating that “[t]hese statements by Judge Boldt are very 

important because” evidence later relied on by Lummi was not “cited by Judge 

Boldt in support of either Findings 45 or 46”).  The Court “may resolve conflicting 

inferences and evaluate the evidence to determine Judge Boldt’s intent.”  Upper 

Skagit I, 590 F.3d at 1025 n.9.   

As outlined supra Section IV(A), the only evidence before Judge Boldt 

placed Lummi fishing north and west of the waters in which Lummi now seeks to 

fish: Judge Boldt’s finding that Lummi had U&A “from the Fraser River south to 

the environs of Seattle” was supported by evidence that placed Lummi fishing no 

farther south than Anacortes.   

Conversely, there is no evidence of Lummi fishing at and before treaty time 

in Region 2 East nor is there evidence tying Lummi to any Region 2 East 

geographic anchor or feature to support Lummi’s current claim.  In defining U&As 

(including Lummi’s), Judge Boldt routinely identified bays, straits, and island 

areas that were to be included.  For example: 

– Lummi:  Judge Boldt identified Orcas Island, San Juan Island, Lummi 

Island, Fidalgo Island, Point Roberts, Sandy Point, the mouth of the Nooksack 
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River, Whatcom Creek, and Bellingham Bay.  Final Decision No. 1, 384 F. Supp. 

at 360.   

– Puyallup Indians:  Judge Boldt identified Vashon Island, 

Commencement Bay, the Puyallup River, and its tributary rivers and creeks.  Id. at 

371.   

– Nooksack Tribe:  Judge Boldt identified the Nooksack River, its 

tributaries, Bellingham Bay, Chuckanut Bay, Birch Bay, Semiahmoo Bay, and 

Semiahmoo Spit.  459 F. Supp. 1020, 1049 (W.D. Wash. 1978).   

– Swinomish Tribal Community:  Judge Boldt identified the Skagit 

River, its tributaries, the Samish River, its tributaries, the Fraser River, Whidbey, 

Camano, Fidalgo, Guemes, Samish, Cyprus, the San Juan Islands, Bellingham Bay, 

and Hale Passage adjacent to Lummi Island.  Id.   

Judge Boldt was sufficiently specific in his U&A delineations that when he 

intended to include straits, bays, and passages in a tribe’s fishing areas, he 

specifically named them.  As this Court found in Upper Skagit I:  

Geographically, Saratoga Passage and Skagit Bay are nearly enclosed 
or inland waters to the east of Whidbey Island.  The southern entrance 
to these waters includes Possession Sound and the mouth of the 
Snohomish River, where the Suquamish were known to fish 
seasonally.  The northern exits through Deception Pass and 
Swinomish Slough are narrow and restricted; both areas were 
controlled by the Swinomish at treaty times.   

590 F.3d at 1024 n.6.  Just as for Suquamish, because those waters were not 
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identified by Judge Boldt and are not the obvious nautical path between the 

geographic anchors he did identify (in Suquamish’s case, between the Fraser River 

and Vashon Island), the only logical “conclusion” is “that he did not intend for 

them to be included.”  Id. at 1025.   

This evidence—fixing Anacortes as the southern-most geographic anchor of 

Lummi fishing at and before treaty time—was consistent with Lummi’s 

interrogatory response that “[t]he traditional fishing areas extended from what is 

now the Canadian border south to Anacortes.”  4-ER-671.  Likewise, that Judge 

Boldt did not intend to find that Lummi had U&A east of Whidbey is consistent 

with Lummi’s decades-long fishing practices between his 1974 decision and 

2008,2 during which time Lummi did not claim a right to fish in Region 2 East (see 

6-ER- 1120–1121¶¶ 14-16, 6-ER-1129–1142, 6-ER-1169 ¶ 30, 6-ER-1069 ¶ 13, 6-

ER-1056–1058 ¶ 7). 

D. Lummi Relies on Information That Does Not Place Lummi (Fishing, Let 
Alone Customarily Fishing, or Otherwise) at and before Treaty Times 
in the Secluded Waters East of Whidbey. 

Lummi cites evidence (Lummi Brief 41-56) that simply does not support the 

 
2 Lummi first issued a regulation purporting to open a fishery in Region 2 East in 
2008.  See 6-ER-1177 ¶ 4, 6-ER-988 ¶ 4 (“Answer: Admit.”). 
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proposition Lummi advances.  None places Lummi fishing (let alone customarily3 

fishing) in the waters east of Whidbey at and before treaty times.  This is likely 

why none was relied upon by Judge Boldt in determining Lummi’s U&A.   

1. The evidence does not “suggest” travel along the eastern side of 
Whidbey. 

“Present environs of Seattle.”  Dr. Lane’s report did not describe Lummi 

fishing (let alone customarily fishing) at and before treaty time “south to the 

present environs of Seattle.”  Cf. Lummi Brief 11, 18, 29, 41, 45.   To the contrary: 

she used those words only to describe “post-treaty” fishing.   

 
4-ER-555 (emphasis added).  This is the only mention of the “present environs of 

Seattle” in the evidence about Lummi.  There is no evidence of fishing south of 

 
3 “Customarily” does not include “occasional and incidental trolling.”  See Final 
Decision No. 1, 384 F. Supp. at 332, 353 (holding each tribe had U&A in “every 
fishing location where members of a tribe customarily fished from time to time at 
and before treaty times,” but that “[m]arine waters . . . used as thoroughfares for 
travel by Indians who trolled en route,” what Judge Boldt termed “occasional and 
incidental trolling,” did not “make the marine waters traveled thereon the usual and 
accustomed fishing grounds of the transiting Indians”). 
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Anacortes in the evidence Judge Boldt said he relied on in determining Lummi’s 

U&A.   

Edmonds.  There is no evidence that Lummi has U&A at Edmonds.  U&A 

there has never been established.  In Muckleshoot Indian Tribe v. Lummi Indian 

Nation (Muckleshoot II), 234 F.3d 1099 (9th Cir. 2000), this Court held that 

Lummi’s U&A (“south to the present environs of Seattle”) did not include Area 

10, the northern border of which is adjacent to Edmonds.  Id. at 1100.  I.e., this 

Court did not hold that Lummi’s U&A extended southward to Edmonds, because 

all that was at issue was Area 10, which was south of Edmonds.  But even 

crediting the erroneous claim that Lummi has U&A at Edmonds, if Suquamish was 

not entitled to the inference that it traveled through Skagit Bay and Saratoga 

Passage to get from the Fraser River to the mouth of the Snohomish River (despite 

that anchor in fact being east of Whidbey), Lummi is not entitled to the inference 

that it traveled those waters to get from the Fraser River to Edmonds, which is well 

south of Whidbey Island and the mouth of the Snohomish River. 

Reefnet sites.  The fact that Lummi has reefnet sites west of Deception Pass 

does not distinguish Lummi from Suquamish.  Cf. Lummi Brief 11.  To the 

contrary, each of the reefnet fishing locations identified in the map (including the 

one close to Deception Pass) is west of Whidbey:  
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4-ER-553. 

These “reefnet grounds” identified by Dr. Lane do not come close to placing 

the Lummi’s route through Region 2 East, as Lummi claims.  See Lummi Brief 49.  

To the contrary, that Lummi fished the open waters west of Deception Pass means 

the crucial factor identified by the Ninth Circuit in Upper Skagit I is equally 

applicable here: “Saratoga Passage and Skagit Bay are nearly enclosed or inland 

waters to the east of Whidbey Island.”  590 F.3d at 1024 n.6.  I.e., these reefnet 

grounds “place[] their route on the west side of Whidbey Island,” just as the 

anchors Dr. Lane identified for Suquamish placed Suquamish’s route there.  Subp. 

No. 05-3, 20 F. Supp. 3d 828, 839 (W.D. Wash. Jan. 3, 2007).   

Travel.  Nor does Upper Skagit claim that Lummi could not have or would 

not have traveled east of Whidbey as Lummi now says.  Lummi Brief 56.  That is 

not Upper Skagit’s burden to prove.  Upper Skagit meets its “burden” if, just as it 
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did in Upper Skagit I as to Suquamish, it demonstrates that “[t]here is no evidence 

in the record before Judge Boldt that” Lummi “fished or traveled in the waters on 

the eastern side of Whidbey Island.”  590 F.3d at 1025 (emphasis added).  “No 

evidence” of fishing or traveling there is far different from “no ability” or “no 

possibility” to fish or travel there.  Upper Skagit has no burden to prove the latter.  

If that were the standard, each Coast Salish tribe would be able to establish U&A 

in all Puget Sound waters. 

Thus, even assuming Judge Boldt intended that Lummi fished between 

identified anchors, the most southerly anchor is to the north and west of Whidbey 

Island.  There is no evidence in the closed, finite, and complete record that Judge 

Boldt intended that Lummi fished east of Whidbey.   

2. Dr. Lane’s report and testimony do not “show” Lummi traveling 
or fishing in the waters east of Whidbey. 

Lummi’s claim that trade to obtain upriver Skagit fibers and grasses is 

evidence that Lummi fished in the waters into which the Skagit River drains 

(Lummi Brief 51-52) lacks logical coherence, lacks supporting evidence, and is 

contrary to the actual evidence.  No court has ever held that trade gives rise to 

inferences of fishing in any location.  Nor do the inferences Lummi seeks to draw 

have evidentiary support.  Dr. Lane provided no evidence or information about 

how Lummi “imported” the “various fibers and grasses from upriver Skagit.”  See 

4-ER-569.  Nor did she tie this trade to fishing; had there been evidence that this 
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trade coincided with fishing, Dr. Lane would have said so.  Instead, the only river 

Dr. Lane identified as associated with Lummi was “the river system draining into 

Bellingham Bay.”  4-ER-606 ¶ 3. 

To arrive at the suggested conclusion that Lummi fished at the confluence of 

the Skagit River and Skagit Bay, Lummi advances as fact assertions supported by 

no evidence: (1) that when the upriver Skagit were down river, they traded with 

others, (2) that the others with whom the upriver Skagit traded while down river 

were themselves there to fish, and (3) that those others who were there to fish 

included Lummi.  Each of those suppositions is pure speculation; none is evidence-

based.  Even crediting the inference that the Lummi “imported” the goods by 

trading for them at the sea, a more plausible explanation—because it is evidence-

based and not conjecture—is that the upriver Skagit brought fibers and grasses to 

Samish Bay (where the evidence of fishing at and before treaty times already has 

established that both Lummi and Upper Skagit have adjudicated fishing rights), 

and that is where and how Lummi “imported” the goods. 

But even that inference is unsupported by evidence that Lummi and Skagit 

even interacted in Samish Bay, let alone traded there.  It also is contrary to the 

evidence about (1) how goods from the Skagit were acquired by members of other 

tribes and (2) where that acquisition occurred.  First, “[t]he ancestors of the present 

day Upper Skagit people did not primarily rely on trade as a mechanism of 
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exchange of goods and services.  Instead, they relied on distributions at potlatches 

and other ceremonial gatherings, exchanges associated with marriages, and other 

non-monetary methods.”  3-ER-270.  Second, “[t]here is no evidence that outside 

groups came into Upper Skagit territory, lands or waters, to trade” and specifically 

“no evidence that the Lummi or other Straits Indians obtained fibres or grasses in 

Skagit territories including Skagit Bay.”  3-ER-270–271.  But there is evidence 

that “Upper Skagit . . . participate[d] in trade in other areas” at and before treaty 

times, including Fort Victoria, Fort Langley (on the Fraser River), and Fort 

Nisqually.  3-ER-270–271.  The Fraser River was identified by Judge Boldt in ¶ 46 

as the northern point of Lummi U&A.  Therefore, the only inference that is 

evidence-based about how the Lummi’s “imported” Skagit goods has nothing to do 

with fishing, let alone fishing where the river meets the sea—an area where no 

evidence places Lummi. 

3. Forrest Kinley did not testify about fishing east of Whidbey at 
and before treaty time. 

Judge Boldt did not find evidence of post treaty fishing probative of fishing 

“at and before treaty times.”  Rather, Judge Boldt found probative “[t]he 

anthropological reports of Dr. Barbara Lane . . . in determining by direct evidence 

or reasonable inferences the probable location and extent of usual and accustomed 

treaty fishing areas” as well as “[a]n additional method”: “the credible testimony of 

tribal elders who speak from personal experience or data acquired from other 
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sources.”  459 F. Supp. at 1059.  In the latter case, Judge Boldt said the testimony 

must be “of sufficient accuracy to support findings” that the places identified were 

in fact places where tribes customarily fished from time to time at and before treaty 

times.  Id.; see also 730 F.2d 1314, 1317 (9th Cir. 1984) (“Judge Boldt also 

considered ‘the credible testimony of tribal elders who speak from personal 

experience or data acquired from other sources,’ bearing in mind the limitations of 

such testimony regarding 1855 fishing practices.” (quoting same)).  

Nonetheless, Lummi cites the testimony of Forrest (Dutch) Kinley, who 

testified in this case in 1973 when he was 59 years old (3-ER-281) about where he 

personally fished: “I have fished in Whidby Island” as Lummi quotes (Lummi 

Brief 52; see also 3-ER-351).  Lummi cites as the source for this testimony this 

Court’s order reported at Subp. No. 89-2, 18 F. Supp. 3d 1123.  Not even one full 

page after quoting this testimony, the Court stated that Mr. Kinley’s testimony is 

irrelevant for the purposes of determining Judge Boldt’s intent in Lummi’s U&A 

finding because Mr. Kinley’s testimony was not cited by Judge Boldt in identifying 

the evidence supporting his Lummi U&A finding.  18 F. Supp. 3d at 1162.   

The reason Judge Boldt did not cite Mr. Kinley’s testimony is obvious and is 

why evidence of post-treaty fishing rarely has been admissible to support a tribe’s 

U&A: the primary evidence of fishing Judge Boldt deemed relevant to where a 

tribe customarily fished from time to time at and before treaty times was evidence 
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of fishing at those places at those times.  Mr. Kinley testified where he had fished, 

which is necessarily constrained by the date of his birth (approximately 1914, 

based on his stated age of 59); he did not testify where his ancestors fished at and 

before treaty time.  See generally 3-ER-280–372.  His testimony was irrelevant to 

Judge Boldt’s determination of Lummi U&A and is irrelevant here, just as this 

Court held in Subp. No. 89-2.  See 18 F. Supp. 3d at 1162. 

Finally, Mr. Kinley’s testimony was that he fished “in Whidby Island 

south.”  3-ER-351.  Lummi has adjudicated U&A in the waters west of Whidbey 

Island south to Admiralty Inlet.  There is nothing suggesting Mr. Kinley meant that 

he fished in the protected waters east of Whidbey Island. 

E. Geography, Not Fishing, Secured Lummi U&A West of Whidbey Based 
on Logic That Precludes Finding Lummi U&A East of Whidbey. 

1. Lummi is judicially estopped from claiming that the nautical path 
also necessarily included the secluded waters east of Whidbey. 

The argument Lummi built, and that this Court adopted in Lummi I and 

Lummi III, was that the waters west of Whidbey necessarily were traversed by 

Lummi in travelling from the Fraser River south to the environs of Seattle.  That 

argument cannot be squared with an argument that Lummi also must necessarily 

have travelled east of Whidbey to travel between those locations.  Thus, Lummi is 

estopped from advancing its new position.  The district court noted that “[t]here 

may be merit” to the estoppel argument but chose not to “address” it.  1-ER-23 
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n.12. 

“[J]udicial estoppel ‘is an equitable doctrine invoked by a court at its 

discretion.’”  New Hampshire v. Maine, 532 U.S. 742, 750 (2001) (citation 

omitted).  “[I]ts purpose is ‘to protect the integrity of the judicial process’ by 

‘prohibiting parties from deliberately changing positions according to the 

exigencies of the moment.’”  Id. at 749-50 (citations omitted).  The doctrine is “not 

reducible to any general formulation of principle” but “several factors” may be 

considered in deciding whether to apply it.  Id. at 750.   

The first factor to be considered is whether the later position is “clearly 

inconsistent” with the earlier position.  Id. (citation omitted).  Second is “whether 

the party has succeeded in persuading a court to accept that party’s earlier 

position.”  Id.  A third is “whether the party seeking to assert an inconsistent 

position would derive an unfair advantage or impose an unfair detriment on the 

opposing party if not estopped.”  Id. at 751.  The Court stressed that “[i]n 

enumerating these factors,” the Court was not “establish[ing] inflexible 

prerequisites or an exhaustive formula.”  Id. 

Here, the two positions are clearly inconsistent, and Lummi convinced this 

Court of its earlier position.  According to Lummi I, waters that a tribe necessarily 

traversed from one geographic fishing anchor identified by Judge Boldt to another 

he identified are within the tribe’s U&A even if (as here) Judge Boldt identified no 
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geographic features or anchors in those in-between waters.  Lummi cannot have it 

(literally) both ways.  E.g., Milton H. Greene Archives, Inc. v. Marilyn Monroe 

LLC, 692 F.3d 983, 996 (9th Cir. 2012) (“Monroe could not have been domiciled 

in both California and New York at the time of her death.”).  Lummi already 

convinced this Court that the nautical path between the Fraser River and the 

environs of Seattle necessarily included the waters west of Whidbey.  That same 

nautical path cannot also have necessarily included the waters east of Whidbey.  

Likewise, Lummi convinced this Court that without the waters west of Whidbey 

there would be a “gaping hole” in its U&A.  5-ER-914.  But there would have been 

no “gaping hole” if Lummi had U&A east of Whidbey. 

The third relevant factor is present, too.  Lummi is attempting to derive an 

unfair advantage: having secured fishing rights based on an inference about a 

necessary travel route, not direct evidence, Lummi cannot secure additional fishing 

rights which will come (literally) at the expense of the tribes with adjudicated 

U&A east of Whidbey. 

Thus, although Upper Skagit rightly prevailed on summary judgment even 

absent judicial estoppel because the nautical path obviously is not east of Whidbey 

(as the maps Lummi submitted to the Ninth Circuit illustrated), judicial estoppel 

prevents Lummi from arguing that travel between the Fraser River and the 

environs of Seattle requires travel east of Whidbey.  New Hampshire, 532 U.S. at 
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749 (“judicial estoppel . . . ‘generally prevents a party from prevailing in one phase 

of a case on an argument and then relying on a contradictory argument to prevail in 

another phase’” (citation omitted)). 

2. Through a series of cases, Lummi built an argument and 
convinced this Court that geography—as opposed to direct 
evidence of fishing—established Judge Boldt’s intent to include 
the waters west of Whidbey within its U&A.  

Although Lummi has repeatedly returned to Court to argue the extent of its 

U&A, it has never argued that the evidence before Judge Boldt established that 

Lummi customarily fished the waters east of Whidbey (Region 2 East) at and 

before treaty times.  Importantly, the arguments Lummi advanced in order to 

convince this Court that its U&A included the waters west of Whidbey foreclose 

their current position that they have U&A east of Whidbey. 

In Subp. No. 89-3, the treaty tribes sought confirmation of their treaty right 

to take shellfish.  All tribes’ U&As were held to be co-extensive with their right to 

take finfish.  Lummi relied on Dr. Wayne Suttles to establish where Lummi took 

shellfish.  He testified orally: 

The area that my report covers extends from the international 
boundary south to the southern end of Padilla Bay, the northern and 
western shores of Fidalgo Island, and includes all of the islands to the 
west. 

The northern part of that was traditionally the territory of the 
Semiahmoo tribe who lived here in the Blaine area from the – north of 
the boundary, in fact south to somewhere south of Birch Bay, and then 
from there south to Samish Bay was the territory of the Lummi. 
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That territory extended from the mainland out through the San Juan 
Islands but not including Stewart Island and the western shore of San 
Juan Island.  Samish territory extended from the mainland shores, 
Fidalgo, out to the eastern and southern shores of Lopez Island. 

4-ER-767–768 (emphasis added).  He testified by written testimony admitted by 

the court that those areas were: West Sound, Orcas Island; East Sound, Orcas 

Island; Lopez Sound, Lopez Island; Boundary Bay side, Point Roberts Peninsula; 

Tongue Spit, Semiahmoo Bay; campsite north of Birch Point; Birch Bay; bay 

enclosed by Point Francis, Lummi Reservation; bay, east shore, Lummi Island; 

Chuckanut Bay; Samish Bay; Padilla Bay; Fidalgo Bay; west shore Guemes Island; 

Shannon Point, Fidalgo Island; Flounder Bay, Fidalgo Island.  4-ER-783–786 

(emphasis added).  In other words, even if this testimony were admissible to prove 

Judge Boldt’s intent (it is not4), Dr. Suttles identified no areas as far south as the 

waters east of Whidbey. 

In Subp. Nos. 86-5 and 99-1 (in which this Court affirmed that “to the 

present environs of Seattle” did not include Area 10, the northmost edge of which 

is at Edmonds), Lummi appropriately relied only on USA-20, USA-30, and Final 

Decision No. 1. 

In Subp. No. 89-2, Lummi argued from the presence or absence of specific 

 
4 See Subp. No. 05-3, 20 F. Supp. 3d 777, 822 (W.D. Wash. Oct. 10, 2006) 
(striking present-day declaration of Dr. Lane as irrelevant in determining Judge 
Boldt’s intent). 
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locations in Final Decision No. 1 (and the evidence Judge Boldt identified) that he 

intended to include, inter alia, Admiralty Inlet.  4-ER-793–877.  This Court agreed 

that Admiralty Inlet, which is west of Whidbey, was within Lummi’s U&A 

because “[g]eographically . . . it is natural to proceed through Admiralty Inlet to 

reach ‘the environs of Seattle.’”  Lummi I, 235 F.3d at 452 (emphasis added).  I.e., 

the decision was based on geographic inference, not evidence of treaty time fishing 

in the waters west of Whidbey (or even the environs of Seattle), and rested on the 

“natural” way to travel “from the Fraser River south to the environs of Seattle.”  Id.  

This ruling supports the inference that waters east of Whidbey were not even part 

of Lummi’s route of travel much less their fishing activities. 

In Subp. No. 11-2, the district court struck Lummi’s new evidence about 

whether paragraph 46 of Judge Boldt’s U&A finding included the waters west of 

Whidbey Island.  5-ER-880–881.  Thus, as in 89-2, in 11-2 Lummi argued it had 

U&A west of Whidbey based on the geographic connection between the Fraser 

River and Admiralty Inlet (which this Court had found in Lummi I was part of 

Lummi’s U&A because it was necessarily traversed en route to the present 

environs of Seattle).  The maps Lummi used to prove their claim accurately 

established that the most logical way to connect those waters was by traveling via 

the waters west of Whidbey.  Lummi argued to this Court: 

As the map excerpt [of Exhibit USA-62] below illustrates, those 
waters [to the west of Whidbey Island] are directly surrounded by, and 
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are the sole direct connection between, Admiralty Inlet and the waters 
of the San Juan Islands (including Haro Strait, far to the west of 
Whidbey Island). 

5-ER-892 (emphasis added). 

Lummi repeated this argument throughout its brief, that “the waters west of 

Whidbey Island . . . necessarily would have been traversed by the Lummi.”  5-ER-

907 (emphasis added).  As Lummi explained, “excising the waters west of 

Whidbey Island . . . would leave a gaping hole in the center of the Lummi’s fishing 

territory.”  5-ER-914 (emphasis added).  Later in its brief, Lummi made the point 

again: 

Indeed, as Exhibit USA-62 below shows, the Lummi undoubtedly 
would have passed through these waters when traversing their fishing 
grounds.  The waters west of Whidbey Island lie directly to the south 
of the waters of the San Juans . . . , which are themselves to the south 
of the Fraser River . . . . The waters west of Whidbey Island lie 
directly to the north of Admiralty Inlet . . . , which is on the way to the 
“environs of Seattle” . . . . The waters west of Whidbey Island thus lie 
directly in between waters that indisputably are within the Lummi’s 
usual and accustomed fishing grounds. 

5-ER-930 (emphasis added). 

Three times, Lummi pasted Exhibit USA-62 into its brief, each time adding 

red arrows to show how obvious it was that Lummi necessarily traversed the 

waters west of Whidbey: 
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Page 4 (“red arrows” to identify “San Juan Island, Haro 
Strait, Whidbey Island, and Admiralty Inlet”) 

 
Page 43 (“red arrows” to identify “San Juan Island and 

Admiralty Inlet”) 

 
Page 52 (“red arrows” to identify “the Fraser River, San 

Juan Island, and Admiralty Inlet”) 
 

5-ER-892, 5-ER-931, 5-ER-940. 

Lummi also relied on Upper Skagit I, 590 F.3d 1020, and Tulalip Tribes v. 

Suquamish Indian Tribe, 794 F.3d 1129 (9th Cir. 2015), to argue that the north-

south travel route necessarily was on the west side of Whidbey Island:  

[The Ninth Circuit] cited the probable route of travel [from the Fraser 
River to Vashon Island] in holding that Suquamish’s [U&As] include 
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waters to the west of Whidbey Island. . . . A similar conclusion 
follows here. 

5-ER-942 (citing 794 F.3d at 1135). 

This Court again agreed with Lummi.  The Court held that “[t]he nautical 

path that we traced in Lummi I from the San Juan Islands to Seattle cuts right 

through the waters” west of Whidbey Island.  Lummi III, 876 F.3d at 1009-11.   

F. The District Court’s Decision Applied the Law of the Case. 

The district court applied and adhered to the law of the case in concluding 

that Lummi’s U&A does not include “the waters east of Whidbey Island.”  1-ER-8.  

Contra S’Klallam Brief 15, 18-22.  The district court came to that conclusion after 

applying the two-step inquiry established by the Muckleshoot trilogy of cases (1-

ER-10) and affirmed in Upper Skagit I, 590 F.3d at 1023-26, and Upper Skagit II, 

871 F.3d at 849-50.  The district court first determined, for at least five separate 

and independent reasons, that Judge Boldt’s “broad use” of the phrase “the marine 

areas of Northern Puget Sound” was “ambiguous” as to whether it includes the 

waters east of Whidbey Island (1-ER-12), including the “several times” that this 

Court and the district court previously had “determined that Lummi’s generalized 

U&A determination is ambiguous.”  1-ER-14 (citing Muckleshoot, 141 F.3d at 

1360; Lummi III 876 F.3d at 1008-09; and Tulalip Tribes, 794 F.3d at 1133). 

Having determined that the U&A determination for Lummi was ambiguous, 

the district court then went on to consider, as this Court instructed it should, 
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whether Upper Skagit and the other Region 2 East Tribes had met their burden to 

show “‘that there was no evidence before Judge Boldt that [Lummi] fished [in the 

waters east of Whidbey Island] or traveled there in route to’ other portions of 

[Lummi]’s U&A.”  1-ER-11 (quoting Upper Skagit, 590 F.3d at 1023, and citing 

Lummi III, 876 F.3d at 1010).  The district court correctly concluded that Lummi’s 

U&A does not include the waters east of Whidbey Island.  In so holding, the 

district court considered whether there was any “general evidence” from which the 

district court “reasonabl[y]” could “infer[]” that Judge Boldt intended to include 

the waters east of Whidbey Island in Lummi U&A.  1-ER-21.  Based on the closed 

evidentiary record—which included the location of Lummi reefnetting sites and 

“traditional” Lummi fishing grounds and Dr. Lane’s Lummi report—the district 

court found that there were no “geographic anchors” or other evidence to show that 

Lummi likely would have used the waters east of Whidbey Island as “a passage 

through which the Lummi would have traveled from the San Juan Islands in the 

north to the ‘present environs of Seattle.’” (1-ER-22 (quoting Lummi I, 235 F.3d at 

452): “And Lummi fishing off the western coast of Fidalgo Island, near Point 

Langley, again places the logical path of travel to Admiralty Inlet and the present 

environs of Seattle through the waters west of Whidbey Island.”  1-ER-22–23. 

In other words, the district court applied the same geographic inquiry in this 

case that this Court applied in Lummi I, 235 F.3d at 452 (“Geographically, . . . it is 
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natural to proceed through Admiralty Inlet to reach the ‘environs of Seattle.’”), and 

in Lummi III, 876 F.3d at 1010 (“That explanation covers our exact situation and 

fits within our long-accepted framework, which requires looking at the evidence 

‘before Judge Boldt that the [tribe] fished or traveled in the . . . contested 

waters.”).  The primary difference between those cases and this case is that in this 

case, there are no geographic anchors or other generalized evidence from which the 

district court could conclude that Judge Boldt intended to include the waters east of 

Whidbey Island as part of “the marine areas of Northern Puget Sound from the 

Fraser River south to the present environs of Seattle.”  384 F. Supp. at 360. 

Further, the harm S’Klallam claims it suffers as a result of the district court’s 

decision (S’Klallam Brief 18) is not new.  Instead, it is the consequence of this 

Court’s decisions in Lummi I, Lummi III, and Lower Elwha Klallam Indian Tribe v. 

Lummi Nation (Lummi IV), 849 F. App’x 216 (9th Cir. 2021), that Lummi’s U&A 

includes Admiralty Inlet and the waters west of Whidbey Island.  S’Klallam’s 

complaints on appeal are an attempt to re-litigate (and change the outcome of) 

those findings.  The Court should affirm the district court’s decision in its entirety. 

VII. CONCLUSION 

Judge Boldt did not intend to include the waters east of Whidbey Island in 

Lummi’s U&A.  The Court should affirm the judgment. 

DATED this 15th day of July, 2022. 
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