
IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF WYOMING 
 

    
CARLEY CLAUSEN,  
  
  Plaintiff,  

vs.    Case No.  20-CV-0242 

EASTERN SHOSHONE TRIBE 
HEALTH CARE PLAN, EASTERN 
SHOSHONE TRIBE, FIRST NATION, 
aka FIRST NATION HEALTHCARE, 
LLC, 

 

  
  Defendants.  

  
 

ORDER GRANTING DISMISSAL 
 

 

 This matter is before the court on Motions to Dismiss by the Eastern Shoshone Tribe 

and the Eastern Shoshone Tribe Health Care Plan (collectively, the Tribe), and by 

FirstNation Healthcare, LLC. ECF 50 & 53.  The Tribe argues it enjoys tribal sovereign 

immunity against unconsented suit and, if it doesn’t enjoy immunity, Plaintiff Clausen 

must litigate her claims in the Tribe’s court.  FirstNation argues Ms. Clausen lacks standing 

for her claims against it and thus this Court lacks jurisdiction.  FirstNation also argues Ms. 

Clausen’s claims must be dismissed for failure to exhaust Tribal Court remedies and that 

FirstNation functions as an arm of the Tribe and is therefore shielded by tribal immunity.  

Alternatively, if these defenses fail and the Court concludes the tribal health care plan (the 
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Plan) is governed by ERISA, FirstNation argues Ms. Clausen’s state law claims are 

preempted. 

 Ms. Clausen opposes dismissal, arguing the Plan is a non-governmental plan, that 

Congress abrogated tribal sovereign immunity, and that the Tribes waived sovereign 

immunity by the terms of the plan.  Thus, the Plan is governed by ERISA and the Court 

should not abstain and require exhaustion of tribal court remedies given the preemptive 

nature of ERISA and the right of an ERISA plaintiff to choose a federal forum.  Ms. 

Clausen also admits that, if the Plan is governed by ERISA, her state law claims should be 

dismissed. 

Background 

Ms. Clausen is a Wyoming resident and is not an enrolled member of any federally 

recognized tribe. ECF 1, p. 3.  Ms. Clausen is a registered nurse and was hired by the Tribe 

in 2012 to work at the Morning Star Care Center (“Morning Star”).  Morning Star is a 

nursing home licensed by the State of Wyoming and operated by the Tribe.  Morning Star 

is a commercial enterprise accepting patients and employees without regard to tribal 

affiliation. Id. at p. 5.  

As an employee, Ms. Clausen was provided the Plan documents as adopted by the 

Tribe, which identifies the Tribe as the Plan Sponsor and Plan Administrator. Id. at pp. 4-

5, 31.  Under the Plan, the Tribe delegated benefit payment decisions to FirstNation. Id. at 

p. 6.  During her employment, Ms. Clausen was a participant of the Plan and she made 

mandatory contributions (payments) in accordance with Plan requirements. Id. at pp. 1, 5.  
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During her employment, Ms. Clausen occasionally received medical treatment and her 

claims for benefits were processed and paid pursuant to the Plan issued by her employer. 

Id. at pp. 1, 6.  

In November, 2017, Ms. Clausen had endoscopic sinus surgery.  She and her 

physician requested and received preauthorization for the treatment pursuant to Plan terms. 

Id. at pp. 1, 7.  In February, 2018, Ms. Clausen suffered a heart attack which required 

emergent care at SageWest and follow up care at Wyoming Medical Center in Casper. Id. 

at pp. 1, 7.  Ms. Clausen required additional medical care throughout 2018. Id. at pp. 1, 7.  

In July, 2018, certain medical providers sent Ms. Clausen bill collection notices 

relating to her preauthorized surgery and urgent care. Id. pp. 1, 8.  Ms. Clausen then 

attempted to receive an explanation regarding the bill collection notices and unpaid medical 

claims. Id. at pp. 1, 8-9.  Having no success, on November 27, 2018, Plaintiff filed suit 

against Defendants in the Wind River Tribal Court. Id. at p. 2, n. 1.  The case was 

subsequently stayed by stipulation of the parties and was ultimately voluntarily dismissed 

without prejudice by Plaintiff on April 30, 2019.  The claims have not been resolved and 

Plaintiff now seeks payment of benefits and declaratory judgment relief in determining that 

the Plan is not a governmental plan as defined in 29 U.S.C. § 1002(32) and for breach of 

fiduciary duties. 

Applicable Legal Standards 

Under Federal Rule of Civil Procedure 8(a)(2), a pleading stating a claim for relief 

must contain “a short and plain statement of the claim showing that the pleader is entitled 
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to relief.”  “To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 

(2007)). “A claim has facial plausibility when the plaintiff pleads factual content that 

allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Id. 

A party filing a 12(b)(1) motion to dismiss may challenge the court’s jurisdiction 

either facially or factually. Laufer v. Looper, 22 F.4th 871, 875 (10th Cir. 2022).  In 

adjudicating disputed matters in a factual challenge, the Court may consider affidavits, 

other documents, or evidence presented at a limited evidentiary hearing.  Baker v. USD 

229 Blue Valley, 979 F.3d 866, 872 (10th Cir. 2020).  The party invoking jurisdiction bears 

the burden to establish subject matter jurisdiction exists. Caballero v. Fuerzas Armadas 

Revolucionarias de Colombia, 945 F.3d 1270, 1273 (10th Cir. 2019). 

Discussion 

FirstNation challenges Ms. Clausen’s standing to bring her claim.  Even though this 

is advanced only by FirstNation, the Court will turn to this question first.  As to FirstNation, 

the Court must decide the sufficiency of the pleadings relating to Article III standing before 

it may consider the merits of FirstNation’s additional arguments. Steel Co. v. Citizens for 

a Better Env't, 523 U.S. 83, 93-101 (1998). 

To establish Article III standing, Ms. Clausen bears the burden of demonstrating 

standing, which means she must demonstrate she: “(1) suffered an injury in fact, (2) that is 
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fairly traceable to the challenged conduct of the [respondent], and (3) that it is likely to be 

redressed by a favorable judicial decision.” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 

(2016) (citing Lujan v. Defs. Of Wildlife, 504 U.S. 555, 560 (1992).  This requirement 

assures that “there is a real need to exercise the power of judicial review in order to protect 

the interests of the complaining party.” Schlesinger v. Reservists Comm. to Stop the War, 

418 U.S. 208, 221 (1974).  

First Nation’s jurisdictional argument based on standing is focused exclusively on 

the second element: whether the injury is “fairly traceable” to First Nation.  FirstNation 

argues that Plaintiff’s claimed injuries  are not “fairly traceable” to FirstNation, but rather 

to “the independent action of [a] third party [SageWest] not before the court. ECF 53-1, p. 

4, citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 559 (1992).  More specifically, 

FirstNation argues “[h]ad SageWest not engaged in dramatic overbilling for healthcare 

services and not sent harassing bill collection notices for disputed claims, [Ms. Clausen] 

would not have suffers the injuries she now claims.” ECF 53-1, p. 5. 

Ms. Clausen responds that FirstNation’s assertions about SageWest’s independent 

action in “dramatic overbilling” and sending collection notices cannot be considered 

because they are not supported by affidavit.  The Court rejects this argument and will 

consider SageWest’s actions because the assertions are supported by Ms. Clausen’s own 

complaint.  Ms. Clausen states in her complaint that she received collection notices and 

that a representative of FirstNation told her there was a disagreement concerning correct 

payment amounts and the claims were being processed and would be paid. ECF 1, pp. 8-9.  

Case 2:20-cv-00242-NDF   Document 59   Filed 07/01/22   Page 5 of 9



6 
 
 

She further alleges almost none of the claims have been paid and medical providers were 

still expecting payment from her. Id. at pp. 10-11.  Therefore, FirstNation’s arguments 

against standing which contain factual allegations are sufficiently supported based on the 

complaint.   

However, the Court does not agree that SageWest’s actions render Ms. Clausen’s 

injuries untraceable to FirstNation.  Rather the Court agrees with Ms. Clausen that she has 

sufficiently pled that FirstNation has failed to make payments to medical services providers 

as required by the terms and conditions of the Plan.  The Court is satisfied that she has pled 

injuries fairly traceable to the challenged conduct of FirstNation, and that these injuries are 

likely to be redressed by a favorable judicial decision.  For this reason, FirstNation’s 

argument that this Court lacks jurisdiction over it based on standing is rejected.  The Court 

will turn to the common arguments by Defendants advancing claims of immunity and 

failure to exhaust Tribal Court remedies. 

Although the movants advance their arguments in a different order, the Court will 

next consider Defendants’ dispositive arguments that the complaint should be dismissed 

because her claims must be filed in Tribal Court.  At its core, both Defendants argue that 

Tribal courts “play a vital role in tribal self-government” which the Federal Government 

“has consistently encouraged.” Iowa Mut. Ins. Co. v. LaPlant, 480 U.S. 9, 14 (1987).  They 

argue the nature of the Plan and the issues of immunity and waiver are particularly 

appropriate for consideration by the Tribal Court, as supporting tribal self-governance and 

obtaining the benefit of tribal expertise.  Further, Defendants argue because the alleged 
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wrongful conduct occurred on-Reservation, and concerns a medical benefits plan created 

and managed under tribal law, these issues are similarly appropriate for consideration by 

the Tribal Court. 

In opposition, Ms. Clausen argues she is not required to exhaust Tribal Court 

remedies given the preemptive nature of ERISA which expresses a clear preference for a 

federal forum, citing Aetna Health Inc. v. Davila, 542 U.S. 200, 208, (2004).  Ms. Clausen 

also points to other district court decisions in this circuit which concluded that tribal court 

exhaustion and abstention do not override the preemptive nature of ERISA. Vandever v. 

Osage Nation Enterprise, Inc., 2009 WL 702776 at *5 (N.D.Okla. 2009); Life Ins. Co. of 

North America v. Hudson Ins. Co., 2015 WL 1966667, *2 (E.D.Okla. 2015) (distinguishing 

Vandever, supra, on other grounds); and Coppe v. Sac & Fox Casino Healthcare Plan, 

2015 WL 1137733, * 1 (D. Kan. 2015). 

There is no dispute that “[a] federal court’s exercise of jurisdiction over matters 

relating to reservation affairs can [] impair the authority of tribal courts …”, thus 

“considerations of comity direct that tribal remedies be exhausted before the question is 

addressed by the District Court.” Iowa Mut. Ins. Co., 480 U.S.. at 15 (citing National 

Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-857 (1985)).  In the National 

Farmers Union case, the Court held that promotion of tribal self-government and self-

determination required that the Tribal Court have “the first opportunity to evaluate the 

factual and legal bases for the challenge” to its jurisdiction. National Farmers Union, 471 

U.S. at 856. 
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As a self-governing nation, the Tribe possesses inherent sovereign authority. See 

Michigan v. Bay Mills Indian Community, 572 U.S. 782, 788 (2014) (citing Okla Tax 

Comm’n v. Citizen Band Potawatomi Tribe of Okla., 498 U.S. 505, 509 (1991)).  As a “core 

aspect[] of sovereignty,” Defendants are asserting immunity from suit. Id. (citation 

omitted).  Simply because contentions about the application of ERISA and the meaning of 

Plan provisions are bound up in the arguments about immunity, that does not mean that the 

sovereign immunity issue is somehow less important to tribal self-government and self-

determination, or that the Tribal Court should for some reason lack the opportunity to first 

evaluate the factual and legal bases for resolution of this issue.   

Further, Ms. Clausen’s argument against the doctrine of tribal-court exhaustion 

relies entirely on the premise that the Plan is a non-governmental plan and subject to 

ERISA which, according to some courts, abrogates sovereign immunity and mandates a 

preference for a federal (not tribal) forum.  Ms. Clausen’s underlying premise about the 

Plan is contested by Defendants.  To assume the premise in order to defeat the exhaustion 

doctrine would result in a circular analysis.  Further, Defendants also contest whether 

ERISA abrogates sovereign immunity, as well as whether the Plan contains a clear 

contractual waiver of sovereign immunity.  Again, there is no reason why the Tribal Court 

should not have the first opportunity to resolve these issues.  Indeed, given the benefit of 

tribal expertise, the Tribal Court is particularly well suited to undertake the “fact-specific 

analysis of the plan at issue and the nature of its participants’ activities.” Dobbs v. Anthem 

Blue Cross & Blue Shield, 475 F.3d 1176, 1178 (10th Cir. 2007).  Therefore, the Court 
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concludes that abstention is appropriate on the theory that the comity rationale underlying 

the tribal exhaustion doctrine applies. 

Conclusion 

For the foregoing reasons, this Court will abstain from deciding the remaining 

questions presented by the parties until the Tribal Court has addressed the matters.  On this 

basis alone, Defendants’ Motions to Dismiss (ECF 50 & 53) are GRANTED and the case 

is DISMISSED without prejudice pending exhaustion of tribal court remedies. The clerk 

of court shall close the file. 

 Dated this 1st day of July, 2022. 

NANCY D. FREUDENTHAL     
UNITED STATES SENIOR DISTRICT JUDGE  

Case 2:20-cv-00242-NDF   Document 59   Filed 07/01/22   Page 9 of 9


