
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

NORTHEASTERN DIVISION 
  

AQUATE II, LLC,    ) 
       ) 
  Plaintiff,    ) 
       )       
       )     Case No. 5:22-cv-00360-AKK 
vs.       )  
 )  
JESSICA TEDRICK MYERS and  ) 
KITUWAH SERVICES, LLC,   ) 
       ) 
  Defendants.    ) 
 

PLAINTIFF AQUATE II, LLC’S RESPONSE TO DEFENDANTS’ 
RENEWED MOTION TO DISMISS AND INCORPORATED BRIEF 

 
Plaintiff AQuate II, LLC (“AQuate”) responds to Defendants Jessica Myers’ 

(“Myers”) and Kituwah Services, LLC’s (“Kituwah”) (collectively, “Defendants”) 

Renewed Motion to Dismiss and Incorporated Brief (Doc. 18) as follows: 

I. Defendants’ motion should be denied because Kituwah expressly 
waived any alleged sovereign immunity.  
 

Kituwah’s and Myers’ misappropriation and use of AQuate’s trade secrets to 

compete for 8(a) set-aside government contracts is activity directly “relating to 

[Kituwah’s] involvement in programs of the Small Business Administration, 

including but not limited to, 8(a) Business Development program participation” for 

which Kituwah expressly waived any alleged immunity. 
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As an initial matter, Kituwah incorrectly argues that AQuate should have pled 

waiver of immunity in its complaint.  As the entity claiming it is an “arm of the 

tribe,” however, Kituwah bears the burden of proving it is immune before AQuate 

must prove waiver. See Easley v. Hummingbird Funds, No. CV 1:19-00937-KD-N, 

2020 WL 5099955, at *4 (S.D. Ala. July 30, 2020), report and recommendation 

adopted as modified, No. CV 1:19-00937-KD-N, 2020 WL 5099941 (S.D. Ala. Aug. 

28, 2020), appeal dismissed, 2021 WL 1192090 (11th Cir. Mar. 24, 2021) (quoting 

Williams v. Big Picture Loans, LLC, 929 F.3d 170, 176 (4th Cir. 2019).  “Tribal 

immunity may provide a federal defense,” but it is not a requisite for a well-pleaded 

complaint. Oklahoma Tax Comm'n v. Graham, 489 U.S. 838, 841, 109 S. Ct. 1519, 

1521, 103 L. Ed. 2d 924 (1989).1 

The Sea-Based X-Band Radar (SBX-1) Security Services contract (the “SBX-

1 contract”) is a small business set-aside contract available only to businesses 

qualified by the Small Business Administration (SBA) as participants in the SBA’s 

8(a) Business Development Program pursuant to Section 8(a) of the Small Business 

Act, 15 U.S.C. § 637(a). See SAM.gov advertisement for the SBX-1 (Doc. 10-1 at 

2).2 “The purpose of small business set-asides is to award certain acquisitions 

                                                 
1 See also Stifel, Nicolaus & Co. v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 980 F. 
Supp. 2d 1078, 1084 (W.D. Wis. 2013) (thoroughly rejecting the same argument Kituwah’s raises here and 
citing numerous cases in support). 
 
2 Indicating the contract is an 8(a) Set-Aside under FAR 19.8.  SAM.gov is an official website of 
the U.S Government where, among other things, available government contracts are posted.  
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exclusively to small business concerns. A ‘set-aside for small business’ is the 

limiting of an acquisition exclusively for participation by small business concerns.” 

48 C.F.R. § 19.501(A)(1).3      

In order to participate in the 8(a) program, a company owned by a Native 

American tribe must adopt as part of its articles of organization “express sovereign 

immunity waiver language, or a ‘sue and be sued’ clause which designates United 

States Federal Courts to be among the courts of competent jurisdiction for all 

matters relating to SBA's programs, including, but not limited to, 8(a) BD 

program participation, loans, and contract performance.” 13 C.F.R. 

§ 124.109(c)(1) (emphasis added). This language is incorporated and included 

almost verbatim in Kituwah’s April 20, 2021 amendment to its Articles of 

Organization, which states: 

The United States Federal Courts are hereby designated as being among 
the courts of competent jurisdiction for all disputes or other matters 
relating to this Company’s involvement in programs of the Small 
Business Administration, including but not limited to, 8(a) Business 
Development program participation, loans, and contract performance.  
Simply stated, the Company hereby specifically consents to “sue or be sued” 
within the jurisdiction of the Federal Court System of the United States. 

 

                                                 
 
3 “Generally, a concern meets the basic requirements for admission to the 8(a) BD program if it is 
a small business which is unconditionally owned and controlled by one or more socially and 
economically disadvantaged individuals who are of good character and citizens of and residing in 
the United States, and which demonstrates potential for success.”  13 C.F.R. § 124.101. 
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Doc. 18-2 at 4, ¶ 6; Doc. 18 at 4; See also Myers Dec. (Doc. 18-1) at 1, ¶ 2 (emphasis 

added). 

The sine qua non of “8(a) Business Development program participation is the 

ability to compete for government contracts reserved (or “set aside”) for qualified 

businesses. 48 CFR § 19.800.  Kituwah’s and Myers’ activities related to 

competition for the SBX-1 set-aside contract, and their misappropriation of 

AQuate’s trade secrets and proprietary information, are unquestionably “disputes or 

other matters relating to [Kituwah’s] involvement in programs of the Small Business 

Administration, including but not limited to, 8(a) Business Development program 

participation” for which Kituwah has expressly waived any sovereign immunity it 

may otherwise have had.  

Defendants cite to Applied Sciences & Information Systems, Inc. v. DDC 

Construction Services, LLC, for the disingenuous proposition that, like the plaintiff 

in that case, “AQuate’s claims here pertain to business disputes unrelated to the SBA 

program requirements.” Doc. 18 at 7. Applied Sciences is inapposite and easily 

distinguishable. There, the plaintiff company sold rights under certain contracts, 

“some of which were federal contracts awarded pursuant to the SBA 8(a) Program,” 

but no SBA requirement or program participation was at issue, and the plaintiff’s 

complaint was wholly unrelated to SBA participation activity – such as competing 

for 8(a) set-aside work as an 8(a) participant.  Applied Scis. & Info. Sys., Inc. v. DDC 
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Constr. Servs., LLC, No. 2:19-CV-575, 2020 WL 2738243, at *5 (E.D. Va. Mar. 30, 

2020). The facts in Applied Sciences provide no instruction here because Kituwah 

and Myers’ misappropriation, improper solicitation, and use of AQuate’s trade 

secrets and proprietary information to bid against AQuate as a participant in the 8(a) 

Business Development Program is clearly “relat[ed] to . . . 8(a) Business 

Development program participation.”4 Extensive searching has revealed no reported 

decision where a court or other body has been forced to reach the self-evident 

conclusion that the act of bidding for 8(a) set-aside contracts is activity necessarily 

“relating to” SBA programs and 8(a) participation.  Defendants’ attempt to shield 

their misconduct behind immunity here would, if permitted, grant free license to any 

tribal, Alaskan-native, or other putative sovereign to engage in deliberate espionage 

and theft of trade secrets with impunity when bidding for government contracts as 

participants in the SBA’s programs.  The required waiver clearly mandates a 

different result. 

Defendants’ attempt to limit Kituwah’s express waiver to “SBA program 

requirements” is a factually unsupportable and myopic interpretation of the plain 

language in Kituwah’s waiver, which it admits tracks the language necessary for its 

                                                 
4 It should further be noted that, in the act of competing for the SBX-1 contract, Myers and Kituwah 
are expressly forbidden from “knowingly obtain[ing] contractor bid or proposal information or 
source selection information before the award of a Federal agency procurement contract to which 
the information relates.”  41 U.S.C § 2102(b).  
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participation in the 8(a) program.5   Kituwah’s organizational documents and the 

SBA expressly make Kituwah and its employees amenable to suit in the “United 

States Federal Courts . . . for all disputes or other matters relating to [their] 

involvement in programs of the Small Business Administration, including but 

not limited to, 8(a) Business Development program participation.” AQuate’s 

disputes with the Defendants are directly related to their participation in the 8(a) 

program, and Defendants’ immunity claims should be rejected.    

II. Myers is not shielded by Immunity for her personal acts, and may be 
enjoined in her official capacity. 
 

 Myers cannot claim immunity in her official capacity as an agent of Kituwah 

because, as shown above, Kituwah’s sovereign immunity (if any) has been waived 

here.   

 Even if Kituwah were immune, Myers cannot hide behind immunity either for 

her breaches of contract with AQuate, nor for her violation of state and federal trade 

secret law, because “sovereign immunity does not erect a barrier against suits to 

impose individual and personal liability.” Lewis v. Clarke, 137 S. Ct. 1285, 1291 

                                                 
5 To be sure, the SBA’s mandatory immunity waiver has been interpreted as broad enough to 
include SBA’s anti-discrimination regulations.  See Rassi v. Fed. Program Integrators, LLC, 69 
F. Supp. 3d 288, 292 (D. Me. 2014) (holding that alleged violation of federal employment 
discrimination law is a “matter” that relates to “program participation”); Hunter v. Redhawk 
Network Sec., LLC, No. 6:17-CV-0962-JR, 2018 WL 4171612, at *7 (D. Or. Apr. 26, 2018), report 
and recommendation adopted, No. 6:17-CV-0962-JR, 2018 WL 4169019 (D. Or. Aug. 30, 2018) 
(same, even though the defendant tribal organization had only applied for eligibility under the 8(a) 
program but not yet “reap[ed] any benefits” from 8(a) participation).  
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(2017) (quoting Hafer v. Melo, 502 U.S. 21, 30 (1991)) (internal punctuation 

omitted). Nor is Kituwah’s presence necessary for an action against Myers as an 

individual. See, e.g., Kentucky v. Graham, 473 U.S. 159, 167-68 (1985) 

(acknowledging that a suit “a suit against a government official in his or her personal 

capacity cannot lead to imposition of fee liability upon the governmental entity. A 

victory in a personal-capacity action is a victory against the individual defendant.”) 

 Kituwah contends that it is the real party in interest because, if Myers is found 

to have “acted in contravention of law,” its “client and employee relationships, 

existing contracts, and future business opportunities may all be upended.” Doc. 18 

at 8. Kituwah provides no support or explanation for this proposition. While 

individual defendants sued in their official capacity may be entitled to immunity, 

those same individuals may always be sued in their individual capacity to recover 

for their personal actions –even when those actions were performed within the scope 

of the individual’s employment with the allegedly immune tribal entity. See id. 

(holding tribal gaming authority’s immunity did not extend to its employee who 

negligently operated a vehicle within the scope of his employment).  Any damages 

ultimately awarded to AQuate against Myers are payable by her, individually, 

whether Kituwah is immune or not, and without regard for the coffers of the Eastern 

Band of Cherokee Indians.  
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 Injunctive relief against Myers, even in her official capacity, is permitted here 

even if it ultimately interferes with Kituwah’s property.  Federal courts are not 

prohibited from granting prospective injunctive relief against individuals even if the 

injunction will cost an entity that claims sovereign immunity a great deal of money 

in the future. See Ex parte Young, 209 U.S. 123, 160 (1908) (granting prospective 

injunction to the attorney General of Minnesota even though doing so prevented 

Minnesota from collecting substantial state-law penalties); see also Edelman v. 

Jordan, 415 U.S. 651, 667 (1974) (collecting Supreme Court cases where grant of 

prospective injunctive relief against individuals in their official capacity had a 

substantial but permissible impact on state treasuries). The Ex Parte Young 

exception is applied for alleged tribal immunity, as well.  See, e.g., Big Horn Cnty. 

Elec. Coop., Inc. v. Big Man, No. CV 17-65-BLG-SPW-TJC, 2019 WL 7461754, at 

*5 (D. Mont. Dec. 13, 2019), report and recommendation adopted sub nom. Big 

Horn Cnty. Elec. Coop., Inc. v. Man, No. CV 17-65-BLG-SPW, 2020 WL 42452 

(D. Mont. Jan. 3, 2020) (denying tribal health board’s motion for judgment on the 

pleadings where plaintiff sought to enjoin tribal board members in their official 

capacity from collecting penalty fees for delinquent bills).6  

                                                 
6 For additional cases applying Ex parte Young to tribal official asserting sovereign immunity, see 
Crowe & Dunlevy, P.C. v. Stidham, 609 F. Supp. 2d 1211 (N.D. Okla. 2009), aff'd,  640 F.3d 1140 
(10th Cir. 2011); BHCEC County Elec. Coop. Inc. v. Adams, 219 F.3d 944 (9th Cir. 2000); 
Burlington Northern & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085 (9th Cir. 2007). 
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To apply the Ex parte Young exception, “a court need only conduct a 

‘straightforward inquiry’ into whether the complaint alleges an ongoing violation of 

federal law and seeks relief properly characterized as prospective.” Verizon 

Maryland, Inc. v. Pub. Serv. Comm'n of Maryland, 535 U.S. 635, 636 (2002).  Here, 

AQuate has alleged an ongoing violation of the Federal Defend Trade Secrets Act 

(see Doc. 13 at ¶¶ 18-23, 42-49), and AQuate seeks prospective relief to enjoin 

continued use of its misappropriated information (see id. at 13, ¶ 6).  

Myers is not immune because Kituwah has waived any immunity she may 

have asserted, and even if Kituwah had not, Myers cannot escape liability for her 

personal conduct. She can be enjoined, even in her official capacity, from continuing 

to use AQuate’s trade secrets and proprietary information in the future.  Accordingly, 

Defendants’ immunity arguments should be denied for these additional reasons.  

III. Kituwah is not a necessary or indispensable party to a direct action 
against Myers.  
 

Even if Kituwah were immune (which it is not), complete relief can be 

afforded to AQuate on its claims against Myers without Kituwah’s presence.  

“It is a well-settled rule that a joint tortfeasor is not a necessary party under 

Rule 19(a) to an action against another party with similar liability.” Multimedia 

Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1142 (N.D. Okla. 

2001) (citing Temple v. Synthes Corp., Ltd., 498 U.S. 5, 7 (1990) (reversing district 

court and Fifth Circuit’s dismissal of action for failure to join another tortfeasor 
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because a second tortfeasor is not a necessary party under Rule 19(a))).  It is also 

well-settled that a claim for “misappropriation of trade secrets sounds in tort.” Block 

v. United States, 66 Fed. Cl. 68, 72 (2005); see also Rucker v. United States, No. 19-

954C, 2020 WL 1480409, at *2 (Fed. Cl. Mar. 23, 2020) (same); Allied Supply Co. 

v. Brown, 585 So. 2d 33, 37 (Ala. 1991) (recognizing that the Alabama Trade Secrets 

Act codified the common law tort for misappropriation). In Multimedia Games, a 

software company brought misappropriation of trade secrets claims against both 

tribe and non-tribe entities.   Multimedia Games, Inc., 214 F. Supp. 2d at 1142.  The 

court recognized the tribes’ immunity but denied the other defendants motion to 

dismiss for inability to join the tribe as a necessary and indispensable party.  Id. at 

1138, 1142. The court that the tribes were not necessary parties under Rule 19(a) 

because joint tortfeasors are only permissive parties and that, because of this, the 

tribes could not as a matter of law meet their burden to show that their ability to 

protect their interests would be impaired. Id.at 1142-43.7  

Hardy v. IGT, Inc., on which Defendants rely, is inapposite here.  Hardy 

involved a class action lawsuit brought against the manufacturers of gaming 

machines used in a tribe’s casinos (but not the tribe) seeking to recover gambling 

losses on the grounds that the tribe’s operations constituted illegal gambling. Hardy 

v. IGT, Inc., No. 2:10-CV-901-WKW, 2011 WL 3583745, at *1 (M.D. Ala. Aug. 

                                                 
7 Where claims sound in tort, an absent tortfeasor’s rights are not jeopardized. Id. at 1143. 
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15, 2011).  The tribe was a necessary party because the plaintiff could not get tailored 

relief against the manufacturers without first getting a court ruling that the tribes’ 

activities constituted illegal gambling under state and federal law.  Here, relief 

against Myers does not require any such finding against Kituwah, and full relief can 

be afforded to AQuate against Myers directly. 

Thus, even if Kituwah were immune, it is not a necessary nor indispensable 

party here, and Defendants’ argument to the contrary should be denied.  

IV. AQuate’s dispute resolution policy does not apply here and cannot be 
invoked because there is no alternative forum available. 
 

The dispute resolution policy to which Defendants refer cannot be enforced 

here because Myers is not an employee, AQuate’s claims against Myers and 

Kituwah do not arise “in the workplace,” and most importantly because there is no 

alternative forum to which the case may be referred.   

There is no tribal court of the Alabama-Quassarte Tribal Town (the forum 

referenced in the dispute resolution policy), and there is no “CFR Court for the 

geographic region where Employee works.”8 Thus, there is no alternative available 

forum where this case may be brought, and Defendants’ forum non conveniens 

argument should be denied because they have not, and cannot, demonstrate that “an 

                                                 
8 The dispute resolution policy expressly acknowledges that an Alabama Quassarte Tribal court 
might not exist. 
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adequate alternative forum is available.” Satz v. McDonnell Douglas Corp., 244 F.3d 

1279, 1282 (11th Cir. 2001).  

Even if an alternative forum existed (which it does not), public and private 

factors weigh heavily against dismissal for forum non conveniens. “Relevant private 

factors include the relative ease of access to sources of proof, ability to obtain 

witnesses, and ‘all other practical problems that make trial of a case easy, expeditious 

and inexpensive.’” Satz, 244 F.3d at 1283.  Here, the contracts Myers violated were 

entered into in Huntsville, Alabama; potential witnesses and other sources of proof 

are predominantly in Alabama and in North Carolina; and the trade secrets 

misappropriated by Defendants caused harm to AQuate in Alabama.  Additionally, 

Kituwah has waived immunity to be sued only in U.S. Federal Courts, and thus 

would not be amenable to process in another tribe’s courts (if one existed). 

Finally, the dispute resolution policy does not apply to this dispute because 

Myers is not an employee and AQuate’s dispute with Myers and Kituwah did not 

arise in the workplace.  Myers and Kituwah’s misappropriation of AQuate’s trade 

secrets occurred while Myers was employed with Kituwah Global Government 

Group, LLC, but not as a result of a workplace dispute to which the alternative 

dispute resolution policy is applicable.   

For these reasons, Myers’ forum non conveniens argument should be rejected 

by this Court.  
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V. Defendants’ statute-of-limitations argument should be denied because 
Myers’ and Kituwah’s misappropriation is ongoing. 

 
Although Myers took trade secret and proprietary information with her when 

just before her employment with AQuate terminated in 2017, AQuate was unaware 

that Myers’ retained this information, and was unaware of Myers’ and Kituwah’s 

additional solicitation and use of AQuate’s trade secrets until March 3, 2022. See 

Doc. 13 at ¶¶ 20-23.  Discovery provided by Myers in this case has already revealed 

additional solicitations and improper use and disclosure of AQuate’s trade secrets 

which took place within the last few months. The statutes of limitations for the 

Defend Trade Secrets Act claim and the Alabama Trade Secrets Act claim do not 

begin to run until the misappropriation is discovered. See 18 U.S.C.A. § 1836(d)); 

Ala. Code § 8-27-5.  These facts render dismissal inappropriate at this stage of the 

litigation under either statute.  See Rotor Blade, LLC v. Signature Util. Servs., LLC, 

No. 2:21-CV-00190-AKK, 2021 WL 2581280 (N.D. Ala. June 23, 2021) (finding 

statute of limitations defenses under both acts “better resolved at the summary 

judgment stage”).   

CONCLUSION 

For the reasons stated herein, Defendants’ motion to dismiss should be denied 

in its entirety.    

       Respectfully submitted, 

/s/ R. Scott Williams    
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R. Scott Williams ASB-3234-m63r 
Frederick D. Clarke ASB-0368-f20m 

 
OF COUNSEL: 
RUMBERGER, KIRK & CALDWELL, P.C. 
2001 Park Place North, Suite 1300 
Birmingham, Alabama 35203 
Telephone: (205)327-5550 
Facsimile: (205)326-6786 
Email: swilliams@rumberger.com  
Email: fclarke@rumberger.com 
 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing has been served on the parties 
requesting notice by this Court’s CM/ECF system on this the 27th day of May, 2022. 
 
  
 
       /s/ R. Scott Williams    
       R. Scott Williams 
       Frederick D. Clarke  
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