
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ALABAMA 

NORTHEASTERN DIVISION 

AQUATE II, LLC, 

 

Plaintiff, 
v. 

 

JESSICA TEDRICK MYERS AND 

KITUWAH SERVICES, LLC, 

 

Defendants. 

 

 

Case No. 22-360-AKK 

Judge Abdul K.  Kallon 

 

  

DEFENDANTS’ RENEWED MOTION TO DISMISS  

AND INCORPORATED BRIEF 

 Defendants Jessica Tedrick Myers and Kituwah Services, LLC respectfully 

move the Court to dismiss Plaintiff AQuate II, LLC’s claims against them.  In 

support OF THIS MOTION, Defendants submit the Declaration of Jessica Myers 

(“Myers Decl.”) and the exhibits thereto and show the Court as follows: 

I. Kituwah’s sovereign immunity deprives the Court of jurisdiction over it 

and its agents, and Kituwah is a necessary party to this case. 

A. The Court should dismiss the case against Kituwah as it has not 

waived its sovereign immunity. 

Indian tribes are independent political entities, possessing sovereignty, and 

functioning as the governing bodies on their respective reservations.  See, e.g. 

United States v.  Mazurie, 419 U.S. 544, 557 (1975).  One of the most important 

aspects of tribal inherent sovereignty is a tribe’s immunity from unconsented suit; 
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an Indian tribe is subject to suit only where Congress has authorized the suit or the 

tribe has waived its immunity.  Michigan v. Bay Mills Cmty., 572 U.S. 782, 788-89 

(2014); see also Contour Spa at the Hard Rock, Inc. v. Seminole Tribe of Fla., 692 

F.3d 1200, 1203-04 (11th Cir. 2012).  As the Eleventh Circuit has noted, “[o]ur 

precedents make it abundantly clear that a waiver of tribal sovereign immunity 

cannot be implied on the basis of a tribe’s actions; rather, it must be unequivocally 

expressed.”  Contour Spa, 692 F.3d at 1206.  It is similarly well-established that 

the sovereign immunity of a tribe extends to tribal entities and enterprises.  See, 

e.g., Bay Mills, 572 U.S. at 790 (tribal immunity extends to commercial activities 

of the Tribe); Johnson v. WindCreek Casino, Hotel, No. 16-0052-WS-M, 2016 

U.S. Dist. LEXIS 77804, at *2 (S.D. Ala. June 15, 2016) (“The defendant rightly 

concludes that, because it is owned by the Tribe and operated by an arm of the 

Tribe, suit against it is barred by tribal sovereign immunity”).   

A plaintiff has the burden of establishing subject matter jurisdiction.  To do 

so in a case like this, a plaintiff must demonstrate that the tribal defendant has 

waived its immunity.  Johnson, 2016 U.S. Dist.  LEXIS 77804, at *3 (citing 

Thompson v. McHugh, 388 Fed. Appx. 870, 872 (11th Cir. 2010); Ishler v. Internal 

Revenue, 237 Fed. Appx. 394, 398 (11th Cir. 2007)).  Federal courts should 

dismiss actions against tribes or tribal entities when sovereign immunity has not 

been waived.  See, e.g., Johnson, 2016 U.S. Dist.  LEXIS 77804, at *3; see also 
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Furry v. Miccosukee Tribe, 685 F.3d 1224, 1228 (11th Cir. 2012); accord Taylor v. 

Alabama Intertribal Council Title IV J.T.P.A., 261 F.3d 1032, 1034 (11th Cir. 

2001).  In the Amended Complaint, AQuate makes no assertions whatsoever that 

Kituwah has waived its immunity.  (See generally Am. Compl.)  This alone 

warrants dismissal. 

Kituwah is a tribal entity wholly owned and organized by the Eastern Band 

of Cherokee Indians (the “Tribe”).1  (Myers Decl., ¶¶ 6-8; see also Am. Compl. 

¶ 1.)  Kituwah was organized under tribal statute—specifically, under the Eastern 

Band of Cherokee Indians Code Limited Liability Company Chapter (“LLC 

Chapter”).  See Eastern Band of Cherokee Indians Code, Ch. 55B, §§ 55B-1.2  The 

LLC Chapter provides that “the tribe, exercising its inherent sovereignty, operating 

in its corporate form” has the “purposes, powers, and duties” as provided in the 

statute or by tribal law.  Id. § 55B-1.  The LLC Chapter further explains that the 

Tribe has a “primary interest in … exercising its inherent sovereign authority … 

[and] authorizing the formation of wholly-owned Tribal business entities to be 

                                                           
1 Kituwah Services, LLC is wholly owned by Kituwah Global Government Group LLC.  (Myers 

Decl., ¶ 8).  In turn, Kituwah Global Government Group, LLC is wholly owned by the Tribe and 

was organized thereby under the LLC Chapter.  (Id. at ¶ 7.) 

2 The Eastern Band of Cherokee Indians Code is publicly available at: 

https://library.municode.com/tribes_and_tribal_nations/eastern_band_of_cherokee_indians/codes

/code_of_ordinances.  The LLC Chapter is publicly available here: 

https://library.municode.com/tribes_and_tribal_nations/eastern_band_of_cherokee_indians/codes

/code_of_ordinances?nodeId=PTIICOOR_CH55BLILICO_S55B-1TI. 
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organized as the Economic Development Arm of the Tribe for managing the 

Tribe’s non-gaming activities.”  Id. § 55B-1.2.  Just like the tribal entity in 

Johnson, Kituwah is owned by the Tribe and therefore enjoys the Tribe’s sovereign 

immunity.  2016 U.S. Dist. LEXIS 77804, at *2. 

The LLC Chapter under which Kituwah was organized makes clear that 

immunity is not waived by the Tribe nor any organized LLC:   

By the adoption of this chapter, the Tribe does not waive its 

sovereign immunity or consent to suit in any court or forum, 

whether federal, tribal, or state.  Neither the adoption of this 

chapter, nor the organization of any limited liability company 

hereunder, shall be construed to be a waiver of the sovereign 

immunity of the Tribe or a consent to suit against the Tribe in 

any court.   

Id.  § 55B-1.4.  To the extent any Tribal LLC enacts a limited waiver of sovereign 

immunity, it must be approved by the Kituwah Economic Development Board.  Id. 

at 55B-2.3(6).  Kituwah’s limited waiver, as approved by the Kituwah Economic 

Development Board, is found in its organizational documents:  

The United States Federal Courts are hereby designated as being 

among the courts of competent jurisdiction for all disputes or 

other matters relating to this Company’s involvement in 

programs of the Small Business Administration, including but not 

limited to, 8(a) Business Development program participation, 

loans, and contract performance.  Simply stated, the Company 

hereby specifically consents to “sue or be sued” within the 

jurisdiction of the Federal Court System of the United States.  This 

article to be cited as approval and authority that except as specifically 

set forth herein, nothing contained here is intended to, nor shall it be 

construed to, waive the sovereign immunity of (i) the Eastern Band of 

Cherokee Indians (“Tribe”), (ii) any affiliate or agency thereof or (iii) 
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any official acting on behalf of the Tribe, or such affiliate or agency, 

and within the scope of his or her official authority. 

(Myers Decl., Ex. 1 at 4, ¶ 6). 

This limited waiver of sovereign immunity is narrowly tailored to the 

requirements of the U.S. Small Business Administration (“SBA”).  Specifically, 

Kituwah participates in one of SBA’s business development programs, known as 

the “8(a) program.”  See The Small Business Act, Sections 7(j) and 8(a), 15 U.S.C. 

§§ 636(j)(10) and 637(a).  “The operation of the 8(a) program is described, and 

prescribed, [in part by] 15 U.S.C. §§ 636(j)(10) and 637(a) [and] by 13 C.F.R. 

§ 124.”  Apex Constr. Co v. United States, 719 F. Supp. 1144, 1154 (D. Mass. 

1989).  In order to participate in the 8(a) program, a tribal business entity’s 

organizing document must contain: 

express sovereign immunity waiver language, or a ‘sue and be sued’ 

clause which designates United States Federal Courts to be among 

the courts of competent jurisdiction for all matters relating to 

SBA’s programs including but not limited to 8(a) BD program 

participation, loans, and contract performance. 

13 C.F.R. § 124.109(c)(1); see also Applied Scis. & Info. Sys., Inc. v. DDC Constr. 

Servs. LLC, No. 2:19-cv-575, 2020 U.S. Dist. LEXIS 94435 at *14 (E.D. Va. Mar. 

30, 2020).  Thus, Kituwah’s limited waiver provision is virtually identical to the 

limited waiver the SBA requires. 

 Kituwah has implemented the SBA’s required language to effectuate a 

limited sovereign immunity waiver solely to avail itself of the 8(a) program.  
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Kituwah makes the limitations of this prescribed waiver abundantly clear by 

immediately following the SBA-required language with a reassertion of its 

sovereign immunity.  (Myers Decl., Ex. 1 at 4, ¶ 6).  Accordingly, this limited 

waiver is narrowly tailored only to matters pertaining to “8(a) Business 

Development program participation, loans, and contract performance.”  See, e.g., 

Applied Scis., 2020 U.S. Dist. LEXIS 94435 at *14-17 (E.D. Va. Mar. 30, 2020). 

On this point, Applied Sciences is instructive.  There, the plaintiff, a non-

governmental party brought a complaint against the defendant tribal entity.  Id. at 

*2-3.  The complaint made breach of contract and other allegations pertaining to 

the business dispute between the parties.  Id. at *3.  The tribal entity had 

implemented an SBA-required waiver as follows:  

The Company may sue and be sued in the Navajo Nation Courts and 

the United States Federal Courts for all commercial matters related to 

the Small Business Administration's programs, includ[ing] but not 

limited to 8(a) Business Development program participation, loans 

and contract performance."  

Id. at *14-15 (emphasis added).   

The court found that the claims were not sufficiently related to the 8(a) 

program, even noting that “[t]hough some of the contracts [defendant purchased 

from plaintiff] were federal contracts awarded pursuant to the SBA 8(a) Program, 

the essence of [plaintiff’s] complaint has nothing to do with these particular 
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contracts.” Id. at *16.  As such, the defendant had not waived immunity and the 

plaintiff’s complaint was dismissed.  Id. at *16-17.   

As in Applied Sciences, AQuate’s claims here pertain to business disputes 

unrelated to the SBA program requirements.  Kituwah has not waived its sovereign 

immunity with respect to such claims.  Therefore, these claims must be dismissed.  

B. Ms. Myers as is entitled to Kituwah’s sovereign immunity. 

A tribe’s sovereign immunity extends to tribal agents and employees acting 

within the scope of their valid authority.  See, e.g., Oertwich v. Traditional Vill. of 

Togiak, No. 19-36029, 2022 U.S. App. LEXIS 8440, at *11 (9th Cir. Mar. 30, 

2022); see also Van Nguyen v. Foley, No.  21-cv-991 (ECT/TNL), 2021 U.S. Dist. 

LEXIS 207283, at *12 (D. Minn. Oct. 27, 2021) (sovereign immunity protects 

tribal employees “who act in their official capacities and within the scope of their 

authority in a suit for damages because an award of money damages would affect 

the tribe itself”).  The rationale for this extension of immunity is that a sovereign 

can only act through its agents and officials.  Therefore, to permit a suit against the 

agent would in effect permit a suit against the sovereign, even if the sovereign 

were not named in the suit.  See Larson v. Domestic & Foreign Commerce Corp., 

337 U.S. 682, 688 (1949).  Further, even where a tribal employee acts in his or her 

individual capacity, sovereign immunity extends to the employee where the real 

party in interest is the tribe.  Genskow v. Prevost, 825 Fed. Appx. 388, 390-91 (7th 
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Cir. 2020) (interpreting Lewis v. Clarke, 137 S. Ct. 1285, 1291 (2017)).  A tribe is 

the real party in interest where an action brought against an employee in his or her 

individual capacity requires involvement “by the sovereign or disturb[s] the 

sovereign’s property.”  Lewis, 137 S. Ct. at 1292 (quoting Larson, 337 U.S. at 

687).   

AQuate concedes that Ms. Myers is “the agent and employee of Kituwah.”  

(See, e.g., Am. Compl. ¶ 17, 19.)  The allegations turn on activity within the scope 

of Ms. Myers’ employment—the pursuit of the SBX-1 work.  (Id. at ¶¶ 18-23.)  

Further, even if Ms. Myers acted in an individual capacity, the real party in interest 

is Kituwah.  AQuate’s purported “trade secrets” have allegedly been used by 

Kituwah’s employee to pursue work for Kituwah and to recruit Kituwah 

employees.  (Id. at ¶¶ 16-23.)  Should there be a determination that Ms. Myers 

acted in contravention of the law, such a determination may very well disturb 

Kituwah’s property; client and employee relationships, existing contracts, and 

future business opportunities may all be upended.  As such, Kituwah is the real 

party in interest and its immunity extends to Ms. Myers.  The Court should 

therefore dismiss AQuate’s claims against Ms. Myers based on Kituwah’s 

sovereign immunity. 
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C. The entire action must be dismissed under Rule 19 because 

Kituwah is a necessary party that cannot be joined. 

For the reasons discussed above, the Court should dismiss Kituwah and Ms. 

Myers from this case based on Kituwah’s sovereign immunity.  But, dismissal of 

Kituwah alone is dispositive of the entire case under Fed. R. Civ. P. 19 because 

Kituwah is a necessary party. 

 “Under Rule 19(a)(1)(B)(i), a party is necessary if disposing of the action in 

the non-party’s absence may as a practical matter impair or impede the person’s 

ability to protect his or her interest relating to the subject of the suit.”  Hardy v. 

IGT, Inc., No. 2:10-CV-901-WKW [WO] 2011 U.S. Dist. LEXIS 90852, at *14 

(M.D. Ala. Aug. 15, 2011).  Where an action challenges the validity and viability 

of a tribe’s commercial arrangements, the tribe’s absence from that suit creates a 

practical impediment to the tribe’s ability to protect its interests.  Id. at *14-15; see 

also Muscogee (Creek) Nation v. Poarch Band of Creek Indians, 525 F. Supp. 3d 

1359, 1369 (M.D. Ala. 2021). 

“When a required party cannot be joined to a suit, the court must weigh the 

relevant equities as set forth in Rule 19(b) to determine whether the suit can move 

forward without the party.” Muscogee, 525 F. Supp. 3d at 1369.  When the 

required party is a tribe or tribal entity, tribal sovereign immunity eliminates the 

need for any further analysis under Rule 19 because it resolves the issue in favor of 

dismissal.  “When a necessary party … is immune from suit” the Rule 19 analysis 
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is effectively over because “immunity may be viewed as one of those interests 

compelling by themselves.”  Enter. Mgmt. Consultants, Inc. v. United ex. rel. 

Hodel, 883 F.2d 890, 894 (10th Cir. 1989) (quotations omitted); see also Hardy, 

2011 U.S. Dist. LEXIS 90852, at *19 (citing Enter. Mgmt. Consultants, 883 F.2d 

at 894 n.4, for the principle that “[t]he prejudice test under Rule 19(b) is essentially 

the same as practical impediment of an interest test under Rule 19(a)”); Muscogee, 

525 F. Supp. 3d at 1369-70.  Put plainly, “where sovereign immunity is asserted, 

and the claims of the sovereign are not frivolous, dismissal of the action must be 

ordered where there is a potential for injury to the interest of the absent sovereign.” 

Id. at 1370 (quoting Republic of Philippines v. Pimentel, 553 U.S. 851, 867 

(2008)).  Additionally, courts consider the extent to which a judgment rendered in 

the tribe’s absence may prejudice the other parties involved.  See Fed. R. Civ. P. 

19(b). 

Kituwah has “an interest relating to the subject of the suit” that will be 

practically impaired and impeded by Kituwah’s absence.  Fed. R. Civ. P. 19.  As 

discussed above, Kituwah and its employee, Ms. Myers, are accused of 

misappropriating AQuate’s purported trade secrets to secure work and personnel.  

(See Am. Compl. ¶¶ 17-23.)  Clearly, Kituwah’s interests and related business 

arrangements are involved, as these claims implicate Kituwah’s existing client and 

employee relationships, current contracts, and future business opportunities.  Ms. 
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Myers would also be prejudiced by Kituwah’s absence.  For example, she will be 

unable to compel deposition testimony or documentary evidence from Kituwah, no 

matter how necessary that information may be to presenting her defense.   

For these reasons, the weight of the equities set forth in Rule 19(b) fall 

heavily in favor of dismissal of the suit both due to Kituwah’s sovereign immunity 

and the potential for injury to Kituwah and Ms. Myers, should this case proceed 

without Kituwah.  Because Kituwah is a required party and has not waived its 

sovereign immunity, the case must be dismissed in its entirety. 

II. Even if Ms. Myers does not enjoy Kituwah’s sovereign immunity, the 

claims against her must be dismissed under the doctrine of forum non 

conveniens. 

Putting aside sovereign immunity, AQuate cannot pursue Ms. Myers in this 

action by the terms of the AQuate dispute resolution agreement.  

As a preliminary matter, dismissal for forum non conveniens is appropriate 

where “(1) an adequate alternative forum is available, (2) the public and private 

factors weigh in favor of dismissal, and (3) the plaintiff can reinstate his suit in the 

alternative forum without undue inconvenience or prejudice.”  Espie v. Wash. Nat’l 

Ins. Co., No. 2:14cv6-MHT (WO), 2014 U.S. Dist. LEXIS 87933, *24 (June 27, 

2014).  The Eleventh Circuit has repeatedly observed that “an enforceable forum-

selection clause carriers near-determinative weight in this analysis.”  Id.  (quoting 

GDG Acquisitions, LLC v. Gov’t of Belize, 749 F.3d 1024, 1028 (11th Cir. 2014)); 
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see also Atl. Marine Constr. Co. v. U.S. Dist. Ct. for the W. Dist. of Tex., 571 U.S. 

49, 59-60 (2013) (“[A] valid forum-selection clause should be given controlling 

weight in all but the most exceptional cases.”) (internal citation omitted).  For this 

reason, the above analysis is abbreviated where a court finds that a forum-selection 

clause applies to the claims at issue.  In such a case, “the district court must find 

that the forum non conveniens private factors unequivocally support the selected 

forum.”  Espie, 2014 U.S. Dist. LEXIS 87933, at *26 (quoting GDG Acquisitions, 

749 F.3d at 1029)).  “The forum non conveniens analysis should then proceed, with 

the understanding that in all but the most unusual cases the interest of justice is 

served by holding parties to their bargain.”  Espie, 2014 U.S. Dist. LEXIS 87933, 

at *26 (cleaned up).  When interpreting the clause, courts consider the plain 

meaning of the clause’s language and will prefer the reasonable interpretation 

thereof.  Slater v. Energy Servs. Grp. Int'l, Inc., 634 F.3d 1326, 1330 (11th Cir. 

2011).  

As a condition of her employment with Plaintiff, Ms. Myers agreed to 

engage in a dispute resolution procedure.3  (Myers Decl., ¶ 11.)  This agreement 

                                                           
3 The parties recently agreed to the terms of a protective order, which they will submit to the 

Court by joint motion.  In the interest of efficiency, the parties have agreed to treat documents 

produced prior to the entry of that order in accordance with it.  On May 17, 2022, Plaintiff 

produced documents to Defendants bates labeled “AQII” and numbered 001-275.  The Dispute 

Resolution Policy(s) at issue are numbered 038-039 and 043-044.  Plaintiff designated the 

Dispute Resolution Policy confidential, subject to that agreed protective order, so Defendants 

have not attached or quoted those documents in this public filing.  
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contains a mandatory outbound forum selection clause in which AQuate and Ms. 

Myers agreed that the tribal court of the Alabama-Quassarte Tribal Town is the 

proper and exclusive forum for any litigation pertaining to Ms. Myers’s 

employment with Plaintiff.  (Id.). 

 The plain language of the clause demonstrates that it applies to the dispute at 

issue and there is no indicia of unfairness or unreasonableness of the terms of the 

clause.  Ms. Myers does not dispute that the tribal court of the Alabama-Quassarte 

Tribal Town is an adequate and available alternative forum, and it is difficult to 

imagine how AQuate would be unduly inconvenienced or prejudiced by being held 

to its bargain to litigate in, essentially, its hometown court.  Finally, the public and 

private factors weigh in favor of dismissal.  Because an enforceable forum-

selection clause exists, and this is not “the most unusual” of cases, the proper 

forum is the tribal court of the Alabama-Quassarte Tribal Town.  As such, this 

Court should enforce the agreement between AQuate and Ms. Myers and dismiss 

this case under the doctrine of forum non conveniens. 

III. Plaintiff’s misappropriation claims based on events that allegedly took 

place in 2017 are barred by the applicable statutes of limitation. 

Under the Alabama Trade Secrets Act, plaintiffs must bring their actions 

within two years from when the “misappropriation is discovered or by the exercise 

of reasonable diligence should have been discovered.”  Ala. Code § 8-27-5.  Under 

the Defend Trade Secrets Act, plaintiffs must bring suit within three years from 
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initial discovery or when reasonable diligence should have led to the discovery of 

misappropriation.  18 U.S.C. § 1836(d).   

Plaintiff alleges that Myers took its trade secrets when she resigned in 

September 2017.  (See Am. Compl. ¶ 16.)  So, if Plaintiff wanted to pursue Myers 

for that alleged misappropriation under the Alabama Trade Secrets Act, it had to 

file suit by September 2019.  And if Plaintiff wanted to pursue claims under the 

Defend Trade Secrets Act, it had to bring the suit by September 2020.  But Plaintiff 

did not file this case until March 2022.  (See doc. 1.)  Accordingly, Plaintiff’s 

claims against Myers for allegedly taking its trade secrets in September 2017 must 

be dismissed based on the applicable statutes of limitation. Zirvi v. Flatley, 838 F. 

App'x 582, 585 (2d Cir. 2020) (affirming district court’s dismissal of DTSA claims 

as time barred); McPhail v. Cornerstone Rsch., No. CV05-CO-00086-S, 2005 WL 

8158794 (N.D. Ala. June 28, 2005) (dismissing claim of misappropriation under 

Alabama Trade Secrets Act as time barred.)    

Conclusion 

 For the reasons above, the Court should dismiss all claims against Kituwah 

and Myers based on sovereign immunity.  Alternatively and/or additionally, the 

Court should dismiss the claims against Myers due to the doctrine of forum non 

conveniens.  Finally, and alternatively, this Court should dismiss the trade secrets 

claims based on the statute of limitations. 
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/s/ W. Brad English    
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