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Introduction and brief review of facts and procedure. 

A. This single brief addresses all pending motions to dismiss. 

On remand this Court now entertains defendants’ remaining threshold challenges.  

These challenges come in three broad categories: 1) the complaint fails to state a RICO 

cause of action; 2) various attorney-specific defenses bar recovery from the attorney-

defendants; and 3) the complaint is too vague to state a cause of action against the non-

attorney-defendants.   Plaintiffs address all pending motions with this single opposition. 

The Court has been dealing with this controversy since 2016. The general outline 

of its factual and procedural history can be brought quickly to mind with specific details 

provided as needed in the argument which follows. 

B. Brief factual summary. 

Blue Lake Casino sued Acres Bonusing, Inc. (ABI) and Acres in Blue Lake Tribal 

Court.  Attorneys from Boutin Jones represented the casino, and attorneys from Rapport 

& Marston supplied the judge and his law clerks.  Acres twice challenged tribal 

jurisdiction in this Court because of corrupt conduct by Rapport & Marston and Boutin 

Jones.  Compl., passim. 

Judge Marston strenuously denied any corrupt conduct. After his work as attorney for 

Blue Lake was exposed, however, he withdrew from the tribal court litigation and was 

replaced by Justice Lambden.  After Acres brought evidence showing Rapport & Marston 

was ghostwriting briefs for Boutin Jones to use against Acres, Boutin Jones withdrew and 

was replaced by Janssen Malloy. Compl., ¶¶99-111 .  

Justice Lambden granted Acres summary judgment in the tribal court, whereupon  

Blue Lake Casino dismissed the remaining causes of action against ABI.  Compl., ¶¶113. 

C. Brief procedural summary. 

In 2018 Acres brought a state court complaint against defendants bringing causes of 

action for wrongful use of civil proceedings and breach of fiduciary duty.  In 2019 ABI 
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brought a similar action in this Court, adding a RICO cause of action.  Acres joined the 

RICO cause of action.  Id., ¶32.  In both actions, all defendants were initially dismissed 

on the grounds of sovereign immunity, with Judge Marston and his law clerks being 

dismissed from both actions on the alternative ground of judicial immunity.   

Both the Ninth Circuit and the California Court of Appeal reversed as to sovereign 

immunity, and affirmed as to judicial immunity. Acres Bonusing v. Marston, 17 F.4th 901 

(9th Cir. 2021)[petition for cert. pending, No. 21-1255 (filed March 16, 2022)]; Acres v. 

Marston, 72 Cal.App.5th 417 (Cal. Ct. App. 2021) [petition for review denied February 

23, 2022].  The California Court of Appeal additionally held prosecutorial immunity 

barred Acres’ action against Rapport & Marston and its attorneys Rapport and DeMarse 

(Id., 445-451).    

This Court now entertains defendants’ remaining threshold challenges on remand. 

D. Defendants raise prosecutorial immunity as 12(b)(6) facial attacks. 

 Boutin Jones and Janssen Malloy assert without argument or authority that their 

prosecutorial immunity defenses raise jurisdictional challenges under Rule 12(b)(1).  Dkt. 

78-1, pp10-14; Dkt 79, pp14-16. [All docket citations in brief are to ECF page numbers.]   

 Claims of official immunity are not jurisdictional challenges.  Instead, the burden 

is on a defendant claiming the immunity to show their entitlement to it. Burns v. Reed, 

500 US 478, 486-487 (1991). Claims of official immunity erect a bar against recovery, 

and literally prevent a plaintiff from “stating a claim upon which relief can be granted.”  

See generally FRCP 12(b)(6).   

 Because defendants bring no declarations, all defendant motions, except Ramsey 

and Frank’s 12(e) attack, should be judged using a 12(b)(6) facial standard.  Under that 

standard, this Court must accept all allegations in the complaint as true and draw all 

reasonable inferences in favor of plaintiffs.  Usher v. City of Los Angeles, 828 F.2d 556, 

561 (9th Cir. 1987).      
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Argument 

I. The verified complaint plausibly alleges RICO. 

Each remaining defendant argues the verified complaint fails to state a RICO cause 

of action.  Dkt. 78-1, pp14-16; Dkt. 79, pp16-20; Dkt. 80-1, pp16-22. The elements of 

RICO are: (i) the conduct of (ii) an enterprise that affects interstate commerce (iii) 

through a pattern (iv) of racketeering activity. 18 USC 1962(c); Eclectic Props. E., LLC 

v. Marcus & Millichap Co., 751 F.3d 990, 997 (9th Cir. 2014). 

The verified complaint satisfies the elements of RICO by alleging defendants: 1) 

operated or managed Blue Lake Tribal Court as a RICO enterprise 2) through a pattern of 

racketeering activity. 

A. Defendants managed or operated the tribal court as a RICO enterprise. 

The verified complaint alleges Blue Lake Tribal Court is an enterprise as defined by 

18 USC 1961(4). Compl., ¶198.  The verified complaint alleges defendants engaged in 

conduct to operate or manage Blue Lake Tribal Court in a scheme to obtain money by 

false pretenses.  Id., ¶199.  Specifically, as to each defendant, the complaint alleges: 

◼ Ramsey, a tribal executive, court executive, and casino executive, supervised the 

operation of the tribal court, employed Judge Marston as her personal attorney, 

and engaged counsel to represent Blue Lake Casino in Blue Lake Casino v. ABI. 

Id., ¶¶13, 63-65, 111. 

◼ Frank, a tribal executive, was involved in the decision to bring and maintain Blue 

Lake Casino v. ABI.1 Id., ¶¶14, 48, 122.   

 

1 Frank may argue on reply his conduct in verifying discovery responses is protected by testimonial 

immunity.  This would be a red-herring. Plaintiffs cite Frank’s verifications as evidence supporting their 

allegations Frank was an executive responsible for bringing or maintaining Blue Lake Casino v. ABI, not 

to attack the contents of the testimony itself.     
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◼ Rapport & Marston, an association of attorneys, was the organizational nexus for 

suborning Blue Lake Tribal Court. Id., ¶¶17, 33, 124-128. 

◼ Rapport, Blue Lake’s tribal attorney and a partner at Rapport & Marston, 

suborned the tribal court, and worked to conceal that subornation. Id.,¶¶18, 68-

75, 107.  

◼ Boutin Jones and its attorneys Chase, Stouder, and O’Neil were attorneys for 

Blue Lake Casino who brought and maintained Blue Lake Casino v. ABI, 

suborned the tribal court, and worked to conceal that subornation.  Id., ¶¶23-26, 

34, 41, 72, 74-76, 81, 90-92, 98, 110. 

◼ Janssen Malloy and its attorneys Burroughs and Yarnall were attorneys for Blue 

Lake Casino who maintained Blue Lake Casino v. ABI.  Id., ¶¶27-29, 111-114, 

117-118. 

Thus, the complaint alleges each defendant was a skilled professional who used their 

position to operate or manage Blue Lake Tribal Court as part of a scheme to obtain 

money by false pretenses. 

B. Defendants engaged in a pattern of racketeering activity. 

i. Mail and wire fraud predicates. 

Mail and wire fraud includes “any scheme to deprive another of money or property 

by means of false or fraudulent pretenses, representations, or promises.” Carpenter v. 

United States, 484 U.S. 19, 27 (1987).  There are three elements to proving mail or wire 

fraud: (i) the formation of a scheme to defraud; (ii) the use of mail or wires in furtherance 

of that scheme; and (iii) the specific intent to defraud. Eclectic, 997.  It is not necessary 

for a plaintiff to allege each defendant personally used mail or wires – a plaintiff satisfies 

the use of mail or wires element if it is reasonably foreseeable the scheme to defraud 

would lead to the use of mail or wires by anyone. Pereira v. United States, 347 US 1, 8 

(1954). A plaintiff satisfies the specific intent requirement by pleading the alleged 
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scheme in detail.  JW Gaming v. James, No. 3:18-cv-02669-WHO at * 10 (N.D. Cal. Oct. 

5, 2018).  

The verified complaint alleges in great detail that Blue Lake Casino v. ABI was a 

scheme to defraud.  Compl., passim.  The scheme necessitated the use of mail and wires 

on dozens of occasions. Id., ¶¶202-207.  Plaintiffs have pled mail and wire fraud. 

Defendants rely upon several out of circuit cases holding everyday litigation conduct 

“without more” cannot provide RICO predicates.  Dkt. 78-1, pp14-16; Dkt. 79, pp16-20; 

Dkt. 80-1, p20.  Broadly, the argument fails because plaintiffs allege defendants’ conduct 

amounted to “more” than everyday litigation conduct.  Compl., passim.       

Specifically, the Ninth Circuit has squarely held conducting the affairs of a court 

system through a pattern racketeering activity for the purposes of obtaining an “unfair 

advantage” in litigation can sustain a RICO conviction.  United States v. Frega,179 F.3d 

793, 797-798 (9th Cir. 1999).  Plaintiffs allege defendants operated Blue Lake Tribal 

Court as a RICO enterprise for the purposes of obtaining an unfair advantage in various 

cases in which they were involved.  Compl., ¶¶69c, 69e, 129-132.  

Corrupt litigation practices can also give rise to civil RICO.  Chevron v. Donziger, 

833 F.3d 74 (2nd Cir. 2016).  Donziger was an American attorney who used corrupt 

litigation tactics to fabricate judgment against Chevron in a foreign court, then sought to 

enforce that judgment against Chevron in American courts.  Id., 82-85.  Conduct in 

furtherance of this scheme included 1) suborning a judge and 2) filing a false declaration 

to conceal the scheme from a district court of the United States.  This conduct provided 

wire-fraud predicates.  Id., 131-135.  Plaintiffs allege defendants 1) suborned a judge 

(Compl., passim) and 2) filed a false declaration to conceal their scheme from this Court 

(Id., ¶¶99-101). 

Argument Ninth Circuit precedent bars the RICO cause of action is without merit 

because the Ninth Circuit has never held litigation activity cannot supply RICO 
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predicates.2  Instead, in Frega, the Ninth Circuit held operating a court system as a RICO 

enterprise can sustain a criminal conviction.  And, in Donziger, the Second Circuit held 

conduct identical to the corrupt litigation conduct plaintiffs allege supports civil RICO. 

Finally, insofar as the Ninth Circuit has never expressly considered the extent to 

which corrupt litigation conduct can support civil RICO, dismissal at this stage would be 

“especially disfavored” because the complaint presents a novel legal theory.  McGary v. 

City of Portland, 386 F.3d 1259, 1270 (9th Cir. 2004).   

ii. Obstruction of justice predicates. 

Obstruction of justice is a RICO predicate where a defendant’s conduct is designed 

to prevent detection of illegal activities which are likely to continue absent outside 

intervention.  The elements of obstruction of justice are: (i) a pending judicial proceeding 

constituting the administration of justice; (ii) knowledge of the proceeding; and (iii) an 

attempt to influence the proceeding with wrongful intent for an improper purpose.  For 

example, it was obstruction of justice when an attorney attempted to conceal his 

corruption of an Ecuadoran court by causing a deliberately misleading declaration to be 

filed in a United States District Court.  Chevron Corp. v. Donziger, 974 F.Supp. 2d 363, 

593-594 (SDNY 2014), affirmed at 833 F.3d 71, 131-136. 

Plaintiffs allege several defendants obstructed justice when they attempted to 

conceal their corruption of Blue Lake Tribal Court by filing Judge Marston’s deliberately 

misleading declaration in this Court. Compl., ¶¶99-101.  Plaintiffs allege this declaration 

was one of many filings made by defendants in order to deliberately conceal their 

subornation of Blue Lake Tribal Court from this Court.  Id., ¶¶70-73, 75-76, 208; see also 

Dkt. 32-6 ¶¶6-10 [Rapport Decl.].  

 

2 Janssen Malloy (at Dkt. 79 pp18-20) argues United States v. Koziol, 993 F.3d 1160, 1174 (9th Cir. 

2021) held litigation conduct cannot supply RICO predicates.  But the passage Janssen Malloy cites does 

not adopt holdings from other circuits.  The passage summarizes the holdings and rejects them as 

irrelevant to Koziol’s defense.       
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The only challenge to the obstruction of justice predicates is made by Rapport and 

Rapport & Marston who argue plaintiffs have failed to allege that 1) the tribal court is a 

court of the United States or 2) defendants obstructed justice before this Court in Acres v. 

Blue Lake I or II.  Dkt. 80-1, pp20-21.  But, as shown above, the complaint clearly 

alleges defendants – including Rapport, Rapport & Marston, and all the Boutin Jones 

defendants –  obstructed justice in this Court, which is a court of the United States.  

iii. Pattern of racketeering activity. 

A pattern is more than “two isolated acts of racketeering activity.” Instead, the acts 

must have overlapping goals, outcomes, people or methods, and show a “threat of 

continuing activity.” Sedima v. Imrex, 473 US 479, 496 fn. 14 (1985).   

The verified complaint alleges facts that show a pattern.  It alleges dozens of 

predicate acts as detailed above.  The events are not isolated but share common actors 

(the defendants) and a common purpose (to obtain an unfair litigation advantage over 

their opponents by corrupting the tribal court and concealing that corruption).  The events 

are separate in time, occurring between 2009 (Compl., ¶69c) and 2016 (Id., ¶99). 

C. Defendants racketeering violation proximately harmed plaintiffs.  

In order to show harm from a RICO violation, a plaintiff must show “the alleged 

violation led directly to the plaintiff’s injuries.”  Anza v. Ideal Steel Supply Corp., 547 US 

451, 460 (2006).  Several defendants assert plaintiffs fail to establish the RICO violation 

alleged in the complaint led directly to the injuries alleged by the complaint.  Dkt. 80-1, 

p21. 

The RICO violation plaintiffs allege is that defendants operated or managed the 

tribal court in a scheme to obtain money by means of false pretenses.  Compl., ¶199.  

This directly caused financial harm to plaintiffs because, among other reasons, plaintiffs 

were compelled to spend money defending themselves in tribal court.  Id., ¶¶209-210. 

 Plaintiffs have plausibly pled all the elements of RICO.  
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II. Federal prosecutorial immunity does not protect defendants’ conduct, and 

defendants cannot avail themselves of California’s prosecutorial immunity. 

Each of the remaining attorney-defendants asserts prosecutorial immunity bars any 

relief being granted against them.  Dkt. 78-1, pp 10-14; Dkt. 79, pp14-16; Dkt. 80-1, 

pp11-14.  Defendants rely mainly on the court of appeal opinion in Acres’ state court 

case in bringing the defense.  But federal prosecutorial immunity is distinct from state 

prosecutorial immunity, and because federal law controls the exercise of tribal power 

over non-Indians, defendants can only avail themselves of the federal prosecutorial 

immunity.  Because the federal prosecutorial immunity is focused on protecting “the 

judicial phase of the criminal process” it cannot be stretched to protect the conduct of the 

attorney-defendants in representing a for-profit commercial enterprise in civil litigation.     

A. Federal prosecutorial immunity versus California prosecutorial immunity. 

The Supreme Court first articulated modern federal prosecutorial immunity in 

Imbler v. Pachtman, 424 US 409 (1976).   As a prosecutor, Pachtman obtained a 

conviction for murder against Imbler.  After Imbler’s sentence of death was affirmed, 

Pachtman discovered evidence which corroborated the testimony of Imbler’s alibi and 

impeached the credibility of Pachtman’s prime witness.  Believing that “a prosecuting 

attorney has a duty to be fair and see that all true facts, whether helpful to his case or not, 

should be presented,” Pachtman summarized the exculpatory evidence in a letter to the 

Governor of California, starting a process which led to Imbler’s freedom, and then to 

Imbler’s federal civil rights action against Pachtman for Pachtman’s wrongful or 

negligent conduct in securing Imbler’s conviction.  Id., 412-417.    

The Supreme Court held absolute prosecutorial immunity barred Imbler’s suit 

because absolute immunity was needed to allow “the vigorous and fearless performance 

of the prosecutor’s duty that is essential to the proper functioning of the criminal justice 

system.”  Moreover, withholding absolute immunity “would prejudice defendants in 

criminal cases by skewing post-conviction judicial decisions that should be made with the 
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sole purpose of insuring justice.”  Id., 427-428.  The extension of absolute immunity, 

however, was strictly limited to the activities of a prosecutor “intimately associated with 

the judicial phase of the criminal process.” Id., 430.   

Later Supreme Court cases underscore federal prosecutorial immunity’s focus on 

“the judicial phase of the criminal process” by denying absolute immunity to prosecutors 

performing various other duties. Burns, 492-496 (1991) [prosecutor giving legal advice to 

police unprotected]; Buckley v. Fitzsimmons, 509 US 259 (1993) [prosecutor’s 

investigatory conduct unprotected]; Kalina v. Fletcher, 522 US 118 (1997) [prosecutor 

making false statements of fact in affidavit unprotected]; Mitchell v. Forsyth, 472 US 511 

(1985) [Attorney General’s national-security conduct unprotected].   

The only post-Imbler case in which the Supreme Court extended absolute 

prosecutorial immunity beyond “the judicial phase of the criminal process” is Butz v. 

Economou 438 US 478 (1978), extending the absolute immunity to officials responsible 

for bringing and prosecuting agency enforcement actions.  In Butz, the specific agency 

was the Department of Agriculture, and the action was one to revoke a registration as a 

commodities merchant. Id., 480-481.  Such agency actions are, like criminal proceedings, 

aimed at the impartial preservation of public order.  Butz’s extension of absolute 

immunity to administrative contexts is limited in scope. For example, absolute immunity 

does not extend to prison officials pursuing disciplinary actions.  Cleavinger v Saxner, 

474 US 193 (1985).  This is consistent with the Supreme Court’s limit of absolute 

immunity “to those exceptional situations where it is demonstrated that absolute 

immunity is essential for the conduct of the public business.” Butz, 507.  

California’s analogous immunity law differs from federal law.  It is governed by 

statute, and focuses on the nature of the tort alleged by the plaintiff, rather than the duties 

performed by the defendant. Asgari v. City of Los Angeles, 15 Cal.4th 744, 756 (Cal. 

1997).  Specifically, California law immunizes any “public employee” from all liability 

for “instituting or prosecuting any judicial or administrative proceeding.”  Cal. Gov. 

Code §821.6; see also Asgari, 756-757.  This statutory immunity is the codification of 
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California’s pre-existing common-law immunity.  Id., 763-764 [Asgari’s dissent, 

discussing common-law and statutory history].  

From this discussion it is clear determining whether the attorney-defendants are 

protected by absolute immunity requires first determining whether the immunities 

available to them arise under California or federal law.   

B. The state court erred by applying California prosecutorial immunity. 

i. Tribal official immunities are defined by federal law. 

The Supreme Court has held tribal governmental officials may be protected by 

personal immunities.  Lewis v. Clarke 137 S.Ct. 1285, 1291 (2017).  But plaintiffs can 

find no authority squarely addressing whether the nature of the immunities should be 

determined under state or federal law.  It is clear, however, from the general tenor of 

federal Indian law, that the personal immunities available to tribal officials are 

determined by federal law, and not state law.  

Congress has plenary authority over tribal governments. Santa Clara Pueblo v. 

Martinez, 436 US 49, 56 (1978).  Furthermore, all aspects of tribal sovereignty are both 

“subject to plenary federal control and definition” and “privileged from diminution by the 

States.” Three Affiliated Tribes v. Wold Engineering, 476 US 877, 891 (1986).  The 

ability to imbue tribal employees with immunity is an aspect of tribal sovereignty.  The 

immunities available to tribal officials must therefore, like all aspects of tribal 

sovereignty, be defined by federal law.3 

ii. The state court of appeal applied California immunity law. 

In arguing their conduct was protected by prosecutorial immunity, defendants rely 

primarily, if not entirely, on the state court of appeal opinion in Acres v. Marston.  While 

 

3 California’s supreme court also recognizes that “states lack jurisdiction in Indian country” and that 

“Indian affairs are the exclusive province of the federal government.”  People ex rel. Owen v. Miami 

Nation Enterprises, 2 Cal.5th 222, 233 (Cal. 2016).  
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the opinion does not explicitly discuss whether it applied federal law or state law, it is 

clear from the text that the opinion was an application of California’s common-law. 

For instance, while the opinion agreed with Acres that defendants could not seek 

immunity under California’s immunity statute, it also explained defendants could seek 

“support in the principles underlying the statute,” which were established in California 

cases and “extend … to tribal employees.”  Acres v. Marston, 448-449.  One of the cases 

the court of appeal cited as establishing the principles of California’s prosecutorial 

immunity was Hardy v. Vial, 48 Cal.2d (Cal.1957) . The immunity California’s Supreme 

Court described in Hardy is much broader than the immunity available under federal law. 

A discussion of the details in Hardy is instructive.   

Hardy was a professor at Long Beach State College.  Vial, along with various 

individuals employed by the college or the Department of Education, filed false affidavits 

with the college as part of a conspiracy which caused the college to fire Hardy.  The State 

Personnel Board ultimately found the charges against Hardy were untrue and ordered his 

employment be reinstated. Hardy, 580.  Hardy could not sue the state employees for 

“making and filing affidavits containing false charges” because they “occupied positions 

which would ordinarily embrace duties relating to the investigation of charges.” Id., 583.    

The conduct of the state employees would not be protected by absolute immunity 

under federal law.  The Supreme Court has specifically held absolute immunity does not 

protect prosecutors swearing affidavits (Kalina, 129-131) or engaging in investigatory 

conduct (Buckley, 273-276). Thus, the state-law immunity described in Hardy, and thus 

relied upon by defendants, is far broader than the analogous federal immunity.   

The court of appeal extended California’s prosecutorial immunity beyond Hardy 

by holding government attorneys litigating on behalf of a for-profit enterprise are entitled 

to prosecutorial immunity.  Acres v. Marston, 449-450.  Under federal law, such an 

extension of absolute immunity would require demonstrating “that absolute immunity is 

essential for the conduct of the public business.” Butz, 507.  Rather than demonstrating it 

was essential to protect commercial litigators with absolute immunity, the California 
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court of appeal simply stated it saw no reason “to treat a government attorney who files 

suit to enforce a traditional governmental contract different from a government attorney 

who files suit to enforce a commercial contract.”  Acres v. Marston, 449-450.  The court 

of appeal’s reasoning flows naturally from the plain language of California’s immunity 

statute which absolves any public employee from all liability for instituting or 

prosecuting any judicial or administrative proceeding. But the reasoning is not 

compatible with federal absolute immunity doctrine.4    

Because the state court of appeal erred by applying California’s immunity law 

instead of federal immunity law, its opinion cannot support defendants’ arguments their 

conduct is protected by absolute immunity.   

C. Federal prosecutorial immunity does not protect defendants’ conduct. 

An “official seeking absolute immunity bears the burden of showing that such 

immunity is justified for the function in question.”  The Supreme Court has been “quite 

sparing” in recognizing absolute immunity, and has “refused to extend it any further than 

its justification would warrant.”  Burns, 486-487[internal quotation omitted].  

No defendant brings argument or authority showing absolute prosecutorial 

immunity protects civil litigation or attorneys litigating commercial disputes, or that an 

extension of absolute immunity is necessary to safeguard civil or commercial affairs.  

The task would be impossible since both commercial and civil litigators lack absolute 

immunity, yet commerce and civil life continue to thrive.  

Defendants’ motions for absolute immunity must be denied. 

III. Issue preclusion does not bar any cause of action against any defendant. 

Rapport and Rapport & Marston argue issue preclusion bars plaintiffs’ suit in this 

Court because a final judgment in state court establishes they are protected by absolute 

 

4 For instance, the Supreme Court would never hold conduct “enforcing a contract” of any kind would 

be protected by absolute immunity. 
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prosecutorial immunity. Dkt. 80-1, pp11-14.  Plaintiffs concede “federal courts must give 

the same preclusive effect to state court judgments as would be afforded those judgments 

by courts of that state.”  Id., p12.  So the question becomes one of California law. 

Issue preclusion in California is a discretionary doctrine which can bar re-litigation 

of issues argued and decided in prior proceedings. Several threshold requirements must 

be met before invoking the doctrine: (i) the issue to be precluded must be identical to the 

issue decided in the prior proceeding; (ii) the issue must have been actually litigated; (iii) 

the issue must have been necessarily decided; (iv) the decision must be final and on the 

merits, and; (v) the party to be precluded must be the party from the prior proceeding, or 

in privity with that party. The party asserting the doctrine bears the burden of establishing 

these requirements.  Lucido v. Superior Court, 51 Cal.3d 335, 341 (Cal. 1990). 

Even if the threshold requirements are met the doctrine is not applied reflexively.  

Instead, courts consider the public policies the doctrine serves before determining 

whether its application is appropriate.  The public policies issue preclusion serves are: (i) 

preserving the integrity of the judicial system; (ii) promoting judicial economy, and; (iii) 

protecting litigants from harassment by vexatious litigation.  Id., 342-343. 

Here, because defendants have not carried their burden to establish the threshold 

elements unlocking issue preclusion, the doctrine cannot be applied.  And even if 

defendants had met their threshold burden, the doctrine should still not be applied 

because the public policy goals issue preclusion serves are not implicated. 

A. The state court did not decide the issue of federal prosecutorial immunity. 

The state court of appeal did not address which absolute immunity law to apply 

and, as a consequence, it did not decide whether federal absolute immunity law protected 

defendants’ conduct.  This Court must decide a different issue than the California court 

decided.  Defendants cannot meet their burden on the first threshold element. 
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B. Prosecutorial immunity was not “actually litigated” for the purposes of 

issue preclusion because it was not addressed by the trial court. 

Rapport & Marston and Rapport argue, without citation, that “[t]he Superior 

Court’s decision that [Rapport & Marston and Rapport] possessed prosecutorial 

immunity rested on a comprehensive analysis of the principles underlying the doctrine, 

and was the alternative basis for its ruling.”  Dkt. 80-1, p13.  Defendants make no citation 

because the trial court did not address prosecutorial immunity with respect to Rapport or 

his firm.  Indeed, the court of appeal opinion recognizes “the trial court never reached 

that issue.” Acres v. Marston, 450.   

 The “actually litigated” element of issue preclusion includes the ability to “present 

full cases.” Lucido, 341-342.  The presentation of a full case includes the right to seek 

judicial review of adverse rulings.  The California Supreme Court has found issue 

preclusion should not apply across a variety of situations where judicial review was 

unavailable.  Samara v. Matar, 5 Cal.5th 322, 333-334 (Cal. 2018) [collecting examples].     

Rather than marshalling authority to support an argument that an appellate court 

granting an absolute immunity in the first instance satisfies the “actually litigated” 

element of issue preclusion, defendants chose to mislead this Court about the California 

record.  This, alone, is reason enough for this Court to decline to use its discretion to find 

issue preclusion bars suit against Rapport and his firm.  

In any event, defendants have not met their burden to establish the issue of 

prosecutorial immunity was actually litigated in state court.   

C. ABI is not in privity with Acres and cannot have been adequately 

represented by non-attorney Acres. 

 Defendants do not support their assertion that ABI is in privity with Acres with 

authority explaining how privity is established under California law for the purposes of 

issue preclusion.  This alone means defendants have not met their burden. 

 Furthermore, showing privity for the purposes of issue preclusion requires that the 

party in the prior proceeding “acted as the nonparty’s virtual representative” with 
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“adequate representation” such that the “nonparty should reasonably have expected to be 

bound.”  DKN Holdings LLC v. Faerber, 61 Cal.4th 813, 826 (Cal. 2015).   

As shown above, the court of appeal held defendants were entitled to prosecutorial 

immunity in the first instance.  Acres represented himself on appeal in the state court 

action.  Acres v. Marston, 417.  Acres is not an attorney and is precluded by law from 

representing ABI.  Therefore, Acres could neither act as ABI’s virtual representative nor 

could he adequately represent ABI.  As such, no one could reasonably expect ABI to be 

bound by rulings from Acres’ state court action.  

 Defendants have not established ABI and Acres are in privity for the purposes of 

California issue preclusion. 

D. Issue preclusion would not serve the public policies the doctrine protects. 

Issue preclusion exists to serve three public policies: (i) preserving the integrity of 

the judicial system; (ii) promoting judicial economy, and; (iii) protecting litigants from 

harassment by vexatious litigation.  Lucido, 342-343.  Defendants make no effort to argue 

preclusion would serve those policies. 

i. Plaintiffs’ suit helps preserve the integrity of the judicial system. 

Rapport & Marston is a law partnership between Rapport and Marston. Marston 

acted as judge in Blue Lake Casino v. Acres Bonusing even though he was Blue Lake’s 

attorney.  Marston employed associates from Rapport & Marston to work as his law 

clerks, even though those associates were also employed as attorneys for Blue Lake and 

its Casino. Rapport aided Marston in concealing these facts from this Court. 

Defendants’ conduct was an attack on the integrity of the judicial system. Allowing 

this case to continue provides a chance to hold defendants accountable for their conduct.  

Because the “threat of liability” can encourage “officials to carry out their duties in a 

lawful and appropriate manner” (Forrester v. White, 484 US 219, 223 (1988)), allowing 

this case to proceed would help preserve the integrity of the judicial system. 
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ii. Applying issue preclusion would not promote judicial economy. 

This dispute has been before this Court for many years.  This Court is familiar with 

the facts, the parties, and the issues in dispute.  Applying issue preclusion will not remove 

any issues from this Court’s consideration, as most remaining attorney-defendants cannot 

avail themselves of the doctrine.   Instead, the very issue of whether issue preclusion is 

appropriate in this instance is unclear, and applying it may lead to further judicial 

resources being expended on appeal.   

Judicial economy will be best served by moving expeditiously past all threshold 

challenges and onto resolving this dispute on its merits. 

iii. Plaintiffs are not vexatious litigants. 

Plaintiffs concede it is odd there are concurrent litigations.  But this is a result of 

choices made by defendants.  Defendants chose to sue Acres and ABI separately in tribal 

court. Compl., ¶1.  And defendants chose to bring anti-SLAPP motions in state court, 

which precluded Acres from amending his state court complaint, or ABI from joining it.  

Id., ¶32. 

Plaintiffs’ concurrent litigations have resulted in two published opinions, both 

clarifying important points of sovereign immunity law for state and federal courts.  Both 

opinions acknowledged the concurrent litigation, yet neither suggested plaintiffs behavior 

is vexatious.  Acres Bonusing v. Marston, 907 fn. 1; Acres v Marston, 429. 

Plaintiffs are determined and have legitimate grievances.  They are not vexatious. 

IV. California’s litigation privilege cannot bar any cause of action. 

Several defendants argue California’s litigation privilege bars plaintiffs’ claims 

against them. Dkt. 79-1, p19 fn.1; Dkt. 80-1, pp15-16.  

California’s litigation privilege bars causes of action for “all torts except malicious 

prosecution.”  Silberg v. Anderson, 50 Cal.3d 205, 212 (Cal. 1990).  The litigation 
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privilege cannot operate to bar the wrongful use causes of action because the causes of 

action are a species of malicious prosecution.5   

The remaining causes of action all address conduct related to the subornation of 

Judge Marston or Blue Lake Tribal Court.  The litigation privilege cannot protect this 

conduct because the privilege is limited to protecting communications which have “some 

reasonable relevancy to the subject matter of the action.”  Silberg, 220. The subject 

matter in the underlying civil proceeding was 1) whether ABI met its obligations under 

the iSlot Agreement, and 2) whether ABI or Acres fraudulently induced Blue Lake 

Casino into entering the iSlot Agreement. Dkt. 1-1, pp7-10 [tribal court causes of action].   

None of defendants’ alleged conduct in suborning Judge Marston or Blue Lake 

Tribal Court has any “reasonable relevancy” to the subject matter of the tribal court 

action, and thus cannot be protected by California’s litigation privilege.    

V. California Code of Civil Procedure §340.6(a)’s special one-year statute of 

limitations cannot bar any cause of action at this phase. 

California Code of Civil Procedure §340.6(a) imposes a special one-year statute of 

limitations on those who would sue an attorney for failing in a professional obligation.  

Lee v. Hanley, 61 Cal.4th 1225, 1229 (Cal. 2015).  The attorney-defendants argue 

plaintiffs’ causes of action all arise from the provision of professional services which 

occurred more than one-year before the complaint was filed.  Dkt. 78-1, pp16-19; Dkt. 79 

pp20-22; Dkt. 80-1, pp14-15. Defendants’ motion turns on whether the complaint alleges 

defendants as “failing in a professional obligation” under 340.6(a). 

California’s Supreme Court has held 340.6(a) only applies “when the merits of the 

claim will necessarily depend on proof that an attorney has violated a professional 

 

5 In a contemporary civil context, the tort of malicious prosecution is more precisely named “wrongful 

use of civil proceedings” to distinguish the tort from the wrongful use of criminal or administrative 

proceedings.  See generally Judicial Council of California Civil Jury Instructions (as approved 

November 2021), pp917-931. 
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obligation … in the course of providing professional services.”  Lee, 1229.  Furthermore, 

340.6(a) does not apply where an attorney simultaneously violates a professional 

obligation along with “some generally applicable nonprofessional obligation.” Id., 1238.  

The Ninth Circuit has identified Lee as the leading case in applying 340.6(a).  ESG 

Capital Partners, LP, v Stratos, 828 F.3d 1023, 1036 (9th. Cir. 2016).   

Under the standard articulated in Lee, the complaints’ fourth through eighth causes 

of action cannot trigger 340.6(a)’s special one-year statute of limitations because all of 

these causes of action allege the subornation of Judge Marston or the Blue Lake Tribal 

Court.  Compl., ¶¶161-211. No one can argue suborning a court or a judge is a 

“professional service.”  And all Californians share a generally applicable non-

professional obligation to avoid corrupting courts and judges. Cf. ESG Capital Partners, 

1036 [“attorneys often have the same obligations as nonattorneys”].  

The first through third causes of action, for wrongful use of civil proceedings, 

present a more difficult question.6  While it is true all Californians have a non-

professional obligation to avoid the wrongful use of civil proceedings, it is also true only 

attorneys can represent others in court, and this representation imposes certain 

professional obligations on attorneys.  Whether 340.6(a) bars ABI’s wrongful use causes 

of action therefore turns on whether the attorney-defendants only violated a professional 

obligation without simultaneously violating some generally applicable non-professional 

obligation.   

Lee is instructive in resolving this question.  Lee retained Hanley to represent her as 

her attorney and advanced a retainer of $120,000.00.  When the matter settled Hanley 

provided Lee an invoice showing a $45,000.00 credit remained.  When Lee asked for her 

money back, Hanley refused to return it.  More than a year later, Lee sued.  Id., 1230.   

 

6 Several defendants note Lee “disapproved” of the California court of appeal opinion in Roger 

Cleveland v. Krane, 225 Cal.App.4th 660 (Cal. 2014) which held 340.6(a) did not apply to wrongful use 

of civil proceedings.  Dkt. 79, p21-22.  But Lee disapproved of Roger Cleveland only to the extent 

Roger Cleveland interpreted 340.6(a) “as a professional negligence statute.”  Lee, 1239. 

Case 3:19-cv-05418-WHO   Document 82   Filed 04/25/22   Page 23 of 25

https://casetext.com/case/lee-v-hanley-5#p1229
https://casetext.com/case/lee-v-hanley-5#p1238
https://casetext.com/case/esg-capital-partners-lp-v-stratos-5#p1036
https://casetext.com/case/esg-capital-partners-lp-v-stratos-5#p1036
https://casetext.com/case/esg-capital-partners-lp-v-stratos-5#p1036
https://casetext.com/case/esg-capital-partners-lp-v-stratos-5#p1036
https://casetext.com/case/lee-v-hanley-5#p1230
https://casetext.com/case/roger-cleveland-golf-co-v-krane-smith
https://casetext.com/case/roger-cleveland-golf-co-v-krane-smith
https://casetext.com/case/lee-v-hanley-5#p1239


 

Opposition to all motions to dismiss  24 

3:19-cv-05418-WHO                  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The California Supreme Court held determining whether 340.6(a) barred Lee’s 

action turned on exactly why Hanley had withheld Lee’s money.  For instance, if Hanley 

failed to understand he owed Lee $45,000.00 because he was bad at bookkeeping, this 

might be a failure in a professional duty, and 340.6(a) could bar the action.  If, on the 

other hand, Hanley had simply “decided to keep [Lee’s money] for no good reason” then 

this would be a violation of our shared non-professional obligation to refrain from the 

“wrongful exercise of dominion over the property of another,” and 340.6(a) would not be 

implicated. Id., 1240. 

Lee’s reasoning maps directly to ABI’s wrongful use causes of action.  If the 

attorney-defendants pursued the tribal court action because they failed in their 

professional obligation to understand the tribal court action was legally meritless, then 

340.6(a) might operate to bar the causes of action.  If, on the other hand, the attorney-

defendants pursued the tribal court action because they believed their subornation of the 

tribal court guaranteed success, then they are no different than Ramsey and Frank, have 

violated a general non-professional obligation to refrain from wrongfully using civil 

proceedings, and 340.6(a) is not implicated.  This presents a question of fact which, at 

this phase, must be decided in ABI’s favor.   

VI. The Rule 12(e) motion must be denied because Ramsey and Frank have 

shown they understand the nature of the claims being asserted.   

Ramsey and Frank move under Rule 12(e) for a more definite statement.  Dkt. 80, 

pp24-25. A Rule 12(e) motion “is proper only if the complaint is so indefinite that the 

defendant cannot ascertain the nature of the claim being asserted.”  Furthermore, a Rule 

12(e) motion may be denied if the detail sought by the motion “is obtainable through the 

discovery process.” Medrano v. Kern County Sheriff’s Officer, 921 F.Supp 2d 1009, 1018 

(E.D. Cal. 2013). 

Ramsey and Frank summarize the verified complaint as alleging they “wrongfully 

brought or maintained a lawsuit against ABI,” that they “aided and abetted [former] 
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Defendant Judge Marston,” and that they “operated or managed the Tribal Court as a 

racketeering enterprise.”  Dkt. 80-1, p9.   

Ramsey and Frank have “ascertain[ed] the nature of the claim[s] being asserted.”  As 

this case proceeds, should Ramsey or Frank require more detail to perfect their defenses 

such detail will be “obtainable through the discovery process.”   

The Rule 12(e) motion should be denied because there is no reason to grant it. 

Conclusion – This Court should order defendants to answer the complaint. 

Defendants stipulated that, at this Court’s direction, they were bringing all 

remaining pre-answer challenges to the complaint as part of these motions to dismiss, 

except for any anti-SLAPP challenges.  Dkt. 77, p2.     

Because defendants have brought all remaining substantive pre-answer challenges, 

a second-round of anti-SLAPP motions can accomplish nothing.  Any causes of action 

which survive these motions to dismiss cannot be defeated pre-answer and are thus not 

the proper subject of an anti-SLAPP motion.  

This Court should deny the motions to dismiss and, in accordance with Rule 

12(a)(4)(A), order defendants to provide verified answers to the verified complaint within 

fourteen days, or some other period of time the Court deems proper. 

Respectfully submitted, April 25, 2022. 

Blumberg Law Group, LLP 

_____________________________ 

Ronald H. Blumberg, attorneys for 

Acres Bonusing, Inc. 

_____________________________ 

James Acres, In pro per 

/s/

/s/
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