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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF NEW MEXICO 

 
 
Navajo Agricultural Products Industry, 
 

Plaintiff, 
vs. 

 
The United States of America, 
 

Defendants. 
 

 
Case No. 1:20-cv-01183-MV-JFR 
 
 
 

RESPONSE IN OPPOSITION TO  
UNITED STATES’  

MOTION TO DISMISS 
 

 
Plaintiff Navajo Agricultural Products Industry, by and through its attorneys of record, 

Mason & Isaacson, P.A. (Patrick T. Mason), submit the following Response in Opposition to 

United States’ Motion to Dismiss. 

I.  INTRODUCTION 

The United States has moved to dismiss the Complaint of Plaintiff Navajo Agricultural 

Products Industry (NAPI) for lack of jurisdiction and failure to state a claim. The primary 

argument for the United States is that NAPI’s Complaint is barred by the applicable statute of 

limitations and should be dismissed. As is more fully explained below, the United States’ 

Motion to Dismiss should be denied as regards the statute of limitations because Plaintiff’s 
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claims did not accrue until the issuance of the USBR’s August, 2017 report. Defendant’s 

Motion to Dismiss should also be denied for all the reasons stated below. 

II. ARGUMENT 

 
A. NAPI’S CLAIMS ACCRUED AT LEAST IN AUGUST, 2017, AND ARE NOT 

BARRED BY THE STATUTE OF LIMITATIONS. FURTHER, DEFENDANT 
HAS NOT MET ITS BURDEN TO SHOW HOW NAPI WAS AWARE THAT ITS 
INJURIES WERE CAUSED BY DEFENDANT’S ACTIONS OR OMISSIONS 
PRIOR TO THE USBR RELEASING THE AUGUST, 2017 REPORT.  
 
The United States’ first argument is that the FTCA statute of limitations bars NAPI’s 

Complaint.  Specifically, Defendant argues that the NAPI submitted its administrative claim 

after the 2-year limitations (28 U.S.C. § 2401(b)) had run. Defendant argues that the 2-year 

limitations began to run either on the day of the Kutz Siphon failed, or on the day that the 

Kutz Siphon was put back into service. Defendant acknowledges that the 10th Circuit will 

apply a different rule, the “discovery rule: in “exceptional” cases “where a reasonably diligent 

plaintiff could not immediately know of the injury and its cause.” Cannon v. United States, 338 

F.3d 1183, 1190 (10th Cir. 2003) (citation omitted) (emphasis added). NAPI was aware of the 

injury at the time that the failure occurred, but it was not aware of the cause of the failure, i.e., 

Defendant’s specific negligence as revealed by the August 2017 report which was issued by an 

engineer with the United States Bureau of Reclamation Technical Service Center. Plaintiff’s 

Complaint at ¶ 30.  

As cited by Defendant, under the discovery rule, “a claim does not begin to run until 

the injured party knows of both the existence and cause of the injury.” Plaza Speedway v. United 

States, 311 F.3d 1262, 1267 (10th Cir. 2002) (emphasis added). The discovery rule, for instance, 

is applied in medical malpractice cases where plaintiffs “are blamelessly unaware of their claim 
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because the injury has not yet manifested itself or because the facts establishing a causal link 

between the injury and the medical malpractice are in the control of the tortfeasor or otherwise 

not evident.” Id., 311 F.3d at 1267. This law fits the present situation precisely. The facts 

establishing the causal link between the injury suffered by NAPI and the Defendant’s negligent 

acts or omissions were in the control of the Defendant, and did not become evident to NAPI 

until the issuance of the August 2017 report. Hence, Plaintiff’s claims did not accrue until at 

least August 2017.  Due diligence, as argued by Plaintiff, is not an issue in this regard, because 

the causal connection between the Defendant’s negligence and the known injury suffered by 

Plaintiff was not known by Plaintiff until at least August 2017, when the report was actually 

issued by the USBR. Hence, Plaintiff’s claims did not accrue in this matter until at least August 

2017, at which time the statute of limitations began to run.  NAPI’s administrative claim was 

therefore timely submitted in March 2019, within the 2-year statute of limitations. 

Defendant argues that “[l]ack of knowledge of the injury’s permanence, extent, and 

ramifications does not toll the statute.” Gustavson v. United States, 655 F.2d 1034, 1036 (10th 

Cir. 1981) (citation omitted). But NAPI is not arguing that it was unaware of the injury’s 

permanence, extent, or ramifications which may have been the case in the Gustavson case. 

Instead in this matter, NAPI submits that it was unaware of the cause of the injury until such 

cause was revealed to be the negligent acts of the Defendant by the issuance of the August 

2017 report. This case is the exceptional case where the plaintiff was aware of the injury, but 

not the cause, and the limitations did not accrue until Plaintiff became aware of the cause of 

the injury which was at least August 2017. 
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Furthermore, in United States v. Kwai Fun Wong, 135 S. Ct. 1625, 1629, 191 L. Ed. 2d 

533 (2015), the United States Supreme Court resolved a split among the circuits and held that 

the time limitations contained in 28 U.S.C. § 2401(b) are not jurisdictional. Id. at 1632-33. "The 

time limits in the FTCA are just time limits, nothing more." Id. at 1633. “Taking into account 

Kwai Fun Wong's holding, other district courts have determined that the plaintiff's failure to 

comply with the FTCA's statute of limitations is an affirmative defense, which the defendant 

has the burden of establishing.” Doe A.L. v. United States, No. 16-2627, 2017 U.S. Dist. LEXIS 

62263, at *26 (D. Kan. Apr. 24, 2017), citing, e.g., Saofaigaalii v. United States, No. 14-00455 

SOM/KSC, 2016 U.S. Dist. LEXIS 81771, 2016 WL 3527095, at *6 (D. Haw. June 23, 2016); 

Crowder v. Hansen, No. 15-CV-3216 (MJD/HB), 2016 U.S. Dist. LEXIS 125034, 2016 WL 

4870621, at *7 (D. Minn. July 29, 2016) (emphasis added); Schmidt v. United States, 933 F.2d 

639, 640 (8th Cir. 1991) (“Because the FTCA's statute of limitations is not jurisdictional, failure 

to comply with it is merely an affirmative defense which the defendant has the burden of 

establishing“); Fed. R. Civ. P. 8(c). “Because the issue is being presented on a motion to 

dismiss under Rules 12(b)(1) and (6), the defense must appear on the face of the complaint.” 

Doe A.L. v. United States, supra, at *26-27, citing Richmond, Fredericksburg & Potomac R. Co. v. Forst, 

4 F.3d 244, 250 (4th Cir. 1993) ("A motion under Rule 12(b)(6) is intended to test the legal 

adequacy of the complaint, and not to address the merits of any affirmative defenses”). In the 

present case, therefore, it is not appropriate to address the merits of Defendant’s statute of 

limitations affirmative defense by way of a 12(b)(6) motion to dismiss. 

In considering a similar motion, a federal district court stated:  

Plaintiff claims that he was not aware of his injury until the VA released 
information that Wisner's physical examinations were not purely for medical 
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reasons. According to plaintiff, his emotional injury occurred when he had 
knowledge that Wisner's intent may have been to exploit plaintiff as well as treat 
him. 
 
Doe A.L. v. United States, No. 16-2627, 2017 U.S. Dist. LEXIS 62263, at *27 (D. Kan. 

Apr. 24, 2017). In the present case, the court must accept as true the well-pled allegations of 

the complaint, and view those allegations in the light most favorable to the plaintiff. Smith vs. 

United States, 561 F. 3d 1090, 1098 (10th Cir. 2009) (citation omitted). Hence, it is reasonable 

to infer from the allegations of the Complaint that NAPI was not aware of the cause of its 

injury until at least the issuance of the USBR report, and that at that point NAPI asserts that 

its claim accrued for the purposes of the time limitations contained in 28 U.S.C. § 2401(b). 

Hence this Court should rule as the district court did in Doe A.L.:  

At this stage, the court finds that defendant—as opposed to plaintiff—has not 
met its burden. Defendant fails to show how plaintiff was aware of his 
emotional injury prior to the VA releasing information that indicated that 
Wisner’s physical examinations were improper. The court does not find as a 
matter of law that the discovery rule is inapplicable to save plaintiff’s claims 
from the two-year statute of limitations under § 2401(b). 
 
Doe A.L. v. United States, No. 16-2627, 2017 U.S. Dist. LEXIS 62263, at *27-28 (D. 

Kan. Apr. 24, 2017). Likewise, the Court should find that the Defendant has failed in its 

burden to show how NAPI was aware of the cause of its injuries being the United States’ 

actions and omissions prior to the issuance of the USBR Report. For all these reasons, the 

Court should deny Defendant’s Motion to Dismiss as regards the statute of limitations. 
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B. NAPI STATES A CLAIM UPON WHICH RELIEF CAN BE GRANTED. NAPI’S 
CLAIMS ARE NOT BASED ON THE NIIP ACT, ITS AMENDMENTS, OR 
RELATED WATER AGREEMENTS. NAPI IS NOT ASSERTING A 
VIOLATION OF A DUTY TO PROVIDE WATER, BUT IS INSTEAD 
ASSERTING THAT DEFENDANT VIOLATED ITS DUTIES TO PROPERLY 
MAINTAIN THE KUTZ SIPHON, CLAIMS WHICH ARE CLEARLY 
COGNIZABLE UNDER NEW MEXICO LAW.   
 
The United States next argues that Plaintiff’s Complaint should be dismissed for failure 

to state a claim. Defendant asserts that the essence of the three claims in the Complaint is that 

the “United States had a duty to provide water and because of negligence failed to provide 

that water.” Motion to Dismiss at 11. Defendant argues that the only sources of duty that the 

Defendant could have had deliver water was under the NIIP Act, Pub. L, No. 87-483, 76 Stat 

96, and its amendments, or related water agreements.1 Hence, Defendant asserts that the only 

basis of Defendant’s duty to provide water to NAPI are either statutory or contractual.  

Defendant then argues that the FTCA was not intended to redress breaches of federal 

statutory duties or breach of contract claims.  

To the contrary, if the essence of NAPI’s claims is that United States negligently 

breached its duty to provide water to Navajo Nation, and to its tribal enterprise, NAPI, the 

Navajo Nation’s rights to water pre-existed any statutes or contracts that Defendant seeks to 

base its arguments for dismissal upon. “Water is essential to life on earth, and it is particularly 

essential for healthy human societies.” Nation v. United States DOI, No. 19-17088, 2021 U.S. 

App. LEXIS 12630, at *11 (9th Cir. Apr. 28, 2021), quoting Sandra Alters, Biology: 

Understanding Life 39 (3d ed. 2000). 

 
1 Defendant cites to various contracts in its Motion to Dismiss but failed to attach copies of such 
contracts to its Motion. Motion to Dismiss at pgs. 5-6. 
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 Hunting, fishing and water rights are some of the special rights that Native Americans 

enjoy as a result of the treaties signed between their tribes and the federal government. 

Generally, these rights are based on tribal sovereignty, treaty provisions, and the reserved 

rights doctrine, which holds that Native Americans retain all rights not explicitly abrogated in 

treaties or other legislation. In this vein, the United States Supreme Court has stated: "Native 

American tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, 

or by implication as a necessary result of their dependent status." United States v. Wheeler, 435 

U.S. 313, 323, 98 S. Ct. 1079, 1086, 55 L. Ed. 2d 303 (1978). 

 The reserved rights doctrine holds that any rights that are not specifically addressed in 

a treaty are reserved to the tribe. In other words, treaties outline the specific rights that the 

tribes gave up, not those that they retained. In the seminal case of United States v. Winans, the 

United States Supreme Court explained that a treaty is "not a grant of rights to the Native 

Americans, but a grant of rights from them." United States v. Winans, 198 U.S. 371, 381, 25 S. 

Ct. 662, 664, 49 L. Ed. 1089 (1905). Any right not explicitly extinguished by a treaty or a federal 

statute is considered "reserved" to the tribe. Hence, since the Treaty of 1868 did not take away 

the pre-existing and reserved right of the Navajo Nation to water necessary to accomplish the 

purposes of the reservation.  

  As the 9th Circuit Court of Appeals has recently noted:  

Under the Winters doctrine, "when the Federal Government withdraws its land 
from the public domain" for the purpose of establishing an Indian reservation, 
"the Government, by implication, reserves appurtenant water then 
unappropriated to the extent needed to accomplish the purpose of the 
reservation." 
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Nation v. United States DOI, No. 19-17088, 2021 U.S. App. LEXIS 12630, at *11 (9th Cir. Apr. 

28, 2021), citing Cappaert v. United States, 426 U.S. 128, 138, 96 S. Ct. 2062, 48 L. Ed. 2d 523 

(1976), and Winters v. United States, 207 U.S. 564, 576, 28 S. Ct. 207, 52 L. Ed. 340 (1908). And 

further,  

“We stress that Winters [water] rights are long-established and clearly qualify as 
rights "by implication" under a treaty. Those necessarily implied rights are just 
as important as express ones.” 
 

Nation v. United States DOI, No. 19-17088, 2021 U.S. App. LEXIS 12630, at *33 (9th Cir. Apr. 

28, 2021). 

 The 9th Circuit further held: 

We hold in particular that, under Winters, Federal Appellees have a duty to 
protect the Nation's water supply that arises, in part, from specific provisions 
in the 1868 Treaty that contemplated farming by the members of the 
Reservation. The Treaty provides that individual members of the Nation may 
select plots of land if they "desire to commence farming." 1868 Treaty, art. V. 
Tribal members who took up farming would be entitled to "seeds and 
agricultural implements" to help make this transition. Id. art. VII. The Treaty's 
farming-related provisions, which sought to encourage the Nation's transition 
to an agrarian lifestyle, would have been meaningless unless the Nation had 
sufficient access to water. 
 

Nation v. United States DOI, No. 19-17088, 2021 U.S. App. LEXIS 12630, at *34 (9th Cir. Apr. 

28, 2021). Hence, it is clear that the Navajo Nation’s and its enterprise, NAPI’s, rights to water 

preexisted the Treaty of 1868, and were implied and reserved to the Navajo Nation when the 

United States entered into the Treaty of 1868 with the Navajo Nation. Hence, Defendant’s 

argument that the United States’ duty to provide water to NAPI are based either on the NIIP 

Act, Pub. L, No. 87-483, 76 Stat 96, and its amendments, or related water agreements, and 

that there is therefore no waiver of sovereign immunity for such claims clearly fails. The Court 

should deny Defendant’s Motion to Dismiss in this regard also.   
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 In fact, although the Navajo Nation, and its tribal enterprise, NAPI, does possess 

reserved water rights, Plaintiff’s claims are not based on a violation of a contract or statutory 

duty.  Plaintiff’s claims are negligence claims such that a private individual can assert under 

New Mexico law, and thus should not be barred by sovereign immunity. 28 U.S.C. § 2674.  See 

Complaint at ¶¶ 29-48.  The New Mexico Supreme Court addressed this issue in Holiday Mgmt. 

Co. v. City of Santa Fe, 1980-NMSC-048, 94 N.M. 368, 610 P.2d 1197. Plaintiff hotel brought 

suit against the City of Santa Fe for damages resulting from the backup of waste from a clogged 

sewer. 1980-NMSC-048, ¶ 1. A city sewer became blocked with accumulated foreign objects, 

causing sewer back-up into the hotel. Id., ¶ 3. Although the hotel called the city three times, 

no action was taken to unclog the sewer. Id. The complaint alleged that the city was negligent 

in maintaining the sewer. Id. The city argued that it had immunity from suit for claims of 

inadequate provision of services (i.e., sewer service). Id., ¶¶ 4-5. The New Mexico Supreme 

Court held that the N.M. Statutes provided immunity only for the failure to provide an 

adequate supply of various services, including sewer service. Id., ¶ 11. However, Plaintiff was 

not suing because the sewer line was inadequate, but because the adequate line was negligently 

maintained. Id., ¶ 6.  The court held that if the city negligently maintained an adequate service 

facility provided by it, that negligence had no statutory exemption from liability. Id., ¶ 8. 

Likewise, in the present case, NAPI is not suing Defendant because Defendant provided an 

inadequate supply of water to Plaintiff, but because of Defendant’s negligence in maintaining 

the Kutz Siphon. Plaintiff is not alleging that the Kutz Siphon was too small or inadequate, 

but that the adequate Kutz Siphon was negligently maintained by Defendant.  Hence, NAPI’s 
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claims are clearly negligence claims such that a private individual can assert under New Mexico 

law, and thus should not be barred by sovereign immunity. 28 U.S.C. § 2674.   

 The cases cited by Defendant should be distinguished from the present case.  Kreischer 

v. Armijo, 1994-NMCA-118, 118 N.M. 671, 673, 884 P.2d 827, 829 (Ct. App. 1994), involved 

negligence claims against a corporate agent individually, for construction services which had 

been agreed to be done by a corporation pursuant to a contract. The New Mexico Court of 

Appeals found, in effect, that the lawsuit was not one in which the corporate veil could be 

breached, and sounded in contract against the corporation rather than tort against the 

individual. Kreischer, 1994-NMCA-118, ¶ 12 (“We thus rephrase the issue before us as follows: 

whether the Construction Industries Licensing Act, NMSA 1978, §§ 60-13-1 to -57 (Orig. 

Pamp.), (the Act) allows a cause of action based on breach of contract against the individual 

owner of the construction license who was not a party to the contract but was acting as the 

agent of a corporation that was a party to the contract but did not possess a license”). These 

issues are not present in this case, and as such, Kleischer is not applicable to the present case. 

As noted by the Court of Appeals in a later case, “We also noted in Kreischer that under some 

circumstances, allegations of a noncontractual nature could support a claim that was separately 

actionable against an individual.” Kaveny v. MDA Enters., 2005-NMCA-118, ¶ 23, 138 N.M. 

432, 120 P.3d 854 (citation omitted). Defendant has not identified a specific contract that 

Defendant claims NAPI’s Complaint is based upon, but only makes general allegations to 

contracts or statutes that it alleges NAPI’s Complaint must be based on, and for that reason 

also, Defendant’s Motion to Dismiss should be denied.   
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 In Olson vs. United States, also cited by Defendant, plaintiffs filed a complaint asserting 

claims of negligence and breach of contract against the United States. Olson v. United States, 

No. 1:14-CV-3166-TOR, 2015 U.S. Dist. LEXIS 56126, at *2 (E.D. Wash. Apr. 23, 2015). 

Hence, in Olson, plaintiffs identified a contract which required the United States to also provide 

the services which were also the basis of plaintiff’s negligence claims. Olson, at *9. No such 

separate contract claim or contract is identified by NAPI in this cause, which is only for 

negligence, and for which such claims are recognized by New Mexico law. Holiday Mgmt. Co. 

v. City of Santa Fe, supra. Hence, Olson is clearly distinguishable from the present case.  To 

summarize, contrary to Defendant’s characterization, NAPI is not asserting a violation of a 

duty to provide water, but is instead asserting that the United States has negligently violated 

its duties to properly maintain the Kutz Siphon, claims which are clearly cognizable under 

New Mexico law.  For these reasons also, Defendant’s Motion to Dismiss should be denied.  

C. DEFENDANT’S ARGUMENT REGARDING EXHAUSTION OF REMEDIES 
FAILS BECAUSE NAPI IS NOT REQUIRED TO STATE ALL POSSIBLE 
CAUSES OF ACTION IN ITS ADMINISTRATIVE CLAIM, AND NAPI 
SUBMITTED SUFFICIENT NOTICE OF THE FACTS AND CIRCUMSTANCES 
UNDERLYING NAPI’S CLAIMS TO ENABLE THE AGENCY TO BEGIN ITS 
OWN INVESTIGATION. 

 
Defendant next argues that NAPI failed to exhaust it administrative remedies with 

respect to Counts II and III of the Complaint (“Negligent Hiring, Training, Supervision and 

Retention” and “Vicarious Liability, etc.,” respectively).  Specifically, Defendant argues that 

although NAPI’s administrative claim states that the USBR was negligent in its inspections 

and maintenance of the concrete pipe in the NIIP that failed, the administrative claim did not 

specifically mention any claims related to hiring, training, supervision and retention of 

employees. However, NAPI submits that it stated sufficient information to enable the agency 
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to begin its own investigation of the administrative claim. Trentadue vs. United States, 397 F.3d 

840, 852 (10th Cir. 2005) (citations omitted). And further, as cited by Defendant, although an 

administrative claim “need not elaborate all possible cause of action or theories of liability,” it 

must provide notice of the “facts and circumstances” underlying the Plaintiff’s claims. Id., 397 

F. 3d at 852; Barnson v. United States, 531 F. Supp. 614, 1982 U.S. Dist. LEXIS 9294 (D. Utah 

1982) (claim is sufficient which notifies agency of facts of incident, it need not elaborate all 

possible causes of action or theories of liability); Blue v. United States, 567 F. Supp. 394, 1983 

U.S. Dist. LEXIS 15440 (D. Conn. 1983) (requirements of 28 USCS § 2675 are satisfied when 

appropriate agency is given written notice of circumstances of underlying incident sufficient 

to enable it to investigate claim and respond by settlement or defense; notice that includes 

statement of facts and demand for specific amount of damages is generally sufficient); 

Glickman v. United States, 626 F. Supp. 171, 1985 U.S. Dist. LEXIS 12240 (S.D.N.Y. 1985) 

(although literal language of administrative claim did not expressly speak of covert CIA plan 

to infringe rights of citizens or of various legal theories relied upon in complaint, claim was 

sufficient to allow CIA to investigate the matter and evaluate the merits of claim, and thus 

formed sufficient basis for claim against United States under FTCA).  

NAPI’s administrative claim provided notice of the facts and circumstances underlying 

NAPI’s claims, namely that the USBR was negligent in its inspections and maintenance of the 

Kutz Siphon which eventually failed due to such negligence, although it did not state all 

possible causes of action or theories of liability. Exhibit A to Complaint.  However, NAPI 

submits that it was not required to states all possible causes of action, and that it submitted 

sufficient notice of the facts and circumstances underlying NAPI’s claims in its Complaint to 
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enable the agency to begin its own investigation.  Indeed, there is no indication that had all 

possible causes of action been stated in the administrative claim a different outcome would 

have occurred, since the agency rejected the claim solely on the statute of limitations issue 

which presumably applies to all of NAPI’s claims in its Complaint. Exhibit B to Complaint. 

For these reasons, Plaintiff’s Motion to Dismiss should be denied as regards Plaintiff’s failure 

to exhaust its administrative remedies argument. 

D. REGARDING THE DISCRETIONARY FUNCTION EXCEPTION TO 
DEFENDANT’S WAIVER OF SOVEREIGN IMMUNITY, NAPI SHOULD BE 
PERMITTED TO DO DISCOVERY ON WHETHER THERE ARE ANY 
PARTICULAR POLICIES, HANDBOOKS OR DIRECTIVES WHICH LIMITED 
DEFENDANT’S DISCRETION IN REGARD TO NAPI’S CLAIMS IN COUNT 
II OF THE COMPLAINT. 
 
Next, the United States argues that NAPI’s Count II (“Negligent Hiring, Training, 

Supervision and Retention”) is barred by the discretionary function exception to the United 

States’ waiver of sovereign immunity under the FTCA, citing a myriad of cases on the issue. 

Indeed, based on Defendant’s arguments, it would appear that NAPI’s Count II claims are 

always and automatically barred by the discretionary function exception. In particular, 

Defendant argues that NAPI cannot identify any statute, regulation or policy which mandates 

particular requirements for the hiring, training, and supervision of employees over the NIIP. 

Motion to Dismiss at 17. “[T]he discretionary function exception will not apply when a federal 

statute, regulation, or policy specifically prescribes a course of action for an employee to 

follow.” Franklin Sav. Corp. v. United States, 180 F.3d 1124, 1130 (10th Cir. 1999) (quoting 

Berkovitz v. United States, 486 U.S. 531, 536 (1988)).  “If a jurisdictional question is intertwined 

with the merits of the case, the court converts a Rule 12(b)(1) motion to one under Rule 

12(b)(6) or Rule 56. Whether the discretionary function exception applies is such a question.” 
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Doe v. United States, No. 16-2162, 2017 U.S. Dist. LEXIS 72049, at *15 (D. Kan. May 10, 2017) 

(citing Franklin Sav. Corp., 180 F.3d at 1129-30). 

The federal district courts, however, do not always find that claims such as NAPI’s 

Count II claims are barred by the discretionary function exception to the waiver of sovereign 

immunity under the FTCA. For instance, in Doe v. United States, supra, the district court held 

that at “this stage of the litigation, plaintiff has sufficiently placed his negligent supervision 

claim outside the discretionary function exception. The court retains jurisdiction over 

plaintiff's negligent supervision claim.” Doe v. United States, No. 16-2162, 2017 U.S. Dist. 

LEXIS 72049, at *19. This is because the plaintiff was able to identify particular policies 

contained in a handbook and directives that the defendant was alleged to have violated, and 

which policies limited supervisory discretion.  Doe v. United States, No. 16-2162, 2017 U.S. Dist. 

LEXIS 72049, at *17-*19. NAPI submits that Defendant’s Motion to Dismiss should be 

denied on this issue at this point in the case, and NAPI should be permitted to do discovery 

on whether there are any particular policies, handbooks or directives which similarly limited 

Defendant’s discretion in regard to Plaintiff’s claims in Count II of the Complaint.  For these 

reasons, the Court should deny Defendant’s Motion to Dismiss as regards the application of 

the discretionary function exception to Count II of NAPI’s Complaint.   

E. DEFENDANT HAS NOT ACTUALLY SHOWN THAT THE APPLICABLE 
STATE LAW, IN THIS MATTER, EXTENDS VICARIOUS LIABILITY TO 
EMPLOYEE CONDUCT NOT WITHIN THE SCOPE OF EMPLOYMENT. 
 
And finally, Defendant argues that NAPI’s Count III (Vicarious Liability, Respondent 

Superior, Ostensible Agency and/or Agency) should be dismissed because it is either 

redundant (i.e., included in Count I), or state law regarding vicarious liability is broader than 
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the FTCA scope of employment requirement (28 U.S.C. § 1346(b)(1). NAPI agrees that the 

issue of scope of employment is included in Count I per 28 U.S.C. § 1346, but does not agree 

that Count III is redundant as it asserts other claims under state law. Further, Defendant has 

not actually shown that the applicable state law in this matter extends vicarious liability to 

employee conduct not within the scope of employment, and hence, that argument should not 

be a basis for dismissal of this claim. The Court should deny Defendant’s Motion to Dismiss 

in this regard also. 

III. CONCLUSION 

For the foregoing reasons, Plaintiff Navajo Agricultural Products Industry requests that 

Defendant United States’ Motion to Dismiss be denied, and for such further relief as the Court 

deems appropriate. 

Respectfully submitted this 16th day of May, 2021. 
 

MASON & ISAACSON, P.A. 
 
By /s/Patrick T. Mason  
Patrick T. Mason  
New Mexico Bar No. 27091 
Mason & Isaacson, P.A.  
P.O. Box 1772 
104 E. Aztec Ave. 
Gallup, NM 87305-1772 
505-722-4463 
Fax: 505-722-2629 
p.mason@milawfirm.net  
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 17th day of May, 2021, I electronically filed the foregoing 
document with the Clerk of the Court using the CM/ECF system which will send notification 
of such filing to the following: 
 

 
Erin E. Langenwalter 
Assistant United States Attorney 
District of New Mexico 
P.O. Box 607  
Albuquerque, New Mexico 87103 
(505) 346-7274 
erin.langenwalter@usdoj.gov  
 

 
 

 
By /s/ Patrick T. Mason    
Patrick T. Mason  
Mason & Isaacson, P.A.  
p.mason@milawfirm.net  
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