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McKinsey & Company, Inc. (“McKinsey”) respectfully submits this memorandum of law 

in support of its motion for a Preliminary Injunction enjoining Defendants from proceeding with 

an action against McKinsey brought by the Red Cliff Band of Lake Superior Chippewa Indians 

(“Red Cliff” or the “Tribe”) before the Red Cliff Band of Lake Superior Chippewa Indians 

Tribal Court under Case No. 22-CV-02 (the “Tribal Action”) or taking any steps in furtherance 

of the Tribal Action.1  

INTRODUCTION 

The Tribal Action asserts various common law claims against McKinsey and unidentified 

“John Doe” defendants, who are described as employees, board members, equity owners or 

related companies of McKinsey, arising from the effects of the national opioid epidemic on the 

Tribe.  McKinsey is a management consulting firm incorporated and headquartered in New York 

and is not alleged to have manufactured, distributed or sold opioids at all, let alone on the Red 

Cliff reservation.  Nevertheless, the Tribe brought this proceeding seeking money damages from 

McKinsey in Tribal Court.  The Tribal Court so obviously lacks jurisdiction that this Court 

should enjoin Defendants from proceeding with the suit.   

As a general rule, tribal jurisdiction is limited to regulating members of the tribe and 

certain activities that occur on tribal lands.  McKinsey is not a member of the Tribe and the 

alleged conduct giving rise to the Tribal Complaint did not take place on the Red Cliff 

reservation (or even in Wisconsin).  There is simply no authority for subjecting a nonmember of 

an Indian tribe to tribal jurisdiction over tort claims arising from conduct occurring outside the 

reservation.    

                                                 
1  A copy of the Summons and Complaint in the Tribal Action (the “Tribal Complaint” or 
“TC”) is annexed as Exhibit A to McKinsey’s Complaint filed contemporaneously herewith.   
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Neither of the narrow “Montana exceptions” recognized by the Supreme Court exists 

here that would allow for tribal jurisdiction over a non-tribal member.  Those exceptions to the 

presumption against jurisdiction are only applicable to conduct occurring within the reservation 

and cannot provide a basis for jurisdiction over McKinsey’s alleged conduct off the reservation.  

But even if McKinsey’s actions occurred within the Red Cliff reservation – which they did not – 

tribal jurisdiction would still be lacking because McKinsey’s alleged conduct does not concern 

the Tribe’s self-government or internal relations, a required element for either Montana 

exception to apply.   

A persuasive decision by the Northern District of Oklahoma on similar facts provides a 

useful roadmap to the issues on this motion.  McKesson Corp. v. Hembree, No. 17-CV-323-

TCK-FHM, 2018 WL 340042, at *9 (N.D. Okla. Jan. 9, 2018). In McKesson, the Cherokee 

Nation brought an action against various distributors of opioids and pharmacies arising from the 

alleged damage to the tribe and its members caused by the national opioid epidemic.  The district 

court found that it was “clear” that the tribal court lacked jurisdiction to adjudicate the claims 

asserted and that there was no  “colorable argument” in support of jurisdiction.  This “clear lack 

of jurisdiction” excused the need for tribal exhaustion and supported the court’s decision to grant 

the plaintiffs’ motion for a preliminary injunction.  The cogent reasoning of McKesson applies 

equally here.    

As such, because federal law, including clear Supreme Court precedent, plainly deprives 

the Tribal Court of jurisdiction over the present dispute and because tribal exhaustion would 

serve no purpose but delay, McKinsey easily establishes a strong likelihood of success on its 

underlying claim for declaratory relief.  All of the other prerequisites for injunctive relief are also 

present here.   Irreparable harm exists because, absent an injunction, McKinsey would  be forced 
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to needlessly incur the burden and expense of litigating the Tribal Action in a forum that lacks 

jurisdiction.  McKinsey would also be deprived of its statutory right to remove the Tribal Action 

to federal court and seek transfer to pending multidistrict litigation, where similar claims are 

already being heard.  Moreover, if McKinsey were required to litigate the Tribal Action to 

exhaustion, the Tribe could assert sovereign immunity against any attempt by McKinsey to 

recover sums expended in the Tribal Action, including payments that McKinsey would be 

required to make in order to appeal a tribal judgment. 

By contrast, Red Cliff will suffer no cognizable harm from an injunction that precludes it 

from exercising jurisdiction that it plainly lacks.  The Tribe will still be able to pursue its claims 

against McKinsey in a proper forum. For similar reasons, it does not serve the public interest to 

allow a tribe to exert tribal authority over a nonmember over which it lacks jurisdiction.  To the 

contrary, the public interest is best served by an injunction that protects non-tribal members from 

the exercise of tribal authority to which they are not subject and prevents the Tribe from 

exceeding its limited jurisdictional reach by purporting to adjudicate claims against nonmembers 

over which it lacks power to adjudicate.   

Accordingly, the Court should enjoin further proceedings in the Tribal Action to prevent 

McKinsey from having to litigate claims in a forum that patently lacks authority to adjudicate 

them.   
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STATEMENT OF FACTS2 

A. The Tribal Complaint’s Allegations 

The Tribal Complaint’s factual allegations can be broken into two distinct categories.  In 

the first, the Tribe describes McKinsey’s role as a consultant to Purdue Pharma L.P. (“Purdue”) 

and other pharmaceutical manufacturers.  See, e.g., TC ¶ 19.  The Tribe does not contend that 

McKinsey manufactured, distributed, sold or dispensed opioids; rather, it alleges that 

McKinsey’s management consulting services contributed to the national opioid epidemic through 

its recommendations of sales and marketing strategies that helped its pharmaceutical clients 

increase sales of opioids.  See, e.g., id. ¶¶ 2, 3, 31, 46, 98, 99.    

The second distinct section of the Tribal Complaint alleges the impact that the national 

opioid epidemic has had on Native Americans generally and Red Cliff in particular.   See, e.g., 

id. ¶¶ 61-74, 77-81.   

Much daylight exists between these two sets of allegations.  For while the Tribal 

Complaint  alleges that McKinsey’s services to its pharmaceutical clients played an “integral role 

in creating, deepening maintaining, and continuing the opioid epidemic,” (id. ¶ 2), and also 

alleges that opioid abuse has had devastating effects on the Tribe, it is devoid of any allegations 

directly linking the two.  Viewed liberally, the Tribal Complaint alleges that McKinsey’s 

services to its pharmaceutical clients helped those clients increase the prescription of opioids by 

physicians (and therefore sales), which, in turn, fueled opioid addiction as well as a black market 

for illegal opioids.  Yet the Tribal Action does not, because it cannot, identify any conduct by 

                                                 
2  McKinsey disputes the Tribal Complaint’s allegations of wrongdoing against it, but even 
assuming those allegations to be true, subject matter jurisdiction is lacking, as discussed herein.  
Additionally, although this motion is directed solely to the Tribe’s and the Tribal Court’s subject 
matter jurisdiction, McKinsey does not waive, and expressly reserves, all other defenses, 
including a defense that  McKinsey is not subject to personal jurisdiction in Wisconsin.     
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McKinsey on tribal land or even directed to the Tribe or any of its members that could provide 

the basis for tribal jurisdiction over these claims.   

Red Cliff asserts causes of action against McKinsey for: unfair trade practices; fraudulent 

advertising; public nuisance; negligence; unjust enrichment; fraud; and civil conspiracy and 

seeks, inter alia, compensatory damages, punitive damages, treble damages, and disgorgement.3   

B. The Instant Action 

Given Red Cliff’s stated intent to proceed with the Tribal Action notwithstanding Tribal 

Court’s lack of jurisdiction (see Declaration of Tamara Rozina dated March 22, 2022 (“Rozina 

Dec.”) ¶ 5), McKinsey commenced this action to protect itself from having to engage in 

burdensome and ultimately wasteful litigation in a tribal forum that does not have jurisdiction.  

McKinsey seeks a declaration that the Tribal Court lacks jurisdiction to adjudicate the dispute 

and an injunction against Defendants, enjoining them from proceeding with the Tribal Action.    

THE LEGAL STANDARD 

McKinsey is entitled to the preliminary injunctive relief sought upon a finding that: (1) it 

has a reasonable likelihood of success on the merits of its underlying claim; (2) it has no 

adequate remedy at law and will suffer irreparable harm without injunctive relief; (3) the harm it 

will suffer without injunctive relief outweighs any harm defendants will suffer from an 

injunction; and (4) a preliminary injunction will not harm the public interest.  See, e.g., Stifel, 

Nicolaus & Co. v. Lac Du Flambeau Band of Lake Superior Chippewa Indians, No. 13-CV-372-

WMC, 2014 WL 12489707, at *11 (W.D. Wis. May 16, 2014) (preliminarily enjoining tribal 

proceedings due to tribal court’s lack of jurisdiction); aff’d in relevant part, 807 F.3d 184, 209 

                                                 
3  The Tribal Complaint does not state whether these causes of action arise under tribal law 
or Wisconsin’s substantive law (or that of another jurisdiction).   Numerous substantive defenses 
exist to these causes of action under state law.    
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(7th Cir. 2015), as amended (Dec. 14, 2015).  The determination of whether to grant an 

injunction involves a “sliding scale approach,” under which the greater the likelihood of 

plaintiff’s success, the less the balancing of harm needs to tip in its favor.  Ty, Inc. v. Jones Grp., 

Inc., 237 F.3d 891, 895–96 (7th Cir. 2001).  This approach gives district courts leeway to “weigh 

the competing considerations and mold appropriate relief.” Id. (citation omitted).  All of the 

requirements for injunctive relief are present here.4 

ARGUMENT 

I. MCKINSEY IS HIGHLY LIKELY TO SUCCEED ON THE MERITS 

McKinsey has a substantial likelihood of success on the merits of its claims for 

declaratory and injunctive relief because the Tribal Court patently lacks jurisdiction to hear the 

Tribe’s dispute.   

A. The Limited Jurisdiction of the Tribal Court Does Not Reach This Case 

The jurisdictional reach of Indian tribes is unique and limited and “centers on the land 

held by the tribe and on tribal members within the reservation.” Plains Commerce Bank v. Long 

Family Land and Cattle Co., 554 U.S. 316, 327 (2008).  With respect to nonmembers such as 

McKinsey, “tribes do not, as a general matter, possess authority over non-Indians” even those 

“who come within their borders.”  Id. at 328.  Any “efforts by a tribe to regulate nonmembers, 

especially on non-Indian fee land, are ‘presumptively invalid.’”  Id. at 330 (quoting Atkinson 

                                                 
4  Other Circuit Courts have expressly recognized the applicability of Ex Parte Young, 209 
U.S. 123 (1908) in the tribal context, thus permitting suits to prospectively enjoin ongoing 
violations of federal law without running afoul of tribal sovereign immunity.  See Crowe & 
Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1154 (10th Cir. 2011) (collecting cases). See also 
Gingras v. Think Fin., Inc., 922 F.3d 112, 121 (2d Cir. 2019) (“Given that tribal immunity arises 
from tribes’ statuses as sovereigns, it is unremarkable that they too can be sued for prospective, 
injunctive relief based on violations of federal law.”).  The Supreme Court has recognized that 
tribal immunity does not bar a suit for injunctive relief by analogy to Ex Parte Young.  Michigan 
v. Bay Mills Indian Cmty., 572 U.S. 782, 796 (2014).  
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Trading Co. v. Shirley, 532 U.S. 645, 659 (2001).   Given this presumption against tribal 

jurisdiction, it is Red Cliff’s burden to establish that an exception exists that would permit the 

exercise of tribal jurisdiction.  Plains Commerce Bank, 554 U.S. at 330.  The Tribe cannot meet 

its burden in this case.    

The Supreme Court has recognized two narrow exceptions to the general rule against 

tribal jurisdiction over non-members, neither of which applies here.  As stated in Montana v. 

United States, 450 U.S. 544 (1981):  

To be sure, Indian tribes retain inherent sovereign power to 
exercise some forms of civil jurisdiction over non-Indians on their 
reservations, even on non-Indian fee lands. A tribe may regulate, 
through taxation, licensing, or other means, the activities of 
nonmembers who enter consensual relationships with the tribe or 
its members, through commercial dealing, contracts, leases, or 
other arrangements. A tribe may also retain inherent power to 
exercise civil authority over the conduct of non-Indians on fee 
lands within its reservation when that conduct threatens or has 
some direct effect on the political integrity, the economic security, 
or the health or welfare of the tribe. 

Id. at 565-66 (citations omitted) (emphasis added).5  A tribe’s adjudicatory authority is no 

broader than its legislative authority.  See Strate, 520 U.S. at 453.6 

As a threshold matter, however the Montana exceptions only permit “tribal regulation of 

nonmember conduct inside the reservation that implicates the tribe's sovereign interests.” 

Jackson v. Payday Fin., LLC, 764 F.3d 765, 782 (7th Cir. 2014) (citing Plains Commerce Bank, 

                                                 
5  “Non-Indian fee lands” refers to land within a reservation owned in fee simple by non-
Indian owners.  Strate v. A-1 Contractors, 520 U.S. 438, 446 (1997).  Thus, the first Montana 
exception can apply to nonmember conduct on Indian or non-Indian fee land within the 
reservation, while the second is limited to conduct on fee land.   
6  In Nevada v. Hicks, 533 U.S. 353 (2001), the Court acknowledged the existence of an 
unanswered question under Strate as to “whether a tribe’s adjudicative jurisdiction over 
nonmember defendants equals its legislative jurisdiction.”  Id. at 358.  Here, as in Hicks (and 
Strate), this court need not reach that question because the Tribe lacks legislative jurisdiction 
under Montana. 
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554 U.S. at 332) (additional emphasis added) (reversing district court’s finding of tribal 

jurisdiction and recognizing that where non-member’s activities “do not implicate the 

sovereignty of the tribe over its land and its concomitant authority to regulate the activity of 

nonmembers on that land, the tribal courts do not have jurisdiction”).  See also Montana, 450 

U.S. at 545-46 (“Exercise of tribal power beyond what is necessary to protect tribal self-

government or to control internal relations is inconsistent with the dependent status of the tribes, 

and so cannot survive without express congressional delegation”); Plains Commerce Bank, 554 

U.S. at 341 (both Montana exceptions stem from the same sovereign interests).      

The first threshold element – conduct inside the reservation – is entirely lacking; 

McKinsey engaged in no on-reservation conduct whatsoever.  See Declaration of Gretchen 

Scheidler, dated March 22, 2022 (“Scheidler Dec.”) ¶¶ 7-9.  McKinsey’s conduct underlying the 

Tribal Action is that it provided consulting services to Purdue and other opioid manufacturers 

aimed at their sales and marketing of opioids.  TC ¶ 3.  As alleged, McKinsey “provided [to 

Purdue] sales and marketing strategies designed to sell as much OxyContin as possible”; it 

“helped shape Purdue’s OxyContin marketing” and “made recommendations to Purdue to 

increase OxyContin revenue[.]”  TC ¶¶ 31, 34, 37.  McKinsey allegedly provided similar 

consulting services to its other pharmaceutical clients.  See, e.g., id. ¶ 48.  McKinsey’s services 

would have occurred at McKinsey’s offices, or those of its clients,7 none of which is on Red 

Cliff-owned land or within the boundaries of the Reservation.   See Scheidler Dec. ¶ 7-8.  This 

alone demonstrates the absence of tribal jurisdiction.  See Jackson, 764 F.3d at 782, n.42 (“The 

                                                 
7  Purdue’s headquarters are in Connecticut, Johnson & Johnson’s are in New Jersey and Endo 
Pharmaceutical’s U.S. headquarters are in Pennsylvania. This information is confirmed by their respective websites 
or SEC filings.  See PURDUE, About Purdue, https://www.purduepharma.com/about/locations-operations/ (last 
accessed Mar. 21, 2022); U.S. S.E.C., Johnson & Johnson, Form 8-K, dated Feb. 15, 2022, 
https://www.sec.gov/ix?doc=/Archives/edgar/data/200406/000020040622000017/jnj-20220215.htm; ENDO 
PHARMACEUTICALS, About Us, and https://www.endo.com/endopharma/about-us (last accessed Mar. 21, 2022). 
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question of a tribal court's subject matter jurisdiction over a nonmember, however, is tethered to 

the nonmember's actions, specifically the nonmember's actions on the tribal land. There simply is 

no allegation here that the dispute involves activities of the Plaintiffs on the reservation.”); 

Plains Commerce Bank, 554 U.S. at 329 (recognizing that Montana’s exceptions can only extend 

jurisdiction of a tribe over “non-Indians on their reservations”) (quoting Montana, 450 U.S. at 

565); Cf. Hornell Brewing Co. v. Rosebud Sioux Tribal Ct., 133 F.3d 1087, 1091-93 (8th Cir. 

1998) (“The operative phrase [in Montana] is ‘on their reservations.’ Neither Montana nor its 

progeny purports to allow Indian tribes to exercise civil jurisdiction over the activities or conduct 

of non-Indians occurring outside their reservations.”); see also Stifel, 2014 WL 12489707, at *14 

(“even though the first Montana exception does not on its face limit the relevant inquiry to 

conduct on Indian land, unlike the second exception, the Supreme Court explained both 

exceptions are similarly limited”); UNC Res., Inc. v. Benally, 514 F. Supp. 358, 363 (D.N.M. 

1981) (tribal jurisdiction “does not include requiring UNC to answer as a civil defendant in 

Tribal Court for its off-reservation activities”). 

The Tribal Complaint attempts to obscure the glaring absence of McKinsey’s on-

reservation conduct by alleging that McKinsey’s “activities and conduct took place on or near, or 

had direct impacts on, land that constitutes Indian Lands of Red Cliff . . .”  TC ¶ 11.   But this 

conclusory disjunctive allegation falls far short of meeting the Tribe’s burden of overcoming the 

presumption against tribal jurisdiction. In any event, as the McKesson court recognized, “[e]ven 

assuming arguendo that any of the conduct alleged in the Tribal Court Petition took place in 

Indian country, the mere act of doing business with a tribe or its members, even on tribal land, 

does not subject a nonmember to broad tribal civil authority.” 2018 WL 340042, at * 6.  Here, of 

course, no conduct by McKinsey took place on the Red Cliff reservation and no consensual 
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relationship between McKinsey and the Tribe exists.  As such, there is no predicate basis for 

tribal authority here.   

As to the second threshold element, McKinsey’s consulting services at issue do not 

implicate Red Cliff’s sovereign interest.  A tribe’s sovereign interests are “limited” and are 

“confined to managing tribal land, protect[ing] tribal self-government, and control[ling] internal 

relations[.]” Plains Commerce Bank, 554 U.S. at 334 (citing Montana, 450 U.S. at 564) (internal 

citations and quotation marks omitted).  The tort claims at issue here do not implicate 

management of tribal land, nor do they threaten tribal self-government or the relations of Red 

Cliff members to each other or the Tribe.  See. e.g., Stifel, 2014 WL 12489707, at *16 (“the 

overarching inquiry in Montana is whether the activities ‘intrude on the internal relations of the 

tribe or threaten tribal self-rule’”; no threat to the Tribe’s ability to govern itself as sovereign 

flows from plaintiffs’ commercial transaction) (quoting Plains Commerce Bank, 554 U.S. at 

335); Hornell Brewing Co., 133 F.3d at 1093 (claims arising from off-reservation manufacturing, 

distribution, and sale of malt liquor “do[ ] not fall within the Tribe’s inherent sovereign 

authority” and are not subject to tribal jurisdiction).   

Because Montana’s exceptions can only apply if there is on-reservation conduct by a 

nonmember that implicates a tribe’s sovereign interests, those exceptions are inapplicable in this 

case.  But even if further consideration of the Montana exceptions was warranted here, which it 

is not, the Tribe still cannot show that either exception applies to establish jurisdiction over this 

dispute.      

1. Montana Exception 1 Does Not Apply As McKinsey Has No Consensual 
Relationship With The Tribe Or Its Members That Would Support 
Jurisdiction. 

 Tribal jurisdiction cannot be established under the first Montana exception because Red 

Cliff was not a client of McKinsey (see Scheidler Dec. ¶ 9) and no consensual relationship is 
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alleged.  Under the first Montana exception, a tribe may regulate “through taxation, licensing, or 

other means, the activities of nonmembers who enter consensual relationships with the tribe or 

its members, through commercial dealing, contracts, leases, or other arrangements.” Plains 

Commerce Bank, 554 U.S. at 329-30 (internal citations and quotation marks omitted).  

Additionally, to satisfy Montana’s first exception, “the suit must also arise out of those 

consensual contacts.” Philip Morris USA, Inc. v. King Mountain Tobacco Co., 569 F.3d 932, 941 

(9th Cir. 2009) (citing Atkinson Trading Co. v. Shirley, 532 U.S. 645, 656 (2001) (“A 

nonmember's consensual relationship in one area thus does not trigger tribal civil authority in 

another”)).  This exception does not apply because Red Cliff does not allege the existence of any 

consensual relationships between McKinsey and the Tribe or its members, let alone a consensual 

relationship directly giving rise to its claims.  Far from identifying any consensual relationships 

between McKinsey and the Tribe, the Tribal Complaint confirms that McKinsey’s relationships 

were with its own clients, not the Tribe. There can be no credible suggestion of a consensual 

relationship between McKinsey and the Tribe giving rise to the Tribe’s claims when, by its own 

admission, the Tribe was unaware of McKinsey’s alleged involvement until recently.  See TC ¶¶ 

2, 86.    

The McKesson decision, which involved similar claims arising out of the opioid 

epidemic, is instructive in its analysis of the consensual relationship standard and determination 

that no such relationship was alleged.  In McKesson, the court considered whether the first 

Montana exception permitted tribal jurisdiction over the tribe’s tort claims arising from 

defendants’ alleged role in dispensing and distributing opioids within the Cherokee Nation 

resulting in harm to the tribe and its citizens:  

the claims of nuisance, negligence, unjust enrichment, and 
conspiracy alleged in the Tribal Court Petition are distinct from a 
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tribe's taxation or general regulation of transactions. . . . 
Furthermore, there is no apparent nexus between the tort injuries 
alleged in the Tribal Court Petition and any consensual relationship 
with respect to any of the Distributors and Pharmacies, which have 
no contractual relationship with the Cherokee Nation relating to 
prescription opioids and have not specifically sought out tribal 
members for business relationships. The Pharmacies and 
Distributors are not members of the Cherokee Nation, nor is their 
alleged conduct specifically directed at the Cherokee Nation or its 
members. Finally, there is no connection at all between the conduct 
alleged in the Tribal Court Petition and the Cherokee Nation's 
sovereign interests in setting conditions on entry, preserving tribal 
self-government, or controlling internal relations. Accordingly, the 
Court finds that the common-law claims asserted in the Tribal 
Court Action clearly fall outside the first Montana exception. 

Id. at *7.  This reasoning applies with even greater force to the claims against McKinsey, which 

is not even part of the distribution chain of pharmaceuticals and, rather, is named as a defendant 

because of the consulting services it provided off-reservation to its non-tribal pharmaceutical 

clients in other states.   

As also recognized by the McKesson court, finding tribal jurisdiction here cannot be 

reconciled with the rather limited scope of the Montana exceptions and would run afoul of the 

operative principle that the exceptions “cannot be construed in a manner that would swallow the 

rule or severely shrink it.”  Plains Commerce Bank, 554 U.S. at 330 (internal citations and 

quotation marks omitted).  See McKesson, 2018 WL 340042, at *6 (noting a tribe’s “limited” 

interest in regulating nonmember conduct on non-Indian fee land, which “must stem from the 

tribe's inherent sovereign authority to set conditions on entry, preserve tribal self-government, or 

control internal relations.”) (citing Montana, 450 U.S. at 564). 

In keeping with these principles, the areas of recognized tribal authority over non-

members – restricting entry, taxation, licensing and the like – are curtailed.  Nothing about a 

tribe’s ability to regulate non-members in this narrowly-focused manner suggests that it has 

general authority to adjudicate a broad swath of civil tort claims against a non-member.  Finding 
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tribal adjudicatory jurisdiction over the off-reservation conduct at issue here “runs the risk of 

subjecting nonmembers to tribal regulatory authority without commensurate consent.”  Plains 

Commerce Bank, 554 U.S. at 337 (since nonmembers have no role in tribal government, “those 

laws and regulations may be fairly imposed on nonmembers only if the nonmember has 

consented, either expressly or by his actions. Even then, the regulation must stem from the tribe's 

inherent sovereign authority to set conditions on entry, preserve tribal self-government, or 

control internal relations.”). Given the absence of any consensual relationship between the Tribe 

and McKinsey, let alone a relationship from which the Tribal Action arises, jurisdiction does not 

exist under the first Montana exception.     

2. Montana Exception 2 Does Not Apply As McKinsey’s Conduct Does Not 
Threaten Tribal Self-Government 

Tribal jurisdiction also cannot be established under the second Montana exception.  That 

exception permits a tribe to exert “civil authority over [1] the conduct of non-Indians on fee 

lands within the reservation [2] when that conduct threatens or has some direct effect on the 

political integrity, the economic security, or the health or welfare of the tribe.” Id. at 329-30 

(internal citations and quotation marks omitted). The Tribe cannot establish that this exception 

applies here because McKinsey’s conduct does not implicate or threaten the Tribe’s self-

government.    

First, as noted above, the second Montana exception applies to non-member conduct “on 

fee lands within the reservation.”  No such conduct is alleged here.   

Next, Montana’s second exception can only apply if the challenged conduct is so severe 

as to “fairly be called catastrophic for tribal self-government.”  Id. at 341 (internal quotation 

marks omitted); Strate, 520 U.S. at 459  (second exception applies to conduct that imperils “the 

right of reservation Indians to make their own laws and be ruled by them.”) (citation omitted).  
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The conduct alleged in the Tribal Complaint does not even approach the high burden required for 

this exception to apply.     

Once again, McKesson is instructive.  There, the court considered whether the tribe’s 

allegations of a “mass tort” resulting in an oversupply of opioid drugs and an epidemic of opioid 

abuse within the Cherokee Nation” satisfied the second Montana exception.  2018 WL 340032, 

at *7 (citation omitted).   It determined that they did not:  

a generalized threat of injury to the tribe or its members from 
tortious conduct is not enough to confer tribal jurisdiction over the 
conduct of nonmembers. Rather, the second Montana exception 
envisions situations where the conduct of the nonmember poses a 
direct threat to tribal sovereignty. The nonmember's conduct must 
be catastrophic for tribal self-government. . . .  The epidemic of 
opioid abuse undoubtedly has had devastating consequences for 
individuals and families within the Cherokee Nation, with certain 
economic costs borne by tribal agencies and other entities. 
However, these consequences do not threaten the Cherokee 
Nation's ability to make its own laws and be ruled by them. 

Id. at *8 (internal citations, quotation marks and alterations omitted).  See also id. at *9 (even 

crediting the evidence of “the harm opioid abuse has caused to individual tribal members and 

families, and costs borne by the tribe, the Court cannot plausibly find that such harm is 

‘catastrophic for tribal self-government’”) (quoting Plains Commerce Bank, 554 U.S. at 341).   

Similarly, the Eighth Circuit also recognized that Montana’s second exception would not apply 

to the type of tort claims alleged here:  

 To some extent, it can be argued that torts committed by or against 
Indians on Indian land always threaten or have some direct effect 
on the political integrity, the economic security, or the health or 
welfare of the tribe. But this generalized threat that torts by or 
against its members pose for any society, is not what the second 
Montana exception is intended to capture. 

Philip Morris USA, Inc., 569 F.3d at 943 (internal citations, quotation marks and  alterations 

omitted).  Accord Strate, 520 U.S. at 458 (even alleged conduct that “endanger[s] all in the 
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vicinity, and surely jeopardize[s] the safety of tribal members” does not fall under Montana’s 

second exception because “if Montana’s second exception requires no more, the exception 

would severely shrink the rule”). 

Here, McKinsey’s alleged conduct had – at most – an indirect effect on the Tribe that did 

not imperil its self-government.  Viewed most favorably to Red Cliff, the Tribal Complaint 

alleges that McKinsey’s sales and marketing advice was adopted by its pharmaceutical clients, 

that those clients used that advice in some way to encourage physicians to prescribe opioids 

more frequently and that some opioids were either prescribed to, or made their way into the 

hands of, Red Cliff members, with devastating effects.  Without minimizing the severity of the 

Tribe’s allegations regarding the opioid epidemic’s effect on the Tribe, the Tribal Complaint 

alleges precisely the type of “generalized threat” to any society, where the alleged conduct 

“endangers all in the vicinity,” including the Tribe and its members.  Indeed, the Tribal 

Complaint confirms that the harm it seeks to redress from the opioid epidemic does not threaten 

the tribe’s sovereignty, but is a societal ill felt across the nation. See. e.g., TC ¶ 2 (alleging the 

effects of the opioid epidemic “in upper Wisconsin and throughout the United States”); id. ¶ 75 

(“Red Cliff’s own experience treating opioids illustrates the[] national trends and those of the 

tribal community generally”); id. ¶ 97 (“The overall opioid crisis continues to burn wildly . . .”); 

id. ¶ 98 (“All of this led to the opioid epidemic reaching epic proportions throughout the United 

States.”).  Similar to allegations in McKesson, the Tribe’s claims here do not impinge on its self-

government and do not fall within Montana’s second exception and tribal jurisdiction cannot be 

established.  See McKesson, 2018 WL 340042, at *8 (“a generalized threat of injury to the tribe 

or its members from tortious conduct is not enough to confer tribal jurisdiction over the conduct 

of nonmembers.”).   
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B. The Tribal Exhaustion Doctrine Does Not Apply 

McKinsey’s likelihood of success is not affected by the tribal exhaustion doctrine 

because it is not required to exhaust its jurisdictional challenge in Tribal Court before raising 

them in this court.  Tribal exhaustion is not jurisdictional, but is a “prudential doctrine” that need 

not apply to every claim brought by an Indian tribe.  Jackson, 764 F.3d at 785.  Where, as here, it 

is clear that tribal courts lack jurisdiction, “adherence to the tribal exhaustion requirement in 

such cases would serve no purpose other than delay, and is therefore unnecessary.”  Nevada, 533 

U.S. at 369 (quoting Strate, 520 U.S. at 459 n.14) (internal quotation marks omitted).  Thus, the 

Supreme Court and federal courts have not hesitated to dispense with exhaustion where tribal 

jurisdiction was plainly lacking. See Nevada, supra; Jackson, 764 F.3d at 786 (tribal exhaustion 

not required where there was no colorable claim of tribal jurisdiction); (finding it “plain” that the 

tribe lacked adjudicatory authority over disputes arising from conduct occurring outside the 

reservation and dispensing with exhaustion requirement); Philip Morris USA, Inc., 569 F.3d at 

945 (exhaustion not required in the absence of a “colorable claim” of tribal jurisdiction);  

McKesson, 2018 WL 340042, at * 9 (exhaustion not required where “the lack of tribal court 

jurisdiction is sufficiently clear, such that further proceedings in the Tribal Court Action would 

serve no purpose other than delay.”); Strate, 520 U.S. at 459 n.14 (“When, as in this case, it is 

plain that no federal grant provides for tribal governance of nonmembers' conduct on land 

covered by Montana's main rule,” tribal exhaustion requirement “must give way”).  Because 

there is simply no authority to establish tribal jurisdiction over the allegedly tortious off-

reservation conduct of a non-member, exhaustion is not required before McKinsey is entitled to 

declaratory relief.      
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C. McKinsey will Suffer Irreparable Harm Absent an Injunction that Far Outweighs 
any Inconvenience to the Tribe 

Given the unique aspects of tribal litigation with an entity that has sovereign immunity,  

requiring McKinsey to undergo the burden and expense of a tribal proceeding constitutes 

irreparable harm.  In this context, “where a tribal court clearly lacks jurisdiction, courts have 

found a litigant's time and expense to defend itself may constitute irreparable harm.” McKesson, 

2018 WL 340042, at *10 (collecting cases); see also id. at 11 (forcing plaintiff to proceed with 

tribal litigation amounts to a “substantial burden” warranting injunctive relief “because the tribal 

court clearly lacks jurisdiction such that further proceedings there would serve no purpose other 

than delay”); JW Gaming Dev., LLC v. James, 544 F. Supp. 3d 903, 921 (N.D. Cal. 2021) 

(enjoining tribal proceeding and “underscoring that all of the work, money, time, uncertainty, 

and confusion caused by this portion of the Tribal Court Action would be for nothing: the Tribal 

Court lacks authority . . .”).   

This harm to McKinsey is particularly acute here, given the existence of multi-district 

litigation against McKinsey, entitled In Re: McKinsey & Co., Inc. National Prescription Opiate 

Consultant Litigation, presently pending before the United States District Court for the Northern 

District of California (the “MDL”), where allegations concerning McKinsey’s consulting 

services related to opioids are already being litigated.  See Rozina Dec. ¶ 3.  Dozens of actions 

brought by other tribes involving similar allegations of wrongdoing by McKinsey are already 

part of the MDL which allows for coordination so as to achieve an efficient and consistent 

resolution, as contemplated by 28 U.S.C. § 1407. See Rozina Dec. ¶ 4.  By contrast, if this Tribal 

Action is allowed to proceed, McKinsey will lose its statutory right to remove and/or transfer the 

Red Cliff action to the MDL.  The benefits of coordination that the MDL provides will be lost, as 

McKinsey will be forced to litigate the same issues that are raised in the pending federal actions 
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in a separate tribal forum.  And this expenditure of additional time and resources will be wasted 

given the Tribal Court’s lack of jurisdiction.   

Additionally, if McKinsey is required to exhaust tribal remedies and it loses before the 

Tribal Court, the Tribe could seek to enforce an adverse judgment because that judgment would  

not automatically be stayed during an appeal under tribal law. See Rozina Dec., Ex. 1 [Red Cliff 

Code Ch. 4] §  4.48.1 (appeals “shall not prevent the enforcement of the judgment of the trial 

court,” unless the trial court so directs).  And any appeal by McKinsey would also require it to 

make “a cash deposit or bond in an amount equal to the amount of the judgment, plus costs.”  Id. 

Ex. 2 [Red Cliff Code Ch. 31] § 31.8.5.  Given the Tribe’s sovereign immunity, McKinsey 

would face a significant risk that its deposit or bond could not be recouped, even if this Court 

were to subsequently find that Tribal Court lacked jurisdiction.  This constitutes irreparable 

harm.  See Crowe & Dunlevy, P.C., 640 F.3d at 1157 (recognizing that the inability to recoup 

money damages, “for reasons such as sovereign immunity, constitutes irreparable injury”) 

(citation omitted).8  

Moreover, while economic harm is generally not considered irreparable because it can be  

compensated by damages, the costs McKinsey would be required to expend needlessly defending 

the tribal litigation are likely not compensable.  Cf. JW Gaming, 544 F. Supp. 3d at 921 (noting 

that “it is not at all clear” that such expenses can be recompensed).    

                                                 
8  The same provision of the Red Cliff Code permits the deposit/bond requirement to be 
waived in limited circumstances: “only when in the judgment of the Court such deposit/bond is 
not in the interest of justice and/or such waiver does not unnecessarily harm the judgment 
holder.”  Rozina Dec., Ex. 2.  The Code also gives the appellate court to stay enforcement of any 
judgment.  Id. § 31.9.1.   However, these provisions do not cure the potential harm.  See 
McKesson, 2018 WL 340042, at *10 (because order staying execution or waiving a bond is 
discretionary and subject to reversal, threat of irreparable harm remains).  
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In contrast to the substantial harm to McKinsey from being forced to expend time and 

resources litigating in a court that plainly lacks jurisdiction, the Tribe will not be harmed by the 

issuance of the requested injunction.   The Tribe will still be able to bring its claims against 

McKinsey “in another, non-tribal forum.”  McKesson, 2018 WL 340042, at *11.9  Indeed, other 

tribes have already done so; there are approximately 30 similar actions brought by other tribes 

seeking relief against McKinsey – some brought by the same counsel that represents Red Cliff in 

the Tribal Action. Rozina Dec. ¶ 4.   All of these other tribal actions were brought in federal or 

state court, undoubtedly in recognition of the limited nature of tribal jurisdiction that does not 

extend to the claims against McKinsey.   No cognizable harm to Red Cliff results from depriving 

it of jurisdiction that it is not authorized to exercise.  Cf. Crowe & Dunlevy P.C., 640 F.3d at 

1158 (rejecting claim that harm exists in the form of “impair[ing] the authority of the tribal 

courts” when those courts lack jurisdiction).   

D. An Injunction will not Harm the Public Interest   

Entry of an injunction serves the public interest because it prevents the Tribal Court from 

asserting jurisdiction that it lacks.  By contrast, given the absence of a colorable claim of 

jurisdiction, “it would not serve the public interest to require Plaintiff[] to litigation through the 

tribal court system before challenging jurisdiction in this Court.” McKesson, 2018 WL 340042, 

at *11.  See also Benally, 514 F. Supp. at 363 (“Nor will the public interest be harmed by an 

injunction preventing the defendants from participating in an unlawful exercise of tribal 

power.”).  Enjoining tribal proceedings that plainly lack jurisdiction also protects nonmembers 

                                                 
9  Following the district court’s issuance of an injunction against the tribal proceeding in 
McKesson, the Cherokee Nation voluntarily dismissed the tribal proceedings and filed suit in 
Oklahoma State Court and the district court action was dismissed as moot.   See McKesson Corp. 
v. Hembree, No. 17-CV-323-TCK-FHM, 2018 WL 4621833, at *1 (N.D. Okla. Sept. 26, 2018).   
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from being subjected to tribal authority to which they never consented.  As stated by the Tenth 

Circuit, “[w]e simply are not persuaded the exertion of tribal authority over [ ] a non-consenting, 

nonmember, is in the public’s interest.”  Crowe & Dunlevy, 640 F.3d at 1158.  Accord Plains 

Commerce Bank, 554 U.S. at 337 (acknowledging the “risk of subjecting nonmembers to tribal 

regulatory authority without commensurate consent,” given that “nonmembers have no part in 

tribal government—they have no say in the laws and regulations that govern tribal territory.”).  

Issuance of an injunction promotes the public interest by preventing the Tribal Court from 

exceeding its jurisdictional reach to adjudicate claims over which it has no authority. 

CONCLUSION 

For the foregoing reasons, McKinsey respectfully request that its motion for a 

preliminary injunction be granted, enjoining the Defendants and their agents or successors from 

taking any action in the Tribal Action currently pending in the Red Cliff Band .   

Dated: March 22, 2022  
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