
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
NAVAJO AGRICULTURAL PRODUCTS 
INDUSTRY, 
 
 Plaintiff, 
 

vs.       Civil No. 20-CV-01183 
 

THE UNITED STATES OF AMERICA,  
 
 Defendant. 
 
 COMPLAINT FOR DAMAGES 

UNDER THE FEDERAL TORT CLAIMS ACT 
 

Comes now the Plaintiff, NAVAJO AGRICULTURAL PRODUCTS INDUSTRY, 

by and through its attorneys, MASON & ISAACSON, P.A., and for its Complaint states: 

 PARTIES 

1.  Plaintiff, Navajo Agricultural Products Industry (NAPI) is an enterprise of the 

Navajo Nation which was created in 1970 for the purpose of operating a profitable commercial 

farm in order to create economic opportunities for the Navajo people.   

2. The Navajo Nation is a federally-recognized Indian tribe with a governing body 

recognized by the Secretary of the Interior. The lands and resources of the Navajo Reservation 

cover approximately 27,400 square miles and extend into the states of Arizona, Colorado, New 

Mexico, and Utah. The Nation’s seat of government is located in Window Rock, Navajo 

Nation, Arizona. The Nation depends heavily on resources provided by the San Juan River. 

By the filing of this action, the Navajo Nation does not waive its sovereign immunity and does 
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not consent to suit as to any claim, demand, offset, or cause of action of the United States, its 

agencies, officers, agents, or any other person or entity in this or any other court. 

3. Defendant, the United States of America, is subject to suit for damages caused 

by the negligent and wrongful acts and omissions of employees of the Government while 

acting within the course and scope of their office or employment, under the circumstances 

where the Defendant, if a private person, would be liable to the Plaintiff, pursuant to the 

Federal Tort Claims Act. At all relevant times, the Defendant, the United States of America, 

acted through its agency, the United States Department of the Interior, Bureau of Reclamation. 

The Bureau of Reclamation (USBR) is a part of the U.S. Department of the Interior and is 

charged with water management in the Western states. The USBR has primary management 

authority over the Navajo Indian Irrigation Project (NIIP). 

VENUE AND JURISDICTION 

4. This action is filed under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 

1346(b), 2671 et seq., against the United States of America, which vests exclusive subject matter 

jurisdiction of Federal Tort Claims Act litigation in the Federal District Court. 

5.   Venue is proper in that the causes of action set forth herein arise out of an 

incident or incidents that occurred at a location within the State of New Mexico which is 

served by the Federal District Court for the District of New Mexico. 

6. Plaintiff has fully complied with the provisions of 28 U.S.C. § 2675 of the 

Federal Tort Claims Act. 
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7.  In August of 2017, the USBR issued a report in which the USBR admitted it 

was negligent in its inspection and maintenance of the NIIP, which negligence is the basis of 

this lawsuit. 

8.  On February 22, 2019, before this action was instituted, notice of the claims set 

forth herein was timely filed and delivered to United States Department of Interior, Attn: 

Harrison Nez, Bureau of Indian Affairs, Navajo Regional Office, Post Office Box 1060, 

Gallup, New Mexico 87305, and to the United States Bureau of Reclamation, Denver Federal 

Center, Bldg. 67, Denver, Colorado 80225-0007, via U.S. Postal Service Certified Mail, return 

receipt requested. Copies of the Notices of Claims and executed receipts are attached hereto 

and incorporated herein as Exhibit A. 

9. The Defendant United States of America and the Department of the Interior, 

Bureau of Indian Affairs, and USBR issued a final denial of the claim by letter dated May 14, 

2020 and sent by certified mail, a copy of which letter is attached hereto as Exhibit B. 

10.  This Complaint is timely filed within 6 months of the final denial pursuant to 

28 U.S.C. § 2401(b). 

FACTS 

11. This lawsuit involves the Kutz Siphon which is part of the Navajo Indian 

Irrigation Project (NIIP) that burst and caused NAPI to suffer a loss of crops and business. 

12. In 1962, the United States Congress authorized the Navajo Indian Irrigation 

Project (NIIP), a 110,630-acre, 508,000 acre-foot irrigation project located in the northeastern 
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corner of the Navajo Reservation, just south of Farmington, New Mexico. 43 U.S.C. §615ii-

615zz (1962); Pub. L. No. 87-483 (§§2-18), 76 Stat. 120 (1962). 

13. The NIIP, a network of irrigation facilities taking water from the Navajo Dam 

and reservoir, is located in the San Juan River Basin in northwestern New Mexico. 

14. On April 16, 1970, NAPI was created by the Navajo Nation Council as an 

enterprise with the day-to-day responsibility to operate the commercial farm.  

15. The objective of the NIIP is to irrigate 110,630 acres of Navajo farmland. 

Navajo Lake is the storage reservoir for approximately 508,000 acre-feet of annual allocated 

water to irrigate the NAPI farm at full build-out. 

16. NIIP’s development is broken into 11 Blocks, with approximately 10,000 acres 

in each block. Block 1 was first irrigated in 1976, and Block 8 started irrigating in 2002.  

17. The irrigation system and siphons are completely owned by the Defendant, and 

NAPI was not permitted to do any maintenance on the Kutz Siphon other than at the direct 

orders by the USBR. 

18. The USBR was aware of the old and failing nature of the irrigation system and 

Kutz Siphon for a number of years. 

19. Electromagnetic inspections indicated 30 broken wires in 2002 and 60 broken 

wires in 2010 for the section of the Kutz Siphon that ultimately failed. 

20. The USBR was aware of the problems revealed by the prior electromagnetic 

inspections at the Kutz Siphon. 
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21. A 17.5 foot diameter prestressed cylinder pipe (PCCP) failed in the NIIP in 

Farmington, New Mexico, on May 13, 2016. The pipe, designed by USBR and installed in 

1972, featured double-wire wrap with a 16-gauge steel liner. 

22. This failure occurred in the section of the NIIP called the Kutz Siphon. 

23. When the pipe ruptured, it blew concrete 100 to 200 feet away, with debris 

damaging an overhead powerline. 

24. The pipe failure discharged water at a rate of about 1000 cubic feet per second 

into the San Juan River, with approximately one million gallons lost in a nearby wash. 

25. NAPI was able to shut down their main water delivery system within minutes. 

26. NAPI and its farmers has just planted their crop, and 75,000 acres of irrigated 

land were suddenly out of service due to the pipe breach. 

27. Repairs were not able to be completed and service restored on the Kutz Siphon 

until mid-June, 2016. 

29. The United States and USBR owed a duty to the NAPI to conduct, regulate, 

maintain, and oversee the operations, inspections, and conditions at the Kutz Siphon in a 

reasonable manner and with reasonable care. Failure to exercise reasonable care in these 

circumstances posed a foreseeable risk of harm to NAPI and the Navajo Nation, whose 

people, livestock, and crops depend significantly on the water provided by the Kutz Siphon. 
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30. In August of 2017, a report was issued by an engineer with the USBR Technical 

Service Center in which the USBR admitted it was negligent in its inspection and maintenance 

of the NIIP. 

31. Specifically, as revealed by the report, among other things, the USBR negligently 

breached its duty to inspect and maintain the pipe, negligently permitted the Kutz Siphon to 

“Run to Failure,” and also failed to: 

 a.  Determine when more frequent or real-time monitoring was needed for 

the Kutz Siphon before the break, as more frequent monitoring is needed as the pipe near the 

end of its useful life in order to make decisions and budget for when a pipeline will require 

replacing. 

 b. Implement a regular and appropriate inspection program for the pipes. 

 c. Have spare replacement sections and materials in place to address 

emergency situations quickly. 

 d.  Keep stationing consistent between inspections. 

 e. Consider long-term monitoring based upon the findings from previous 

inspections. 

 f.  Use the inspection and monitoring program to determine the extent and 

location of specific problem areas and identify proactive repairs that can be made before failure 

occurs. 
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32. As a direct and proximate result of USBR’s negligence, NAPI suffered damages 

totaling approximately $8,000,000,  in loss of crop revenue, forced reductions in labor force, 

for loss of water access to community livestock, residences, and businesses, and for other costs 

suffered as a result of the rupture. 

COUNT ONE – NEGLIGENCE 

33. Plaintiff realleges and reincorporates each and every allegation above as if fully 

set forth herein. 

34. Defendant United States and USBR was subject to a duty to carry out their 

activities in connection with the Kutz Siphon with the level of care that someone of ordinary 

prudence would have exercised under the same circumstances. This includes, but is not limited 

to, following reasonable engineering, safety, and other applicable standards in the industry. 

35. The USBR breached its duty of care to NAPI. 

36. At all times relevant to this Complaint, the USBR had a duty to hire competent 

administrators, engineers, employees and staff to meet its standards of care to NAPI as regards 

the inspection and maintenance of the Kutz Siphon. The USBR knew, or should have known, 

that the USBR staff was not properly trained, and\or supervised, in a manner necessary to 

meet the duty of care for NAPI and the Kutz Siphon that met all applicable industry and other 

relevant standards; that demonstrated the standard and degree of expertise and skill required 

of competent engineers, administrators and other staff; and that was consistent with the 

expertise that the USBR presented to NAPI and the community at large. 
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37. The USBR breached its duty by hiring incompetent, inexperienced and/or 

unqualified engineers, administrators, employees, agents and staff. 

38. The USBR breached its duty by negligently retaining incompetent, 

inexperienced, unqualified and/or inadequately trained engineers, administrators, employees, 

agents and staff. 

39. Specifically, as revealed by the USBR report, among other things, the USBR 

negligently breached its duty to properly inspect and maintain the pipe, negligently permitted 

the Kutz Siphon to “Run to Failure,” and negligently failed to: 

 a.  Determine when more frequent or real-time monitoring was needed for 

the Kutz Siphon before the break, as more frequent monitoring is needed as the pipe near the 

end of its useful life in order to make decisions and budget for when a pipeline will require 

replacing. 

 b. Implement a regular and appropriate inspection program for the pipes. 

 c. Have spare replacement sections and materials in place to address 

emergency situations quickly. 

 d.  Keep stationing consistent between inspections. 

 e. Consider long-term monitoring based upon the findings from previous 

inspections. 
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 f.  Use the inspection and monitoring program to determine the extent and 

location of specific problem areas and identify proactive repairs that can be made before failure 

occur. 

 g. Either repair the known problems in the water system, in particular the 

Kutz Siphon, or failed to permit NAPI to hire someone to repair the system, in particular the 

Kutz Siphon. 

40. As a direct and proximate result of Defendant’s negligence, NAPI sustained 

damages totaling approximately $8,000,000, in loss of crop revenue, forced reductions in labor 

force, and loss of water access to community livestock, residences, and businesses, and for 

other costs suffered as a result of the rupture. 

41. The acts and/or omissions set forth above would constitute a claim under the 

laws of the Navajo Nation and the State of New Mexico. 

42. The Defendant is liable to Plaintiff under 28 U.S.C. § 1346(b)(1). 

COUNT TWO - NEGLIGENT HIRING, TRAINING, SUPERVISION 
AND RETENTION 

 
43. Plaintiff realleges and reincorporates each and every allegation above as if fully 

set forth herein. 

44.  Defendant United States and USBR were negligent in hiring, contracting of, 

training, supervision and retention of its directors, officers, administrators, engineers, 

employees, agents, and staff in regard to NAPI and the Kutz Siphon.  
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45.  Defendant’s negligence includes but is not limited to:  

 a.  Inadequate screening of prospective employees;  

 b.  Inadequate management, training, and enforcement of policies regarding 

operation and maintenance of the NIIP and Kutz Siphon;  

 c.  Placement or retention of employees in regard to the operation, 

inspection, maintenance, and repair of the NIIP and Kutz Siphon; and/or  

 d.  Inadequate supervision of its employees in regard to the operation, 

inspection, maintenance, and repair of the NIIP and Kutz Siphon.   

46.  As a proximate result of Defendant’s negligence in hiring, training, supervision 

and retention of its employees, NAPI sustained damages totaling approximately $8,000,000, 

in loss of crop revenue, forced reductions in labor force, and loss of water access to 

community livestock, residences, and businesses, and for other costs suffered as a result of the 

rupture. 

47. The acts and/or omissions set forth above would constitute a claim under the 

laws of the Navajo Nation and the State of New Mexico. 

48. The Defendant is liable to Plaintiff under 28 U.S.C. § 1346(b)(1). 

COUNT THREE – VICARIOUS LIABILITY, RESPONDEAT SUPERIOR, 
OSTENSIBLE AGENCY AND/OR AGENCY 

 
49. Plaintiff realleges and reincorporates each and every allegation above as if fully 

set forth herein. 
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50. As all times relevant to this Complaint, the directors, officers, administrators, 

engineers, employees, agents, and staff were employed by and/or acting on behalf of the 

Defendant. 

51. At all times relevant to this Complaint, the directors, officers, administrators, 

engineers, employees, agents, and staff acted within their respective capacities and scopes of 

employment for the Defendant.  

52. The directors, officers, administrators, engineers, employees, agents, and staff 

negligently and/or recklessly, directly and proximately caused damages to Plaintiff, including 

both acts of omission and acts of commission.  

53. As a direct and proximate result of Defendant’s negligence, NAPI sustained 

damages totaling approximately $8,000,000, in loss of crop revenue, forced reductions in labor 

force, and loss of water access to community livestock, residences, and businesses, and for 

other costs suffered as a result of the rupture. 

54. The acts and/or omissions set forth above would constitute a claim under the 

laws of the Navajo Nation and the State of New Mexico. 

55. The Defendant is liable to Plaintiff under 28 U.S.C. § 1346(b)(1). 

PRAYER FOR RELIEF 

Plaintiff Navajo Agricultural Products Industry requests that it be awarded 

compensatory damages against the Defendant United States of America for all injuries and 
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damages suffered by NAPI in an amount to be proven at trial, post-judgment interest, costs, 

and all other relief that this Court deems proper and just. 

Respectfully submitted, 
 

MASON & ISAACSON, P.A. 
 
 

By /s/Patrick T. Mason    
Patrick T. Mason 
Attorneys for Plaintiff NAPI 
104 East Aztec Ave. 
P.O. Box 1772 
Gallup, New Mexico 87305 
(505) 722-4463 
Fax (505) 722-2629 
Email: p.mason@milawfirm.net  
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