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UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

 
 
DOREEN BROWN, LOUELLA 
STANTON, ELDON BROWN, 
DWIGHT BROWN, GILBERT 
GEORGE, ELENA LOYA, ELISA 
DICK, LOVELLE BROWN, KEVIN 
DICK & LESLIE SMARTT, JR., 
                                              
Plaintiffs, 
 
v. 
 
DEB HAALAND, SECRETARY, 
UNITED STATES DEPARTMENT 
OF INTERIOR, in her official 
capacity, 
                                                
Defendant. 

 
 
Case No.: 21-CV-00344-MMD-CLB 
 
 
 
RESPONSE TO GOVERNMENT'S 
MOTION TO DISMISS 

 

 Comes Now the Plaintiffs, who are the long-time Residents of the 

Winnemucca Indian Colony, by and through counsel of record, Nevada Legal 
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Services, Inc., and respectfully respond to the government's Motion to Dismiss (ECF 

No. 47) as follows:  

1. LIMITED DISCOVERY SHOULD BE ORDERED TO PROVIDE A 

COMPLETE RECORD OF EXHAUSTION OF ADMINISTRATIVE REMEDIES 

 The government seeks to dismiss Plaintiffs' (hereinafter "Residents” or 

“Indian Residents”) proposed amended complaint (ECF No. 29) because it believes 

that the Residents did not exhaust their administrative remedies with the Bureau of 

Indian Affairs (hereinafter "Agency" or "BIA") (ECF No. 47, p. 2). The government 

alleges that the Residents failed to engage in mandatory administrative exhaustion 

under the Administrative Procedure Act (APA) and the Contract Disputes Act 

(CDA). But the records of the Residents' efforts at administrative exhaustion are now 

in the Agency's hands. Limited discovery should be allowed for the Agency to 

produce these records. The Residents have contacted the Agency on myriad 

occasions through telephone calls, text messages, emails and letters. The proposed 

first amended complaint (ECF No. 29) filed by the Residents on November 17, 2021, 

would not have been filed had the Agency observed its trust responsibility and 

acknowledged the Residents' cries for help. Cobell v. Norton, 240 F.3d 1081, 1086 

(D.C. Cir. 2001) ("the federal government has failed time and again to discharge its 

fiduciary duties.") 
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2. EVEN WITHOUT LIMITED DISCOVERY THE RESIDENTS 

DEMONSTRATE SUBSTANTIVE EVIDENCE OF THEIR CONCERTED, 

GOOD FAITH EFFORTS TO EXHAUST ADMINISTRATIVE REMEDIES. 

 The Residents attach the following exhibits: 

 Exhibit 1. Letter to Agency Western Regional Director dated July 12, 2021, 

complaining of fraud and malfeasance regarding the Agency's 638 contract for 

judicial services with the interim tribal council of Winnemucca Indian Colony.  

 Exhibit 2. Letter to Agency Contracting Officer dated July 14, 2021, 

complaining of fraud and malfeasance regarding the Agency's 638 contract for 

judicial services with the interim tribal council of Winnemucca Indian Colony.  

 Exhibit 3. Letter to Secretary of Interior dated July 19, 2021, complaining of 

fraud and malfeasance regarding the Agency's 638 contract for judicial services with 

the interim tribal council of Winnemucca Indian Colony. 

 Exhibit 4. Letter to Bureau of Indian Affairs -- Office of Inspector General 

(OIG) dated July 19, 2021, complaining of fraud and malfeasance regarding the 

Agency's 638 contract for judicial services with the interim tribal council of 

Winnemucca Indian Colony.  

 Exhibit 5: Letter to Department of Interior -- Office of Inspector General dated 

August 24, 2021, complaining of fraud and malfeasance regarding BIA's 638 
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contract for judicial services with the interim tribal council of Winnemucca Indian 

Colony.  

 Exhibit 6: Letter from Department of Interior -- Office of Inspector General 

dated August 31, 2021, referring complaint back to the Bureau of Indian Affairs. 

 These are formidable attempts at administrative exhaustion where the Agency 

failed in its trust responsibility by standing mute while the Residents were attacked. 

The Residents' Motion to Amend their complaint (the proposed First Amended 

Complaint) (ECF No. 29) was filed on November 17, 2021, six months after the 

Residents' July complaint. The Agency's trust responsibility to the individual Indians 

of the Colony required a timely response. It is clear that the Agency failed to 

discharge its fiduciary, constitutional, statutory and regulatory duties to the 

Residents as they faced an emergency, including demolitions and evictions without 

due process. Cobell, 240 F.3d 1086.  

 Many of the Indian Residents were elderly, women and children - some with 

disabilities and chronic diseases – and they had lived in the Colony for decades. The 

attack on their homes significantly impacted the health of some of the most 

vulnerable during the COVID-19 pandemic. Resident Gilbert George died from 

stress related to the attack of demolitions and evictions. Barbra Mills had the same 

fate, complicating her intense stress with COVID-19. Kevin Dick collapsed during 
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this Court's hearing on November 5, 2021. Despite their cries for help the Agency 

failed to discharge its trust responsibility to these Indians.1 

3. THE BUREAU OF INDIAN AFFAIRS MUST MONITOR THE 

PERFORMANCE OF THE 638-CONTRACT TO DETERMINE WHETHER 

RIGHTS VIOLATIONS HAVE OCCURRED PRIOR TO DISCRETIONARY OR 

MANDATORY RE-ASSUMPTION OF JUDICIAL SERVICES. 

 The government's principle argument about mandatory administrative 

exhaustion puts the cart before the horse. It misunderstands the sequence of relief 

requested by the Residents. Each claim for relief of the Residents contains the 

following: That the Agency be enjoined to "monitor" and "oversee" its contracted 

programs (ECF No. 29 pp. 20-24). Prior to re-assumption (whether mandatory or 

discretionary) the Secretary's duty to monitor and oversee the 638 contract is 

mandatory. Program "standards" and program "reports" made to the Agency are 

regular clauses in forming a 638 contract. 25 C.F.R § 900.8(g)(4) & (5) (ECF 29, 

pp. 12-13 ¶ 23 & 47). The re-assumption statute (25 U.S.C. § 5330) and the 

                                                           
1 The Nooksack Example: A similar attack is being made on 63 members of 
Nooksack Tribe that came to the attention of the United Nations. “We appeal to the 
US Government to respect the right to adequate housing, which is enshrined under 
article 25(1) of the Universal Declaration of Human Rights and article 21 of the 
United Nations Declaration on the Rights of Indigenous Peoples, and to ensure 
that it abides by its international obligations, including with respect to the rights of 
indigenous peoples….” 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=28081
&LangID=E (emphasis added). 
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contract itself do not say that the Agency may monitor and may oversee the 

contracts. The Agency shall do so: "Each contract or grant agreement entered into 

pursuant to sections 5321 and 5322 of this title shall provide that in any case where 

the appropriate Secretary determines…." Id., emphasis added.2 

                                                           
2 § 5330. Rescission of contract or grant and assumption of control of 
program, etc.; authority; grounds; procedure; correction of violation 
as prerequisite to new contract or grant agreement; construction with 
occupational safety and health requirements:  
 
Each contract or grant agreement entered into pursuant to sections 
5321 and 5322 of this title shall provide that in any case where the 
appropriate Secretary determines that the tribal organization's 
performance under such contract or grant agreement involves (1) the 
violation of the rights or endangerment of the health, safety, or 
welfare of any persons; or (2) gross negligence or mismanagement 
in the handling or use of funds provided to the tribal organization 
pursuant to such contract or grant agreement, or in the management 
of trust fund, trust lands or interests in such lands pursuant to such 
contract or grant agreement, such Secretary may, under regulations 
prescribed by him and after providing notice and a hearing on the 
record to such tribal organization, rescind such contract or grant 
agreement, in whole or in part, and assume or resume control or 
operation of the program, activity, or service involved if he 
determines that the tribal organization has not taken corrective action 
as prescribed by the Secretary to remedy the contract deficiency, 
except that the appropriate Secretary may, upon written notice to a 
tribal organization, and the tribe served by the tribal organization, 
immediately rescind a contract or grant, in whole or in part, and 
resume control or operation of a program, activity, function, or 
service, if the Secretary finds that (i) there is an immediate threat of 
imminent harm to the safety of any person, or imminent substantial 
and irreparable harm to trust funds, trust lands, or interests in such 
lands, and (ii) such threat arises from the failure of the contractor to 
fulfill the requirements of the contract. In such cases, the Secretary 
shall provide the tribal organization with a hearing on the record 
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 The wording of the statute presumes the Secretary makes her determination 

before deciding about re-assumption. The Agency's mandatory duty under § 5330  

is to determine whether the tribal organization's performance under the contract 

involves "…the violation of the rights or endangerment of the health, safety, or 

welfare of any persons; or… gross negligence or mismanagement in the handling 

or use of funds provided to the tribal organization. . . ." Id.  Once the mandatory 

determination is made, then re-assumption may be required. The ultimate decision 

about re-assumption must first be based on a determination of the contractor's 

performance. The government skips ahead to discretionary re-assumption as if the 

mandatory determination has already been made.  

 That is putting the cart before the horse. Here the mandatory determination 

is not being made or even attempted. Instead of determining anything, the Agency 

dawdles. That is not an option under § 5330. While the Agency dawdles its 

                                                           
within ten days or such later date as the tribal organization may 
approve. Such Secretary may decline to enter into a new contract or 
grant agreement and retain control of such program, activity, or 
service until such time as he is satisfied that the violations of rights 
or endangerment of health, safety, or welfare which necessitated the 
rescission has been corrected. In any hearing or appeal provided for 
under this section, the Secretary shall have the burden of proof to 
establish, by clearly demonstrating the validity of the grounds for 
rescinding, assuming, or reassuming the contract that is the subject 
of the hearing. Nothing in this section shall be construed as 
contravening the Occupational Safety and Health Act of 1970, as 
amended. 
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contractor demolishes homes and evicts the traditional Residents of the Colony 

without notice and without compensation, using 638 contract money to attack the 

Residents regardless of the "persons" meant to be protected by the statute. The 

Residents sued the Agency, seeking to enjoin it to make its non-discretionary 

determination as required by law.  

4. THIS COURT HAS SUBJECT-MATTER JURISDICTION OVER 

PLAINTIFFS’ CONSTITUTIONAL AND STATUTORY CLAIMS. 

 The theme of the government's motion to dismiss is administrative exhaustion. 

The Residents' first amended complaint invokes federal question jurisdiction, 

revealing two sets of fundamental rights that require judicial review without 

administrative exhaustion (ECF 29 pp. 21-22). First, as a matter of law, the 

Residents' constitutional claims about the Agency's duty to enforce its own rules and 

regulations require Article III judicial review without further administrative 

exhaustion because, by definition, the Agency is unable to decide constitutional 

questions.  

 Whether an agency’s procedures comport with due process requirements 

presents a question of law reviewed de novo.  See Ramirez-Alejandre v. Ashcroft, 

319 F.3d 365, 377 (9th Cir. 2003) (en banc) (noting no deference is owed to 

agency); Gilbert v. Nat’l Transp. Safety Bd., 80 F.3d 364, 367 (9th Cir. 1996) (FAA). 

See Diouf v. Napolitano, 634 F.3d 1081, 1090 (9th Cir. 2011) (explaining court will 
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not defer to agency interpretation if it raises “grave constitutional doubts”); Ma v. 

Ashcroft, 257 F.3d 1095,1105 n.15 (9th Cir. 2001) (noting Chevron deference is not 

owed where a substantial constitutional question is raised.) 

 Second, the Residents' fundamental right pursuant to the judicially-created 

fiduciary duty of the United States to protect the constitutional rights of the 

individual Indian Residents requires Article III judicial review without further 

administrative exhaustion because, as a matter of law, the constitutional rights of the 

Indian Residents cannot be adjudicated by the Agency. Id. 

 The Residents proposed first amended complaint (ECF No. 29 p. 2) alleges 

jurisdiction under 28 U.S.C. § 1331. Section 1331 is the general federal question 

provision giving jurisdiction of civil actions “arising under” the Constitution, laws, 

or treaties of the United States. "The boundaries of that concept are set forth by 

Justice Cardozo in Gully v. First National Bank…." Coleman v. U.S. Bureau of 

Indian Affairs, 715 F.2d 1156, 1161 (7th Cir. 1983). The Gully test requires a 

genuine and present controversy shown in the complaint, invoking a right or 

immunity such that it will be "supported if one construction of the law is accepted 

and defeated if another construction is followed." Id. 

 Here the Residents allege federal constitutional violations pursuant to the 

Fifth Amendment to the Constitution of the United States (ECF No. 29 pp. 21 & 23). 

Resolving a claim founded upon a constitutional right is suited to a judicial forum 
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and clearly not appropriate for an administrative board. Dowen v. Warner, 481 F.2d 

642, 643 (9th Cir. 1973). It is a "well-established principle that when constitutional 

questions are in issue, the availability of judicial review is presumed, and [the 

Supreme Court] will not read a statutory scheme to take the extraordinary' step of 

foreclosing jurisdiction unless Congress' intent to do so is manifested by clear and 

convincing’ evidence." Califano v. Sanders, 430 U.S. 99, 108, 99 S.Ct 980, 986 

(1977).  

 The true Indian Residents of the Colony allege their rights to due process of 

law and fundamental fairness were violated by the Bureau of Indian Affairs because 

it refused to follow its own regulations. It refused to enforce federal law governing 

its conduct in relation to the P.L. 638 contract for judicial services between the 

Agency and the interim tribal council of the Winnemucca Indian Colony (ECF 29 p. 

21). United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266-67 

(1954); Vitarelli v. Seaton, 359 U.S. 535, 539-40 (1959).  

 The Accardi doctrine is informed by principles of fundamental fairness and 

due process and, accordingly, it is of particular importance where the agency 

pronouncement at issue affects the rights of individuals. Vitarelli, 359 U.S. at 

539; Morton v. Ruiz, 415 U.S. 199, 235 (1974). The Supreme Court invalidated 

a Bureau of Indian Affairs (BIA) requirement that general assistance payments be 

available only to Indians living on a reservation on the ground that the requirement 
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was issued in non-compliance with a procedural requirement of the BIA's internal 

policy manual, stating “[b]efore the BIA may extinguish the entitlement of these 

otherwise eligible beneficiaries, it must comply, at a minimum, with its own internal 

procedures.”); Ruiz, 415 U.S. at 235, see Lincoln v. Vigil, 508 U.S. 182, 199 

(1993) (explaining that, in Ruiz, the individual Indians challenged a provision 

"contained in a Bureau of Indian Affairs manual" that restricted eligibility for Indian 

assistance. Id. Although the Bureau's own regulations required it to publish the 

provision in the Federal Register, the Bureau had failed to do so. Id. The Bureau's 

failure to abide by its own procedures rendered the provision invalid.  

 The Court held that under those circumstances the denial of benefits would be 

inconsistent with "the distinctive obligation of trust incumbent upon the Government 

in its dealings with these dependent and sometimes exploited people." Seminole 

Nation v. United States, 316 U.S. 286, 299 (1942). The individual Indian Plaintiffs 

in Ruiz were not required to administratively exhaust their fiduciary and 

constitutional claims. Ruiz demonstrated that the protection of the Fifth Amendment 

in relation to the Agency applies to individual Indian plaintiffs pursuant to the 

Accardi doctrine. The Agency shall not intentionally ignore its own regulations that 

"affect the rights" of individual Indians. Ruiz, 415 U.S. at 235.  

 Ruiz further demonstrates that the government's trust responsibility to 

individual Indians redoubles the Agency's obligation to abide by its rules. The U.S. 
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Supreme Court confirmed the Agency's duty to individual Indians in U.S. v. Mitchell, 

463 U.S. 206, 225, 103 S. Ct. 2691, 2972 (1983): "Our construction of these statutes 

and regulations is reinforced by the undisputed existence of a 

general trust relationship between the United States and the Indian people." Id.  

 The government has not asked this Court to dismiss the Residents' 

allegations of constitutional violations under the Fifth Amendment, tacitly 

conceding that these allegations raise federal questions under 28 U.S.C. § 1331 that 

do not require administrative exhaustion. Nor has the government requested this 

Court to dismiss the Residents' claims of violations of the government's trust 

responsibility to the individual Indian Residents of the Colony, once again tacitly 

conceding that these allegations also raise federal questions that do not require 

administrative exhaustion. In relation to 25 U.S.C. § 5330 the government 

concedes that the Residents' allegations raise federal questions that would be 

reviewable by this Court but for a "preclusion of review statute" (ECF No. 47 pp. 

11-12), citing Califano v. Sanders, 430 U.S. at 105.  

 The statute in question reads: "(d) Application of chapter 71 of Title 41: 

Chapter 71 of Title 41 shall apply to self-determination contracts, except that all 

administrative appeals relating to such contracts shall be heard by the Interior 

Board of Contract Appeals established pursuant to section 8 of such Act." 25 
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U.S.C. § 5331(d). The statute applies to contractor disputes, not claims of 

individual Indians who are not under contract. 

 The parties in a Contracts Dispute Act (CDA) proceeding are bound by 

contract. Here the individual Indian Residents of the Winnemucca Indian Colony 

are not parties to the Agency's P.L. 638 contract with the interim tribal council. 

The CDA does not require them to exhaust special CDA/BIA administrative 

procedures. The CDA caselaw cited by the government is anomalous (ECF No. 47 

at pp. 11-12). Southwest Marine involves only contractors: a general contractor, a 

subcontractor, and the United States. Southwest Marine, Inc.,v. U.S., 43 F.3d 420, 

421 (9th Cir. 1994). CDA contractor dispute requirements do not apply to the 

Residents' claims under 25 U.S.C. § 5330 because they are not contractors. But the 

jurisdictional analysis of the Federal Circuit in another CDA case is supportive of 

the Indian Residents' assertion of federal question jurisdiction for their claims 

under 25 U.S.C § 5330 and the Fifth Amendment:  

Courts frequently confuse or conflate the distinction between subject 
matter jurisdiction and the essential elements of a claim for relief…. 
The Supreme Court's decision in Bell v. Hood…is instructive…. 
In Bell, the petitioners brought suit against FBI officers for alleged 
violations of their Constitutional rights under the Fourth and Fifth 
Amendments…. The respondents defended the district court's 
dismissal for lack of federal subject matter jurisdiction on the ground 
that, inter alia, the petitioners could not recover damages based on 
their Constitutional claims…. The [Supreme] Court disagreed and 
reversed the dismissal, holding that the petitioners' complaint 
adequately stated a claim arising under the Constitution of the United 
States and that [j]urisdiction ... is not defeated…by the possibility 
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that the averments might fail to state a cause of action on which 
petitioners could actually recover…. Rather… it is well settled that 
the failure to state a proper cause of action calls for a judgment on 
the merits and not for a dismissal for want of jurisdiction.  
 

Engage Learning, Inc. v. Salazar, 660 F.3d 1346, 1353 ( Fed. Cir. 2011) (internal 

citations and quotation marks omitted).  

 Here the actual Indian Residents allege constitutional claims based on their 

fundamental rights. They allege fiduciary liability claims. They allege Accardi 

claims under 25 U.S.C. § 5330 and 25 C.F.R. §§ 900.247-252. Subject-matter 

jurisdiction for the Residents' federal question claims is "not defeated." Bell v. 

Hood, 327 U.S. 678, 682 (1946). 

5. THE RESIDENTS STATE CLAIMS THAT ENTITLES THEM TO RELIEF. 

 The Agency had (and still has) a fiduciary duty to acknowledge the 

complaints of the Indian Residents. These complaints are from individual Indians, 

who fairly expected the Agency to honor its trust responsibility to them by 

acknowledging their written complaints and explaining how to proceed. Instead, 

the Agency was mute, treating the Residents like voiceless non-people unworthy of 

its cursory glance. The U.S. Supreme Court recognized the Agency's fiduciary duty 

to the Residents in  Mitchell, 463 U.S. at 225. 

 In Mitchell the Supreme Court held that the government's trust responsibility 

applied directly to individual Indians. The Mitchell complaint was led by Helen 
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Mitchell and other individual Indians, and the Court held that the government's trust 

responsibility extended to each of  them as "individual Indians." Id. at 210, 225.  

 Here the Agency owes the same fiduciary duty to Doreen Brown and the other 

individual Indian Residents of the Winnemucca Indian Colony, as alleged in the 

proposed amended complaint: 

Here the Plaintiffs [Doreen Brown and the actual Indian Residents 
of the Colony] have an interest in the trust land on which they reside 
which is specifically recognized by federal Indian trust law, federal 
statutes and regulations…. Judy Rojo, who chairs the interim WIC 
government, has never lived on the 20 acre-parcel where she is 
evicting Plaintiffs and demolishing their homes without prior notice 
and without compensation…. The other WIC interim council 
members have also never lived on the 20 acre-parcel, but they have 
joined with Ms. Rojo in evicting Plaintiffs and demolishing their 
homes without prior notice and without compensation. 
 

ECF No. 29 p.9 ¶¶ 4, 5, 6). The trust responsibility remains well-established. These 

Residents are mostly disabled elders, individual Indians to whom the Agency owes 

a duty of trust under Mitchell, 463 U.S. at 225. Instead, the Agency condoned an 

attack on the Residents: 

 On the morning of November 2, 2021, the Rojo interim council, 
through its agents (non-Indian contractor Mr. Robert “Bob” 
McNichols and his armed hired hands) arrived in the Winnemucca 
Indian Colony in Winnemucca, Nevada with heavy machinery, 
loaders, large “Desert Oasis” dumpsters, and other tools to begin a 
long-planned effort to remove persons and property from the 20-acre 
parcel without notice and without compensation…. That afternoon 
of November 2, 2021, McNichols and his armed hired hands 
demolished long-time resident Elisa Dick’s mobile home…. Elisa 
Dick and her two children became homeless; she received no prior 
notice of the demolition and she received no compensation for her 
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lost home and possessions…. On November 3, 2021, McNichol's and 
his armed hired-hands [all non-Indians] demolished long-time 
resident Leslie Smartt Jr.’s mobile home without notice and without 
compensation. Leslie Smartt Jr.’s home and the personal property 
around his home [were] loaded into a dumpster and taken away. 

 

ECF No. 29, p. 13-14, ¶¶ 27-30. These facts, among others, are detailed in the 

Residents' proposed first amended complaint. They are deemed to be true in regard 

to the government's 12(b)(6) motion to dismiss for failure to state a claim, as the 

government readily concedes (ECF No. 47 p. 6, lines 26-27) citing Bell Atlantic 

Corporation v. Twombly, 550 U.S. 544, 570 (2007). The Residents' state a claim for 

prospective injunctive relief based on statutory, constitutional and  fiduciary duty 

violations that entitle them to relief. 

CONCLUSION 

 Wherefore, Doreen Brown and all the Residents respectfully request that the 

government's motion to dismiss be denied; or, in the alternative, limited discovery 

be ordered regarding their Agency contacts in 2021, as well as the opportunity to 

brief the matter in light of  limited discovery.  

 Respectfully submitted this 1 day of March 2022. 

     /s/jimmy salvator 
     Jimmy Salvator 
     NEVADA LEGAL SERVICES, INC.  
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