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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
Fort Defiance Indian Hospital Board, Inc.,  
 
  Plaintiff,  
 
 v. 
 
Xavier Becerra, Secretary, U.S. Department of 
Health and Human Services, et al., 
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Civil Action No. 1:22-cv-00098-JB-CG 
 
 
 

MOTION FOR IMMEDIATE INJUNCTIVE RELIEF OR IN THE ALTERNATIVE A 
PRELIMINARY INJUNCTION WITH SUPPORTING MEMORANDUM 

 INTRODUCTION 

The Navajo Nation has suffered catastrophic impacts from the deadly coronavirus 

pandemic that has persisted for over two years.  The Nation and its under-resourced health care 

system have fought to continue providing care to a population already challenged by disease, 

poor infrastructure, and extreme remoteness, including by imposing curfews and other mitigation 

measures to stop the spread of infection and death that at times has been at levels among the 

highest in the country.  

In the middle of this chaos, the Indian Health Service (“IHS”) decided to cut the indirect 

contract support cost funding of the Fort Defiance Indian Hospital Board, Inc. (“Fort Defiance” 

or “FDIHB”)—a key support to Fort Defiance’s operations—by almost 90%, despite the fact that 

IHS has been reimbursing these costs for over a decade through a succession of contracts with 

IHS under the Indian Self-Determination and Education Assistance Act (“ISDA”), 25 U.S.C. 

§§ 5301-5423.   
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Fort Defiance proposed to IHS a renewal contract—with an incorporated annual funding 

agreement (“AFA”) for fiscal year (“FY”) 2022—that was materially identical to preceding 

contracts (but for the new contract term).  Yet, contrary to its obligations under the law, IHS 

issued an improper partial declination of Fort Defiance’s proposed indirect contract support cost 

funding.  Fort Defiance now seeks “immediate injunctive relief,” as authorized under § 5331(a) 

of the ISDA, to secure full indirect contract support cost funding for FY 2022 and subsequent 

years.  In the alternative, Fort Defiance requests a preliminary injunction requiring IHS to fully 

fund the renewal contract on a recurring monthly basis pending the disposition of this case on 

summary judgment.   

FACTUAL BACKGROUND 

FDIHB is a 501(c)(3) nonprofit healthcare organization, incorporated under the Navajo 

Nation Non-Profit Corporation Act, 5 N.N.C. §§ 3301-3332, that operates a hospital campus 

with an address in Fort Defiance, Arizona, but which straddles the Arizona/New Mexico border.  

Adkins Decl. ¶ 2.   FDIHB “also operates a health clinic in Sanders, Arizona.”  Id.  FDIHB 

provides health care services to approximately 47,000 people, “most of whom are members of 

the Navajo Nation and reside within the 16 Navajo communities situated in the Fort Defiance 

service area” (formerly known as the IHS Fort Defiance Service Unit).  Adkins Decl. ¶ 3.  Since 

2010, FDIHB has provided these services pursuant to contracts with IHS awarded under Title I 

of the ISDA, 25 U.S.C. §§ 5301-5332.  Adkins Decl. ¶¶ 4-5.  FDIHB has entered into these 

contracts pursuant to authority granted by the Navajo Nation, a federally recognized Indian tribe, 

which has designated FDIHB as a tribal organization authorized to contract with IHS on the 

Nation’s behalf.  Id.  In 2018, FDIHB submitted a contract proposal to IHS, and IHS ultimately 
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accepted this proposal for a three-year term of February 1, 2019 through September 30, 2021.  

Adkins Decl. ¶ 10.  In a 2021 resolution, the Navajo Nation extended FDIHB’s authority to 

contract with IHS for a period of fifteen years, through December 28, 2036.  Adkins Decl. ¶ 11 

n.1 & Ex. 1 at 2. 

On August 3, 2021, FDIHB submitted a contract renewal proposal to IHS that 

incorporated a proposed FY 2022 AFA.  Tom Decl. ¶ 5 & Exs. 4-5; see 25 U.S.C. § 5329(c) 

(Model Agreement § 1(f)(2)(B)) (AFAs are incorporated into self-determination contracts).  

Renewal contracts by definition always have a different term than the preceding contract.  In this 

instance, FDIHB requested a renewal contract that would match the fifteen-year term specified in 

the 2021 Navajo Nation resolution.  Adkins Decl. ¶ 11.  However, the proposed renewal contract 

contained no material change in scope or funding from FDIHB’s prior contract.  Tom Decl. ¶¶ 7-

9; compare Tom Decl. Ex. 1 at 1-8 with Ex. 5 at 1-8.  Under the ISDA and its regulations, IHS 

must automatically approve a proposed contract if it does not propose a substantial and material 

change to the scope or funding of a program.  25 C.F.R. § 900.33. 

During September and October 2021, FDIHB and IHS held a series of negotiation 

meetings and exchanged documents related to the proposed contract and AFA.  Tom Decl. ¶¶ 10-

14 & Exs. 7-13.  Initially, IHS did not indicate that there were any significant issues with 

FDIHB’s proposal.  Tom Decl. ¶¶ 11-12, 14 & Exs. 9-11, 13.  Applying the same IHS-approved 

methodology to the proposed AFA as was used in prior years, IHS calculated FDIHB’s indirect 

contract support cost requirements for FY 2022 to be $18,405,910—an increase of 0.7% over the 

amount approved for the prior year.  Tom Decl. ¶ 10 & Exs. 7, 8 at 1.  Later in the review period, 

IHS revised this estimate of FDIHB’s needs upward to $18,515,007.  Tom Decl. ¶¶ 12, 14 & 
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Exs. 10, 11 at 1.   

Over two months after FDIHB submitted its renewal proposal, however, IHS abruptly 

asserted for the first time that IHS’s calculations of FDIHB’s funding needs included duplicative 

costs that should be removed from FDIHB’s funding totals.  Tom Decl. ¶ 15.  Then, on 

December 1, IHS issued a partial declination of FDIHB’s proposal.  Tom Decl. ¶ 20 & Ex. 21.  

In that partial declination, IHS announced that it was reducing the amount of funds provided for 

FDIHB’s indirect contract support costs to just $1,887,739.  Tom Decl. ¶ 20 & Ex. 21 at 6.  This 

was an almost 90% reduction from the $18,515,007 in indirect contract support costs that IHS 

itself had proposed earlier in the review period, and from the $18,279,615 in indirect contract 

support costs that IHS had calculated for FY 2021 under the preceding contract and AFA.  Tom 

Decl. ¶¶ 4, 12, 14 & Exs. 10, 11 at 1; see Adkins Decl. ¶ 12.   

IHS based this partial declination decision on its contention that the funding amount 

FDIHB had proposed included duplicated amounts.  Tom Decl. ¶ 20 & Ex. 21 at 6-7.  However, 

IHS misrepresented the purported amounts of funding that IHS had provided to FDIHB in the 

past, and IHS did not fully explain the methodology it used to calculate either the reduction or 

the final funding amount. 

 As a result of IHS’s actions, the funding amounts FDIHB has received thus far in FY 

2022 have been strikingly reduced.  Adkins Decl. ¶¶ 12-13.  This dramatic reduction in year-

over-year funding has had a severe and ongoing impact on FDIHB’s ability to provide for the 

medical needs of the Navajo communities it serves.  The COVID-19 pandemic has led to both a 

need for additional staff and ongoing uncertainty regarding the staff levels necessary to 

adequately respond to the crisis.  Id. ¶¶ 14-15.  Nursing and physician contract staff have proven 
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essential to allowing FDIHB to address both issues throughout the pandemic.  Id. ¶ 15.  Contract 

workers have helped FDIHB to manage the extremely high number of patients seeking care in 

FDIHB’s Emergency Department and its inpatient Medical Surgery Unit and Intensive Care 

Unit, and have also been critical in providing screening, testing, and contact tracing services, 

assisting with vaccination efforts, and backfilling for staff members who are absent due to 

illness.  Id. ¶¶ 15-16.  As a result of the reduction in available funding, however, FDIHB will be 

required to reduce the number of contract staff in order to continue to fund the employment of 

full-time, permanent staff.  Id. ¶ 14.  The resulting staff shortages will force FDIHB to transfer 

patients to hospitals in other areas of the western United States, adding difficulty, time, and 

expense to the significant challenges that members of the Fort Defiance patient community 

already face when seeking medical care.  Id. ¶ 15.  Finally, the severe drop in funding caused by 

IHS’s partial declination will require FDIHB to re-evaluate and likely eliminate several vital, but 

low-revenue, areas of patient care.  Id. ¶ 17.  This will impact several programs specifically 

designed to assist elderly and rural patients, including FDIHB’s Denture Program for elders, 

Hearing Aid Program, Durable Medical Equipment Program, HEAL Fellowship program (which 

hires physicians who are specially trained to manage rural health cases), Mobile Unit Program 

(which provides vaccines and basic care in the remote communities served by FDIHB), and 

Wellness Program initiatives.  Id. 

STANDARD OF REVIEW 

I. STATUTORY INJUNCTION UNDER THE ISDA. 

The ISDA affords federal district courts broad discretion to award immediate injunctive 

relief to remedy violations of the ISDA or its regulations.  In addition to money damages, the 
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ISDA authorizes issuance of a statutory injunction “to compel [IHS] to perform a duty provided 

under [the ISDA] or regulations promulgated hereunder (including immediate injunctive relief to 

reverse a declination finding under section 5321(a)(2) of this title or to compel the Secretary to 

award and fund an approved self-determination contract).”  25 U.S.C. § 5331(a).  Accordingly, 

when IHS violates the ISDA or its regulations, a court “may award immediate injunctive relief 

without proceeding to summary judgment or to trial.”  Navajo Health Found.-Sage Mem’l Hosp., 

Inc. v. Burwell, 100 F. Supp. 3d 1122, 1166 (D.N.M. 2015) (“Sage I”). 

Section 5331(a) “relieves [a tribal contractor] of proving the usual equitable elements” 

for an injunction.  Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell, 256 F. Supp. 3d 

1186, 1222 (D.N.M. 2015) (“Sage II”) (quoting Crownpoint Inst. of Tech. v. Norton, No. CIV 

04–0531 JP/DJS, Findings of Fact and Conclusions of Law at 26 (filed Sept. 16, 2005 

(D.N.M.))).  “[I]t is not the role of the courts to balance the equities between the parties [where] 

Congress has already balanced the equities and has determined that, as a matter of public policy, 

an injunction should issue where the defendant is engaged in . . . any activity which the statute 

prohibits.”  Star Fuel Marts, LLC v. Sam’s E., Inc., 362 F.3d 639, 652 (10th Cir. 2004) 

(alterations in original) (citation omitted). Accordingly, when IHS violates the ISDA or its 

regulations, a court may award immediate injunctive relief without considering the ordinary 

grounds for such relief.  See Sage II, 256 F. Supp. 3d at 1222; Pyramid Lake Paiute Tribe v. 

Burwell, 70 F. Supp. 3d 534, 545 (D.D.C. 2014). 

The ISDA is “inten[ded] to circumscribe as tightly as possible the discretion of the 

Secretary.”  Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996), 

amended (Aug. 6, 1996).  Accordingly, the ISDA and its regulations are “liberally construed for 

the benefit of Indian tribes and tribal organizations to effectuate the strong Federal policy of self-

determination.”  25 C.F.R. § 900.3(b)(11); see Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 
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197 (2012) (“ISDA is construed in favor of tribes.”).  Additionally, “any ambiguities . . . [must] 

be construed in favor of the Indian tribe or tribal organization so as to facilitate and enable the 

transfer of [programs] authorized by the [ISDA].”  25 C.F.R. § 900.3(b)(11); see id. 

§ 900.3(a)(5); see also Salazar, 567 U.S. at 194 (citing § 450l(c) (now § 5329(c), Model 

Agreement § 1(a)(2)), and noting “[t]he Government, in effect, must demonstrate that its reading 

is clearly required by the statutory language”); 25 U.S.C. § 5321(g) (“[E]ach provision of [the 

ISDA] . . . shall be liberally construed for the benefit of the Indian Tribe participating in self-

determination, and any ambiguity shall be resolved in favor of the Indian Tribe.”).    

II. PRELIMINARY INJUNCTION. 

In the alternative to a statutory injunction, FDIHB seeks a preliminary injunction.  To 

obtain a preliminary injunction, a plaintiff must show that: “(1) the movant will suffer irreparable 

harm unless the injunction issues; (2) there is a substantial likelihood the movant ultimately will 

prevail on the merits; (3) the threatened injury to the movant outweighs any harm the proposed 

injunction may cause the opposing party; and (4) the injunction would not be contrary to the 

public interest.”  Sage I, 100 F. Supp. 3d at 1168 (quoting Wyandotte Nation v. Sebelius, 443 

F.3d 1247, 1254-55 (10th Cir. 2006)).  In the Tenth Circuit, “[i]f the moving party demonstrates 

that the first, third, and fourth factors ‘tip strongly in his favor,’ the test is relaxed and the 

moving party ‘may meet the requirement for showing success on the merits by showing that 

questions going to the merits are so serious, substantial, difficult, and doubtful as to make the 

issue for litigation and deserving of more deliberate investigation.’”  Sage I, 100 F. Supp. 3d at 

1168 (quoting Okla. ex rel. Okla. Tax Comm’n v. Int’l Registration Plan, Inc., 455 F.3d 1107, 

1113 (10th Cir. 2006)). 

The Tenth Circuit considers three types of preliminary injunctions to be disfavored: “(1) 

preliminary injunctions that alter the status quo; (2) mandatory preliminary injunctions; and (3) 
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preliminary injunctions that afford the movant all the relief that it could recover at the conclusion 

of a full trial on the merits.”  N.M. Dep’t of Game & Fish v. U.S. Dep’t of the Interior, 854 F.3d 

1236, 1246 n.15 (10th Cir. 2017) (quoting Fish v. Kobach, 840 F.3d 710, 723-24 (10th Cir. 

2016)).  Movants seeking a disfavored preliminary injunction “are not entitled to rely on this 

Circuit’s modified-likelihood-of-success-on-the-merits standard.”  Sage I, 100 F. Supp. 3d at 

1169 (quoting O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 976 

(10th Cir. 2004)).  Accordingly, to receive a “disfavored” injunction, a movant “must make a 

strong showing both with regard to the likelihood of success on the merits and with regard to the 

balance of harms.”  Id. (quoting O Centro Espirita, 389 F.3d at 976).   

A preliminary injunction should be issued “only if the movant gives security in an 

amount that the court considers proper to pay the costs and damages sustained by any party 

found to have been wrongfully enjoined or restrained.”  Fed. R. Civ. P. 65(c).  While this 

language appears mandatory, “the Tenth Circuit has held that a trial court has wide discretion 

under Rule 65(c) in determining whether to require security.”  Sage I, 100 F. Supp. 3d at 1191 

(cleaned up) (quoting Winnebago Tribe of Neb. v. Stovall, 341 F.3d 1202, 1206 (10th Cir. 

2003)).  “[A] trial court may, in the exercise of discretion, determine a bond is unnecessary to 

secure a preliminary injunction if there is an absence of proof showing a likelihood of harm.”  Id. 

(quoting Coquina Oil Corp. v. Transwestern Pipeline Co., 825 F.2d 1461, 1462 (10th Cir. 

1987)). 

 ARGUMENT 

I. FDIHB IS ENTITLED TO IMMEDIATE INJUNCTIVE RELIEF. 

IHS’s partial declination of FDIHB’s renewal contract proposal and the incorporated FY 

2022 AFA violated the ISDA and its implementing regulations in three separate respects.  First 
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Am. Compl. ¶¶ 63-75, ECF No. 27.  One of these violations was factually complex and is not 

suited to consideration at this stage of the proceeding.  See First Am. Compl. ¶¶ 71-75 (Count 

III).  However, the remaining two violations each independently entitle FDIHB to “immediate 

injunctive relief” compelling IHS to award and fund FDIHB’s renewal contract proposal and the 

FY 2022 AFA incorporated into the proposal.  See Sage II, 256 F. Supp. 3d at 1234, 1247; 25 

U.S.C. § 5331(a). 

A. IHS Unlawfully Failed To Fully Award And Fund FDIHB’s Contract Renewal 
Proposal Even Though There Were No Proposed “Material And Substantial 
Change[s]” From Its Predecessor, Contrary To 25 C.F.R. § 900.33. 

The proposal content requirements for a renewal contract are not the same as for an initial 

contract proposal.  Compare 25 C.F.R. § 900.12 (renewal contract) with id. § 900.8 (initial 

contract proposal).  A renewal proposal need only provide funding information and identify 

significant proposed changes (if any).  Id. § 900.12.   

If a tribal organization submits a proposal to renew a term contract “where no material 

and substantial change to the scope or funding of a program, functions, services, or activities has 

been proposed,” then IHS may not review the renewal proposal for declination issues.  Id. 

§ 900.33.  Instead, such renewal contracts must be automatically approved.  Furthermore, AFAs 

entered into pursuant a self-determination contract are incorporated into the contract.  See 25 

U.S.C. § 5329(c) (Model Agreement § 1(f)(2)(B)).  Accordingly, if IHS purports to decline a 

contract renewal proposal that does not propose a qualifying “substantial and material change” to 

the preceding contract and AFA, that declination decision violates 25 C.F.R. § 900.33.  Sage II, 

256 F. Supp. 3d at 1232, 1235. 

The proposed renewal contract submitted by FDIHB did not contain any substantial and 

material change to the preceding contract, only proposing minor amendments to update the 

renewal contract for the proposed term and to clarify language used in the previous iterations of 
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the contract (and of course proposing a new term).  Tom Decl. ¶ 5; compare Tom Decl. Ex. 1 at 

1-8 with Ex. 5 at 1-8.  The proposed contract related exclusively to the same IHS programs as 

those covered by previous contracts and carried out under previous contracts, and did not 

propose any material or substantial change to the scope or funding of those IHS programs.  Tom 

Decl. ¶¶ 7-9.  Similarly, the proposed FY 2022 AFA incorporated into FDIHB’s proposed 

contract was substantially the same as the prior year’s AFA.  Id. ¶ 10; compare id. Ex. 3 with Ex. 

5 at 9-49.  Furthermore, the incorporated AFA proposed calculating the costs associated with 

those IHS programs using the same IHS-approved methodology the parties employed for 

previous contracts and funding agreements.  Id. ¶ 9. 

Although the new contract proposed a fifteen-year term for the renewal contract, instead 

of another three-year term, see Adkins Decl. ¶ 11, this change was not a “material and substantial 

change” in funding or in the IHS program, functions, services, or activities that would take the 

renewal proposal outside the scope of 25 C.F.R. § 900.33.  As a threshold matter, every renewal 

contract operates for a different term than its predecessor.  Thus, no proposal would ever qualify 

under § 900.33 if updating the new contract to cover a new term constituted a “material and 

substantial change.”  Further, § 900.33 makes clear that it is not just any “material and 

substantial change” that triggers review for declination issues—rather, the “material and 

substantial change” must be “to the scope or funding of a program, functions, services, or 

activities.”  Id. (emphasis added).  The contract term itself has no effect on the “scope” of the 

contracted IHS programs being carried out by FDIHB, nor does the contract term impact annual 

“funding” amounts.  The remainder of FDIHB’s renewal proposal identified identical IHS 

programs, functions, services, or activities covered by the contract.1 

 
1 The Scope of Work (“SOW”) attachment to the AFA included clarifying edits to better describe 
the IHS program, functions, services, or activities being performed under the AFA, including 
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Because FDIHB’s contract renewal proposal and the incorporated AFA did not contain 

any substantial or material changes to the “scope” or “funding” of FDIHB’s contracted 

programs, IHS was required to approve the proposal in full.  25 C.F.R. § 900.33.  This Court’s 

reasoning in Sage II is instructive.  There, the Court applied 25 C.F.R. § 900.33 by comparing 

the text of a proposed contract submitted by a tribal organization to the contract that had been 

approved by IHS for the prior term.  Sage II, 256 F. Supp. 3d at 1235.  Because the text of the 

proposed contract “offer[ed] no modifications to the provisions of the [prior contract] that speak 

to the scope and funding of [the tribal organization’s] PFSAs,” the contract renewal proposal 

“did not propose a substantial and material change to [the tribal organization’s] PFSAs,” and IHS 

violated 25 C.F.R. § 900.33 when it declined the renewal proposal.  Id. This same reasoning 

applies with equal force to FDIHB’s contract renewal proposal and incorporated AFA. 

Finally, IHS’s explanation for its partial declination decision confirms that the decision 

was not based on any material or substantial change proposed by FDIHB.  Rather, IHS declined 

FDIHB’s proposal because the agency believes FDIHB had received excessive funding in 

previous years.  Tom Decl. ¶ 20 & Ex. 21 at 6-7.  Setting aside the substance of IHS’s argument, 

this Court expressly rejected a declination based on a similar approach in Sage II.  256 F. Supp. 

3d at 1236.  “[Section] 900.33 indicates that [IHS’s] authority to decline a contract renewal 

proposal turns on the proposal’s contents rather than on information that an outside report 

uncovers about the tribal organization's performance of the existing contract.”  Id.  Here, IHS’s 

 
edits clarifying that community vaccination services, clinical consultation and mentorship, 
student affiliations, school health services, and morgue services are all provided under FDIHB’s 
“hospital and health clinics” and “community health services” programs, functions, services, and 
activities.  See Tom Decl. Ex. 5 at 29-30.  These clarifying edits described work that FDIHB had 
been performing for years in carrying out the contracted IHS program, functions, services, and 
activities.  Tom Decl. ¶ 6.  They did not amend the scope of, nor add any new IHS program, 
functions, services, or activities to, the contract.  Id.  They therefore did not constitute a “material 
and substantial change to the scope or funding of a program, functions, services, or activities.” 
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rationale for declining FDIHB’s proposal is undisputedly based on factors outside of the four 

corners of the proposed contract and its attachments.  When analysis of the proposal is instead 

appropriately confined to the text of the documents themselves, it is apparent that the contract 

renewal proposal and incorporated FY 2022 AFA did not propose a “material and substantial 

change,” and that IHS’s partial declination therefore violated the ISDA’s regulations. 

B. IHS Impermissibly Reduced The Amount Of Funds Provided For FDIHB’s 
Contract, In Violation Of 25 U.S.C. § 5325(b). 

The ISDA requires that IHS fund a tribally contracted Federal program at levels 

prescribed by statute.  25 U.S.C. § 5325.  This includes a base amount of funding at least equal to 

what IHS would have otherwise spent on the program (the “Secretarial amount”), and additional 

funding to reimburse the Tribe’s fixed overhead costs necessary to carry out the program 

(“contract support costs”).  Id. § 5325(a)(1)-(3).  The ISDA only permits IHS to reduce this 

funding level if one (or more) of the following criteria are met: 

(A) a reduction in appropriations from the previous fiscal year for the program or 
function to be contracted; (B) a directive in the statement of the managers 
accompanying a conference report on an appropriation bill or continuing 
resolution; (C) a tribal authorization; (D) a change in the amount of pass-through 
funds needed under a contract; or (E) completion of a contracted project, activity, 
or program.   

25 U.S.C. § 5325(b)(2).   

Here, however, IHS partially declined FDIHB’s contract renewal proposal and FY 2022 

AFA on a different basis—the alleged duplication of funds provided to FDIHB under the 

contract.  This partial declination has directly led to a significant reduction in funding as 

compared to funds previously approved by IHS and provided to FDIHB for this program.  

Adkins Decl. ¶ 12.  Because none of the enumerated criteria that permit a reduction in the 

funding amount were present, this reduction in funding violates the ISDA.  25 U.S.C. § 5325(b).  

IHS’s newfound duplication concerns are not a valid basis for reducing the funds available for 
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FDIHB’s federal program.  Id.; see Salazar, 567 U.S. at 197; 25 C.F.R. § 900.3(b)(11) (ISDA 

and its regulations are liberally construed in favor of tribes).  

In summary, IHS violated the ISDA and its regulations by partially declining FDIHB’s 

contract renewal proposal and FY 2022 AFA.  By law, FDIHB’s proposal was required to be 

awarded and funded in full.  Accordingly, FDIHB is entitled to “immediate injunctive relief” 

compelling IHS to award and fund in full FDIHB’s renewal contract proposal and the 

incorporated FY 2022 AFA.  Sage II, 256 F. Supp. 3d at 1234, 1247; 25 U.S.C. § 5331(a).   

II. IN THE ALTERNATIVE, FORT DEFIANCE IS ENTITLED TO A 
PRELIMINARY INJUNCTION. 

Even if FDIHB were required to demonstrate the traditional equitable grounds for 

obtaining injunctive relief, FDIHB would be entitled to such relief.  An injunction is not 

disfavored, and FDIHB can show likelihood of success on the merits, irreparable injury, a 

balance of hardships that tips in its favor, and that issuing an injunction is in the public interest.     

A. Preliminary Relief Is Appropriate. 

An injunction is appropriate here because it would maintain the decade-long status quo 

that IHS disrupted on December 1, 2021, and would not be mandatory.  Therefore, it is not 

disfavored.  See Sage I, 100 F. Supp. 3d at 1169.2  The status quo is a contractual relationship in 

which IHS provides FDIHB a specific amount of funding—calculated using an IHS-approved 

methodology—to provide specific healthcare services to the Navajo people.  See Dominion 

Video Satellite, Inc. v. EchoStar Satellite Corp., 269 F.3d 1149, 1155 (10th Cir. 2001) (“[T]he 

status quo is ‘the last uncontested status between the parties which preceded the controversy.’” 

 
2 An injunction is also disfavored if it would “afford the movant all the relief that it could recover 
at the conclusion of a full trial on the merits.”  O Centro Espirita, 389 F.3d at 975.  This third 
type of disfavored injunction is not relevant here.  Sage I, 100 F. Supp. 3d at 1169. 
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(citation omitted)).  A preliminary injunction requiring IHS to fund a tribal organization 

according to its renewal contract and FY 2022 AFA “does not alter the status quo,” because it 

merely requires IHS “to fund [the organization] and abide by the terms of its agreements with 

[the organization].”  Sage I, 100 F. Supp. 3d at 1169. 

An injunction requiring IHS to award and fund FDIHB’s contract would also not be 

“mandatory.”  See Guidance Endodontics, 633 F. Supp. 2d at 1276 (concluding an injunction 

that would require “[o]nly the exact same contractual obligations [defendants] were previously 

performing” is not mandatory).  The injunctive relief requested by FDIHB would not compel the 

Court to “constantly supervise” the injunction.  Id.; see Sage I, 100 F. Supp. 3d at 1170 

(injunction is not mandatory where it “does not impose any additional duties” on IHS and 

enforcing preliminary injunction would be “unlikely to place a heavy burden on the Court”). 

Because this motion does not seek a disfavored preliminary injunction, the Tenth 

Circuit’s modified-likelihood-of-success standard should apply.  See Sage I, 100 F. Supp. 3d at 

1168. 

B. FDIHB Will Be Irreparably Harmed If IHS Does Not Award Its Renewal 
Contract And FY 2022 AFA. 

IHS’s failure to award the renewal contract is causing FDIHB immediate and irreparable 

injury.  Although “irreparable harm ‘does not readily lend itself to definition,’” Fish v. Kobach, 

840 F.3d 710, 751 (10th Cir. 2016) (citation omitted), this Court has found irreparable harm 

based on loss of goodwill, loss of customers, loss of future profits, loss of unique economic 

opportunities, and diminishment of competitive advantage in the marketplace, see Guidance 

Endodontics, 633 F. Supp. 2d at 1277-78.  Further, in determining whether the harm alleged is 

irreparable, “[t]he court’s discretion is to be exercised in light of the purposes of the statute on 

which plaintiff’s suit is based.”  Fish, 840 F.3d at 752 (citation omitted).  The failure of IHS to 
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perform its duties under the ISDA is statutorily defined to be the kind of irreparable harm for 

which an injunction is to issue.  25 U.S.C. § 5331(a).  And under the Supreme Court’s decision 

in Winter, a plaintiff must show “that irreparable injury is likely in the absence of an injunction.”  

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).  Here, harm is not only likely—it is 

already occurring. 

FDIHB “faces a dire financial situation if the Court does not award a preliminary 

injunction.”  Sage I, 100 F. Supp. 3d at 1171.  FDIHB is facing the loss of almost 90% of its 

contract support cost funding—an amount that equates to $1.4 million per month, or 

approximately 30% of FDIHB’s monthly direct IHS program expenditures awarded by IHS.  

Adkins Decl. ¶ 12.  Without this revenue, FDIHB will be required to reduce the number of 

contract staff employed by FDIHB to fill vacant positions, and FDIHB’s ability to hire additional 

contract workers will be impeded.  Id. ¶¶ 14-16.  This restriction is particularly detrimental in 

light of the ongoing COVID-19 pandemic.  Contract workers have been critical in enabling 

FDIHB to respond to the pandemic effectively.  Id. ¶ 15.  Due to both the additional strain the 

pandemic has placed on FDIHB’s resources and uncertainty regarding the future impacts of the 

pandemic, limitations on FDIHB’s ability to hire these workers “will make it impossible to 

provide the necessary level of care” to FDIHB’s patients.  Id. ¶ 15.  Finally, a decrease in 

funding of the magnitude caused by the partial declination may require FDIHB to eliminate 

many critical, but low-revenue, patient services.  Id. ¶ 17.  FDIHB’s patients that benefit from 

these services would receive lower quality of care and would need to seek comparable services 

from other providers or lose access to them entirely.  

FDIHB and the Navajo people who depend upon FDIHB’s services face irreparable harm 

due to the interruption in continuity of care and decreased access to vital health care services, all 

because of IHS’s improper decision to severely reduce FDIHB’s funding in the middle of a 

Case 1:22-cv-00098-JB-CG   Document 29   Filed 04/01/22   Page 15 of 20



 

16 

pandemic. 

C. FDIHB Is Likely To Succeed On The Merits Of Its Claims. 

As discussed, supra § I, FDIHB is likely to succeed on the merits of its claims because 

IHS has violated the ISDA and its implementing regulations.  IHS is required to renew FDIHB’s 

contract and award its proposed FY 2022 AFA, where there are no material and substantial 

changes to the scope or funding of FDIHB’s programs and the proposed AFA is substantially the 

same as the prior AFA.  25 C.F.R. § 900.33; see Sage II, 256 F. Supp. 3d at 1224-25, 1234-36.  

IHS’s reduction of funding for FDIHB’s program also violated the ISDA and warrants an 

injunction.  25 U.S.C. § 5325(b).  At minimum, the partial declination raises questions that are 

“so serious, substantial, difficult, and doubtful as to make the issue for litigation and deserving of 

more deliberate investigation.”  Sage I, 100 F. Supp. 3d at 1168. 

D. The Balance Of The Equities Weighs In Favor Of An Injunction. 

IHS will not be harmed by an injunction.  The relief sought in this motion would merely 

require IHS to continue “its decades-long relationship with [FDIHB] . . . for a short while until 

trial.”  Sage I, 100 F. Supp. 3d at 1189.  Any amount that FDIHB would recover in funding as a 

result of an injunction would be relatively minimal.  See id. (noting that an $18 million funding 

increase would be “a drop in the bucket when compared to the size of the annual federal 

budget”).  Additionally, IHS always has the right to file claims under the Contract Disputes Act 

if the amounts paid under the injunction were improper.  See 41 U.S.C. §§ 7101-7109.  

Conversely, FDIHB faces irreparable harm if the Court does not order a preliminary injunction, 

as noted above. 

E. An Injunction Is In The Public Interest. 

“There is generally no public interest in the perpetuation of unlawful agency action.”  

League of Women Voters of U.S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016).  Instead, “there is a 
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substantial public interest ‘in having governmental agencies abide by the federal laws that 

govern their existence and operations.’”  Id. (citation omitted).  Here, an injunction is in the 

public interest because FDIHB “provides valuable high-quality healthcare services to members 

of the Navajo Nation,” and “[t]o force those patients to go to other facilities at much greater 

distances is not in the public interest.”  Sage I, 100 F. Supp. 3d at 1190.  This is especially true 

given the ongoing damage caused by the COVID-19 pandemic, which has led to over 1,700 

deaths within the Navajo Nation.3  With the onset of the Omicron variant, the Navajo Nation has 

reported an “extreme upward trajectory” in cases in 2022, prompting the Navajo Department of 

Health to issue two recent emergency orders in response to the ongoing crisis.4  Throughout the 

pandemic, FDIHB has made every effort to provide adequate care and mitigation resources to 

members of the Fort Defiance community.  Adkins Decl. ¶¶ 15-16; see also FDIHB, COVID-19, 

https://www.fdihb.org/covid19 (last visited Mar. 31, 2022).  IHS’s partial declination limits 

FDIHB’s ability to provide care to patients impacted by the pandemic at its facilities and will 

necessitate the transfer of patients to other hospitals throughout the Western United States.  

Adkins Decl. ¶ 15.  “This will add to the already overwhelmed and overburdened challenges that 

our community members face in receiving medical care in an underserved area.”  Id.  To help 

alleviate the continuing devastation caused by the COVID-19 pandemic, IHS should be striving 

to support all healthcare facilities in the Navajo Nation service area, not undermining the ability 

 
3 See Navajo Nation Dep’t of Health, Dikos Ntsaaígíí-19 (COVID-19), https://www.ndoh.navajo-
nsn.gov/covid-19 (last visited Mar. 31, 2022). 
4 See Navajo Dep’t of Health, Pub. Health Emergency Order No. 2022-01, Jan. 11, 2022, 
https://www.ndoh.navajo-
nsn.gov/Portals/0/PDF/PHE/NDOH%20Public%20Health%20Emergency%20Order%202022-
01%20Dikos%20Ntsaaigii-19.pdf; Navajo Dep’t of Health, Pub. Health Emergency Order No. 
2022-02, Jan. 11, 2022, https://www.ndoh.navajo-
nsn.gov/Portals/0/PDF/PHE/NDOH%20Public%20Health%20Emergency%20Order%202022-
02%20Dikos%20Ntsaaigii-19.pdf. 
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of these facilities to provide critically needed care.      

F. FDIHB Should Not Be Required To Post A Bond. 

FDIHB has sought relief pursuant to 25 U.S.C. § 5331(a).  See supra § 1.  If the Court 

concludes that a statutory injunction is warranted, FDIHB should not be required to post a bond, 

as the relief sought is expressly provided for in the ISDA. 

Conversely, if the Court finds that statutory injunctive relief should not be granted but 

that FDIHB has satisfied the elements for a preliminary injunction, the Court should decline to 

require a bond under Rule 65(c)’s permissive bond standard.  Under Rule 65(c), this Court “has 

‘wide discretion’ . . . in determining whether to require security,” Winnebago Tribe of Neb. v. 

Stovall, 341 F.3d 1202, 1206 (10th Cir. 2003), and “may, therefore, impose no bond 

requirement,” Legacy Church, Inc. v. Kunkel, 455 F. Supp. 3d 1100, 1133 (D.N.M. 2020).  A 

bond is particularly “unnecessary to secure a preliminary injunction ‘if there is an absence of 

proof showing a likelihood of harm.’”  Coquina Oil Corp. v. Transwestern Pipeline Co., 825 

F.2d 1461, 1462 (10th Cir. 1987) (citation omitted).  As the Court concluded in Sage I, “[a]s the 

money will be used to preserve a hospital that provides medical care to Navajo Indians on the 

Navajo Nation, and the United States can recoup any funds . . . expend[ed] for an impermissible 

purpose through its own suit, ordering a bond at this stage would be inappropriate.”  100 F. 

Supp. 3d at 1192.   

CONCLUSION 

For the foregoing reasons, immediate injunctive relief is warranted, and FDIHB 

respectfully requests that the Court issue an order compelling IHS to award and fund FDIHB 

according to the terms of the proposed renewal contract and FY 2022 AFA.  In the alternative, 

FDIHB requests a preliminary injunction.  Such a preliminary injunction should either (1) 

Case 1:22-cv-00098-JB-CG   Document 29   Filed 04/01/22   Page 18 of 20



 

19 

require IHS to award and fund the renewal contract and FY 2022 AFA on a recurring monthly 

basis pending the disposition of this case on summary judgment, or (2) require IHS to extend the 

FY 2019-2021 contract on a recurring monthly basis.   

Respectfully submitted this 1st day of April 2022. 
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