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BY E-FILING 

Hon. Andrea K. Wallin-Rohman 

Clerk/Executive Officer 

Court of Appeal, Third Appellate District 

914 Capitol Mall  

Sacramento, CA 95814-4814  

 

 

Re: Yavapai-Apache Nation v. La Posta Band of Diegueno Mission Indians 

(C091801)  

 

Dear Ms. Wallin-Rohman:  

We write on behalf of Respondent Yavapai-Apache Nation (“YAN”) in answer to the 

Court’s letter of April 27, 2021.  We appreciate the opportunity to address for the panel: (1) the 

appealability of the tribal court’s March 8, 2018, decision; and (2) whether the appealability of 

that decision affects the characterization of the tribal court’s ruling as a “final determination” for 

purposes of the Second Amended and Restated Loan Agreement (“SARLA”).  

INTRODUCTION 

The Court’s first question is, as the briefing order intimates, a question of YAN civil and 

appellate procedure.  To the extent its answer admits any doubt, it is the YAN courts that should 

resolve the question via certification or a Pullman-like stay.  But the issue is reasonably free from 

doubt.  YAN law considers the tribal court’s March 8, 2018, “judgment and order” appealable, 

and La Posta failed to appeal it.  Federal law, as the YAN courts would construe it if needed as a 

surrogate guide, would do the same.  The March 8, 2018, tribal judgment is therefore final and 

conclusive as to the parties on all issues, including La Posta’s assertion of a preclusion defense.   

Even if the March 8, 2018, judgment had not been appealable, however, the SARLA does 

not require a final judgment in the same fashion as California and federal (but not YAN) law 

require for an appeal.  The SARLA requires a only final determination.  The March 8, 2018, 

tribal court judgment is a final determination under the dictionary definitions of those terms.  

Additionally, because La Posta did not move for a new trial, and because under YAN law (which 

again governs), the March 8, 2018, decision obtained preclusive effect the moment it was entered, 

it would do violence to sensible judicial administration to treat the YAN court’s long-concluded, 

and utterly uncontested, trial findings on fraud as anything other than final.   
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ARGUMENT 

The March 8, 2018, tribal court decision was appealable both as a matter of YAN law and 

the most closely analogous federal rule that would control in the absence of tribal law.  But 

whether or not it was appealable, there can be no doubt the March 8, 2018, “judgment and order” 

was a final “determination” within the meaning and for purposes of the SARLA.   

I. The March 8, 2018, tribal court “judgment and order” was appealable. 

a. Under YAN law, which governs, the judgment was appealable. 

This is a civil action, and in YAN courts “[a]ppeals from judgments in civil actions may 

be taken as provided in Section 1.22 to 1.26 inclusive, of this Code.”  (YAN CIV. ACTIONS CODE 

§ 2.22.)1  Those appeal sections restate the right to appeal enshrined in the YAN Constitution 

(Article VI, § 12), provide various procedural requirements, and in most relevant part state:  

“Appeals may be taken from any judgment of the trial court [then setting forth the procedural 

requirements].”  (YAN CIV. ACTIONS CODE § 1.25 [emphasis added].)  Note the absence of 

“final judgment” or “sole judgment” language.  (See also id. § 1.23 [“Any party to a civil action 

or a defendant in a criminal action who is dissatisfied with the judgment or verdict may appeal 

therefrom . . . .”].)      

 

Because these rules make appeals available more liberally in the YAN system than in the 

California and federal systems, the YAN Court of Appeals even “deems it appropriate to allow the 

filing of an appeal from the date of a Minute Order,” which is to say, before any formal order or 

judgment issues.  (Caramanna v. Cliff Castle Casino (YAN Ct. App. Sept. 19, 2003) No. YAAC 

03-004, slip op. p. 1.)  In reaching this conclusion, the YAN Court of Appeals specifically 

focused on the “any judgment” language cited above.  (Ibid. [“In light of the commands of 

Section 1.25 extending to any timely appeal of ‘any judgment’ this Court’s jurisdiction, this Court 

finds that it has jurisdiction over this case.”].)          

   

These principles compel the conclusion that the March 8, 2018, judgment was appealable 

under YAN law, which is the question actually asked by the Court in its briefing order.  To the 

extent the YAN Rules of Civil Procedure introduce any confusion by defining “judgment” in terms 

                                                 
1  Relevant portions of the YAN Civil Actions Code, YAN Judicial Code, and decisions of 

the YAN Court of Appeals are attached hereto.  YAN is simultaneously filing a request for 

judicial notice of these tribal authorities.  For the proposition that YAN law governs these 

questions, see Martin v. Martin (1970) 2 Cal.3d 752, 761 fn. 13.   
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of a “final order of a trial judge made after a trial from which an appeal is available,” YAN’s 

statutory law discussed above—its codes, which like all statutes control over court-adopted rules 

(LP 162-63)—must govern.  (YAN R. CIV. P. 23, § 1.)  There need be no confusion, however, 

as the March 8, 2018, judgment is clearly a “final order,” and as the above establishes, is one 

“from which an appeal is available.”  The term “order,” as the Court is well aware from analogous 

California and federal practice, encompasses far more than judgments.  (E.g., BLACK’S LAW 

DICTIONARY (11th ed. 2019) [“While an order may under some circumstances amount to a 

judgment, they must be distinguished, owing to the different consequences flowing from them, not 

only in the matter of enforcement and appeal but in other respects, as, for instance, the time within 

which proceedings to annul them must be taken.  Rulings on motions are ordinarily orders rather 

than judgments.  The class of judgments and of decrees formerly called interlocutory is included 

in the definition given in [modern codes] of the word ‘order.’” (quoting 1 A.C. FREEMAN, A 

TREATISE OF THE LAW OF JUDGMENTS § 19, at 28 (Edward W. Tuttle ed., 5th ed. 1925))].) 

 

Thus, unlike California and federal law, YAN law does not require a “final judgment” 

before an appeal.  Indeed, the term “final judgment” nowhere appears in the governing provisions 

of YAN law, as contrasted with the terms “final order” and “judgment” simpliciter, which do.  

(YAN R. CIV. P. 23, § 1; see also YAN CIV. ACTIONS CODE § 1.23; id. § 1.25; YAN JUD. CODE § 

301 [“The Court of Appeals may hear appeals resulting from all final orders or judgments rendered 

by the Trial Court . . . .” (emphasis added)].)  Appeals not taken within the time prescribed by 

YAN law, which here has long since elapsed, are dismissed.  (E.g., Havatone v Yavapai-Apache 

Nation (YAN Ct. App. Jan. 8, 1999) No. YAAC 001-99, slip op. pp. 1-2.)     

 

b. Under Federal Rule of Civil Procedure 54(b), the judgment was 

appealable.   

The tribal court clearly intended the March 8, 2018, judgment to be just that—a 

judgment—and under YAN law judgments are universally appealable.  This intent is evident 

from the face of the paper, which is titled “JUDGMENT AND ORDER.”  (LP 144.)  La Posta 

was served with this “JUDGMENT AND ORDER” via a “NOTICE OF ENTRY OF 

JUDGMENT” (LP 141), which directed La Posta’s attention to “the judgment attached hereto as 

Exhibit A.”  (LP 142.)  The document itself concludes by making final findings on liability, 

damages, and costs.2  (LP 158.)  It is difficult to imagine a document more clearly intended to 

be “judgment.”  Absent any qualifying terms such as “interim” or “non-final” or “partial,” that 

                                                 
2  As noted in YAN’s initial response brief to the Court, these formalities conform with the 

operationalized definition of “judgment” and “entry of judgment” given in YAN law.  (YAN R. 

CIV. P. 23 §§ 1-5.) 
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document is presumptively a final judgment subject to appeal.  BLACK’S LAW DICTIONARY (11th 

ed. 2019).  [defining “judgment” as “[a] court’s final determination of the rights and obligations 

of the parties in a case”].)    

The Court’s question seems to suggest that its concern lies with the failure of the judgment 

to reflect an “express[] determin[ation] that there is no just reason for delay” in the entry of 

judgment on “one or more, but fewer than all, claims.”  (FED. R. CIV. P. 54(b).)  Mindful that 

the Federal Rules supply only a guide, and that, as noted in Part I(c) below, reference to the cases 

interpreting them must be made with due respect for and deference to tribal legal principles, 

traditions, and the YAN courts’ concept of fairness and justice, the absence of this language does 

not mean the judgment lacks appealability.  

As the Fifth Circuit took the trouble of going en banc to explain with respect to Rule 54, 

“We do not require the judge to mechanically recite the words ‘no just reason for delay.’”  (Kelly 

v. Lee’s Old Fashioned Hamburgers, Inc. (5th Cir. 1990) 908 F.2d 1218, 1220 (en banc).)  Citing 

an earlier opinion, it noted “although the order does not literally track the requirements of the rule, 

the district court’s wording is sufficiently clear to permit us to be sure the required determination 

and direction was intended.”  (Id. [citing EEOC v. Delta Air Lines (5th Cir. 1978) 578 F.2d 115].)   

The March 8, 2018 judgment, with the word “judgment” appearing throughout, can hardly 

more clearly evidence an intent to finally adjudicate the claims it addressed.  Further, the purpose 

of the stay of the unadjudicated declaratory judgment claim as recited in the order staying it—the 

claim’s unripeness—further supports the conclusion that the tribal court intended to definitively 

resolve, which is to say finally resolve, these dispositive questions before answering a potentially 

unnecessary one.  (LP 2466.)       

It is true that other United States Courts of Appeals have disagreed with the Fifth Circuit’s 

approach, albeit often cursorily and, to YAN’s knowledge, no other federal Court of Appeals has 

given the matter full en banc consideration.  (See Elliott v. Archdiocese of N.Y. (3d Cir. 2012) 

682 F.3d 213, 224-25; Blackman v. Dist. of Columbia (D.C. Cir. 2006) 456 F.3d 167, 175–76; 

Stockman’s Water Co., LLC v. Vaca Partners, L.P. (10th Cir. 2005), 425 F.3d 1263, 1265; Nat’l 

Assoc. of Home Builders v. Norton (9th Cir. 2003) 325 F.3d 1165, 1167; LTV Steel Co. v. United 

Mine Workers (In re Chateaugay Corp.) (2d Cir. 1991) 928 F.2d 63, 64 (per curiam).)3   

                                                 
3  As the Third Circuit noted in Elliott, “the Courts of Appeals for the Seventh and Eighth 

Circuits appear to have varied their respective positions on whether an ‘express’ determination is 

required under Rule 54(b).”  (682 F.3d at 224 n.7 [comparing Granack v. Cont’l Cas. Co. (7th 
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Because the YAN courts look to the federal rules only as a guide (YAN R. CIV. P. 2(c)), 

and because the YAN Rules of Civil Procedure expressly state that federal cases interpreting 

analogous federal rules are not binding and “should not be assumed to apply” (id. R. 2(b)), the 

question becomes, on which side of this circuit split would the YAN courts fall?  Given the YAN 

Rules’ focus on substance over form, and their allowance for informality (e.g., id. R. 2(a)), the 

Fifth Circuit’s choice to construe Rule 54(b) in light of a “practical, common sense” view, taking 

account of Rule 2(a)’s express admonition to construe the rules so as “to secure the just, speedy 

and inexpensive determination of every action,” seems the most likely choice.             

c. Any doubt should be resolved by the YAN Court of Appeals via 

certification. 

If the above analyses leave any doubt in the Court’s mind as to the appealability of the 

tribal court’s judgment, it is the YAN courts that should resolve this doubt in the first instance.  

The YAN Rules of Civil Procedure specifically state that it is only when application of a Federal 

Rule would not, in the judgment of the YAN courts according to YAN history, tradition, and 

judgment, “produce an unfair or unjust result” that the Federal Rules are authorized gap-fillers.  

(YAN R. CIV. P. 2(c).)  Further, the YAN rules provide:      

In some instances, these Rules may be similar to the Federal Rules of Civil 

Procedure.  However, these Rules have many differences that reflect the unique 

policies and practical considerations of the YAN Tribal Court. . . .  [F]ederal or 

state cases interpreting federal or state rules are not binding on Tribal Court and 

should not be assumed to apply. 

(Id. R. 2(b).)   

 

Each of these provisions highlights the inappropriateness of a foreign court purporting to 

decide matters of tribal law.  Neither can tribal courts be faulted for sensitivity to efforts by non-

Indian courts to undermine their sovereignty and the Native American customs and traditions they 

embody.  (E.g., Addie C. Rolnick, Native Youth & Juvenile Injustice in South Dakota, 62 S.D. L. 

Rev. 705, 707 [“Tribal sovereignty is a critical tool to counteract racism . . . .].)  Before a state or 

                                                 

Cir. 1992) 977 F.2d 1143, 1145 and Mooney v. Frierdich (8th Cir. 1986) 784 F.2d 875, 876 with 

Alexander v. Chicago Park Dist. (7th Cir. 1985) 773 F.2d 850, 854–55 and United States v. Glenn 

(8th Cir. 1978) 585 F.2d 366, 367 n.2].)    
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federal court undermines or faults a tribal judgment on the basis of tribal law, it should inquire as 

to the tribal court’s views.   

In federal-state, and some state-state, interactions, this process is achieved by certification 

of a question.  (17A WRIGHT & MILLER, FED. PRAC. & PROC. JURIS. § 4248 “Certification to State 

Court” (3d ed. West 2021) [“A device that has been invented in the last thirty years and that has 

important implications for the abstention doctrines is certification of questions of state law from a 

federal court to the highest court of the state. This has become more prominent as more and more 

states have adopted statutes or rules permitting their courts to answer certified questions, and its 

use was encouraged by a 1974 Supreme Court decision that spoke glowingly of certification.”].)  

While a rule or statute may be necessary to authorize a state court to answer a certified question 

(so as to avoid “advisory opinion” issues and the like), no similar problem exists when appeal is 

made to a court’s inherent authority to ask another court for guidance.  (Jerome I. Braun, A 

Certification Rule for California, 36 SANTA CLARA L. REV. 935; see Lehman Bros. v. Schein 

(1974) 416 U.S. 386, 389-91.)   

There is no reason this Court cannot and should not show the YAN Court of Appeals the 

same respect a United States Court of Appeals shows California courts.  Certification of this YAN 

question of YAN civil and appellate procedure concerning the effect of a YAN judgment on the 

rights of two Indian tribes would promote comity and the race-neutral application of law.  The 

traditional criteria for accepting certification of a question in California under the Supreme Court’s 

interpretation of Rule 8.548 are present here:  “[t]he decision could determine the outcome of a 

matter pending” and “[t]here is no controlling precedent.”  (E.g., Int’l Soc’y for Krishna 

Consciousness of California, Inc. v. City of Los Angeles (2010) 48 Cal. 4th 446, 455.)  As a 

sovereign nation, with its own laws entitled to be interpreted according to its own traditions by its 

own officials, it would be problematic for a state court to undermine a tribal judgment based on 

only the state court’s guess what the outcome of that tribal adjudicatory process would be.4      

 

Should the Court conclude it does not wish, for whatever reason, to certify the question, 

another option exists.  Federal courts developed the doctrine of so-called Pullman abstention—

though it is not technically a form of abstention, since the “abstaining” court retains jurisdiction—

named after Railroad Commission of Texas v. Pullman Co. (1941) 312 U.S. 496, to deal with the 

somewhat analogous situation of avoiding unnecessary “guesses” about state law.  Indeed, the 

certified question process grew out of the Pullman process as simply a more efficient alternative.  

(17A WRIGHT & MILLER, FED. PRAC. & PROC. JURIS. § 4248 “Certification to State Court” (3d ed. 

                                                 
4  If there were unmistakably clear YAN Court of Appeals authority on the matter, these 

considerations might be lessened.  There is not, however.   
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West 2021) [“Certification is a means of getting authoritative answers to state law questions in 

situations in which Pullman-type abstention calls for them, but the procedural advantages it offers 

over traditional abstention procedures also cause it to be used in Pullman-type situations that are 

sufficiently marginal than a court would not abstain if certification were not available.” (footnotes 

omitted).].)  Under this process, rather than certify a question court-to-court, the parties are 

directed to present the state-law question to the state courts and, once they receive a determination, 

return to the federal court for disposition of any remaining issues.  Thus in this case, the Court 

could stay this matter for a set period of time to allow the parties to ask the YAN courts whether 

YAN law considered the March 8, 2018, judgment appealable.  Once in possession of that 

answer, or the lapse of a reasonable time to obtain that answer, this Court could resume disposition 

of the matter. 

 

Whether through certification or “abstention” (really simply a stay), this Court can prove 

through actions rather than words that the historical attitude of disrespect towards Indian courts is 

at an end.  Before undermining a tribal court judgment, YAN respectfully suggests this is the 

least amount of process owed to its sovereign, co-equal judicial system—the jurisdiction of which 

the parties freely and fairly submitted to in the SARLA.      

 

II. The tribal judgment represents a final determination on the issue of fraud for 

purposes of the SARLA.   

Turning to the Court’s second question, principles of contractual interpretation compel the 

conclusion that, whatever else the tribal court’s March 8, 2018, judgment may or may not be, it is 

still represents a “final determination” of fraud for purposes of unlocking La Posta’s Revenue 

Sharing Trust Fund allocation.  Functional considerations and collateral legal doctrines only 

buttress this conclusion. 

 

a. The plain language of the SARLA requires this Court to treat 

the March 8, 2018, tribal judgment as a “final determination.”       

Whether or not a final judgment is necessary before an appeal may be taken under YAN 

law, and whether or not the March 8, 2018, judgment is a final judgment for that purpose, the 

SARLA does not require a final judgment before allowing recourse to the funds at issue.  It 

requires, as the Court’s briefing order states, only a “final determination.”  (LP 113.)   

 

To determine what qualifies as a “final determination” is an exercise in contractual 

interpretation, the basic goal of which is to give effect to the parties’ mutual intent at the time of 

contracting.  (Franco v. Greystone Ridge Condominium (2019) 39 Cal.App.5th 221, 227.)  In 
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the absence of a specific definition in the parties’ agreement or evidence of a course of dealing, 

course of performance, or usage of trade, dictionaries and background principles of law supply the 

best evidence of the parties’ intent in using a particular word.5  (E.g., Chatton v. Nat’l Union Fire 

Ins. Co. (1992)10 Cal. App. 4th 846, 852.)   

 

According to Black’s, a “determination” is “1. The act of deciding something officially; 

esp., a final decision by a court or administrative agency <the court’s determination of the issue>.”  

BLACK’S LAW DICTIONARY (11th ed. 2019).  The term “determination” therefore encompasses a 

broader category of actions than the term “judgment,” which Black’s defines as “[a] court’s final 

determination of the rights and obligations of the parties in a case.”  Id.; see also Code Civ. Proc. 

§ 577 (“A judgment is the final determination of the rights of the parties in an action or 

proceeding.”).  Note that “a final decision of a court” is but an example of a “determination.”  

Thus, all judgments are determinations, but not all determinations are judgments.   

 

This broader versus narrower relationship between “determinations” and “judgments” 

establishes that the parties used the broader term encompassing judicial acts other than those that 

may allow an appeal.  Further, a final “determination”—unlike a final “judgment”—need not 

“determin[e] the rights and obligations of the parties in a case.”  Code Civ. Proc. § 577.  It need 

only “decid[e] something officially” or decide an “issue.”  BLACK’S LAW DICTIONARY (11th ed. 

2019) (“determination”). 

 

There can be no question that the March 8, 2018, judgment “decid[ed] something 

officially” or that it represents the disposition of an “issue.”  As such, the only question is whether 

it qualifies as “final.”  Turning again to Black’s, “final” is defined as “1. (Of a judgment at law) 

not requiring any further judicial action by the court that rendered judgment to determine the matter 

litigated; concluded. 2. (Of an equitable decree) not requiring any further judicial action beyond 

supervising how the decree is carried out.”  BLACK’S LAW DICTIONARY (11th ed. 2019).  The 

March 8, 2018, judgment requires nothing further of the tribal court, which is the “court that 

rendered judgment.”  Id.  Proceedings before the “court that rendered judgment” on the issue of 

fraud have “concluded.”  Id.  The plain language and standard definitions of the SARLA’s terms 

therefore show that, whether or not the tribal court judgment was appealable, it was a “final 

determination.”   

  

                                                 
5  No definition of these terms appears in the SARLA’s “Definitions” section. (LP77-89.)   
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b. Whether or not the March 8, 2018, tribal judgment was 

appealable, it triggered the 14-day period specified by YAN 

Rules for moving for a new trial on the issue of fraud, which La 

Posta did not do.       

Separate and apart from the right to appeal that La Posta forfeited, there is the absence of 

any filing for a new trial under YAN Rule of Civil Procedure 26.  Assuming for the sake of 

argument that the judgment issued by the YAN court after trial was for some reason not yet ripe 

for appeal, it was susceptible to a motion for new trial.  (Dunn v. Truck World, Inc., 929 F.2d 

311, 313 (7th Cir. 1991) [“Rule 59 says that the motion must come ‘not later than 10 days after 

entry of the judgment.’  A pre-judgment motion satisfies this requirement.”  (citing Jurgens v. 

McKasy (Fed. Cir. 1990) 905 F.2d 382, 386; FirsTier Mortgage Co. v. Investors Mortgage 

Insurance Co., 498 U.S. 269 (1991))].)   

 

The fact La Posta could have, but did not—and years later, still has not—moved for a new 

trial further supports the conclusion that even La Posta views the tribal court’s trial findings on 

fraud as settled within the tribal trial court.  If arguendo those findings have not been reduced to 

a final judgment, that is not the question.  The question is whether the trial determination on fraud 

is final.  It is absurd to allow a party to sit on claims about a long-concluded trial, despite a 

procedural device available for asserting them, then to entertain its assertion the trial that party has 

long ignored is somehow not yet final.  Whether conceived under the doctrine of laches or 

estoppel, La Posta should not be heard to attack the tribal court’s findings now.  For whatever 

reason, La Posta stopped litigating in the tribal court after it heard an answer it did not like.  

Rewarding such neglect of available avenues for contesting the tribal court’s findings undermines 

the respect due a sister court.  It rewards gamesmanship and the disjointed, disorderly, non-

diligent conduct of proceedings.  It has no place as a rule in commercial litigation.   

 

c. Whether or not it is still appealable, the March 8, 2018, tribal 

judgment obtained preclusive effect upon entry.        

The issue of the appealability of the March 18, 2018, judgment is irrelevant for another 

reason as well.  The preclusive effect of the tribal court judgment must be judged according to 

law where it was rendered:  YAN tribal court law.  (R.S. v. PacifiCare Life & Health Ins. Co. 

(2011) 194 Cal. App. 4th 192, 201 [quoting Martin v. Martin (1970) 2 Cal.3d 752, 761, fn. 13].)  

As the Court’s briefing order indicates, YAN courts look to federal procedural law when YAN 

law is silent, as on issues of preclusion.  Under federal law, judgments acquire preclusive effect 

immediately upon entry, despite the availability of an appeal or even the pendency of an appeal.  

(7 WITKIN, CAL. PROC. 5TH JUDGM, “Judgments Subject to Appeal or Modification” § 364 (West 
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2020) [“The federal rule is contrary to the California rule [because the] federal court judgment was 

preclusive, even though appeal on judgment was pending.” (citing inter alia Lumpkin v. Jordan 

(1996) 49 Cal.App.4th 1223, 1230; Nathanson v. Hecker (2002) 99 Cal.App.4th 1158, 1163, fn. 

1).].)  As such, under the law governing its preclusive effect—YAN law—the March 8, 2018, 

tribal court judgment acquired preclusive effect at the same time it was entered.  There are few 

things more final than a preclusive determination, and it would be anomalous to treat a court order 

denominated on its face as a “Judgment” entitled to preclusive effect as anything other than final 

for purposes of a contract.  

 

For these reasons, YAN again respectfully submits that the Sacramento judgment must be 

affirmed and YAN finally allowed to enforce its judgment in the manner agreed by the parties. 

 

 Very truly yours, 

 

 

 

 

Benjamin D. Scheibe 

 

BDS:dt 



 

 

 

 

 

 

 

 

 

EXHIBIT  A 



- 
RBSOLUTIOR NO. m-94 

OT Tn WvBRmsm aon Q? Tn6 
nvARAx.-AmcEE TRIER ~ 

cwm VRRIIS, RRIRORR 

(Cod. Amendments) 

mm, the existing Law C Order Code (rCodoW) of the Yavapai- 
Apache Tribe vas originally adopted In 1978; and, 

m-r the !rribe adopted a new Constitution in 1992 which 
included an new Article establishing a Judiciary for thr 
Tribe; and, 

-mar the new Constitution renders many of the existing 
provisions of the Code invalid; and, 

-m, the Tribal Council has reviowed the provision8 of Chapter 
1 of the existing Code; and, 

WRnRmB, the Tribal Council finds it in the best interests of the 
Tribe to modify Chapter 1 of the Code to conform to the 
term6 of the new Constitution. 

ROR TXPWORE BR IT RRSOLVRD, that the Tribal Council hereby adopts 
the attached aadifioations to Chapter 1 of the Code. 

I hereby certified that the foregoing resolution vaa adopted by an 
affirmative vote of the Tribal Council, prannnted for approval on 
AUKWf 17 1994, pursuant to the authority aontained under 
Rxtiale V, Gectibns (a), and (v) of the Constitution of tbo 
Yavapai-Apache Tribe, approved April 13, 1992. 

XL&& AA I.< 
Theodore Smith, Sr., Chairman 

oyonpa,f(shwL 
'hibal Council Sroretary 
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the Tribal council has rovieved the proposed Uniform Act, 
adopted by all fifty (50) 6tateo. which is designea, 
inter alia, to seaure the attendance of witnesses located 
outsido the jurimdication of the Tribe; and, 

MO Tribal Council l ees the need to have Tribal Court 
subpeonas honored by off-reservation Courts to secure the 
attendance of witnesses n~3dee in Tribal court 
proceedings; and, 

the Tribal Council recoqniees that this Uniform Act is 
reciprocal as applied to persons within the juriedication 
of the Tribe. 

9fDU TIIBRETORP BE IT OADAIIZD, that the Tribal Council hereby adopts 
thm attached uniform Act as Section 1.46 of the Tribal 
Code. 

I heroby certiiied that the foregoing resolution was adopted by an 
affirmative vote of the Tribal Council, presented for apDrova1 on 

1994, pursuant to the authority contained under 
l V, Sectio& (a) and (v) of the Constitution of the Yavapai- 

Apache Tribe, approved April 13, 1992. 

ATTRET : 

Tribal Council Secretary 
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CIVIL AND CRIMINAL LAW AND ORDER CODE 

OF THE 

YAVAPAI-APACHE TRIBE 

MIDDLE VERDE, ARIZONA 

CHAPTER 1 

THE COURT AND PROCEDURE 

Sec. 1.1 Jurisdiction over Persons 

(a) The Yavapai-Apache Tribal Court of the Yavapai- 

Apache Reservation shall have jurisdiction over all offenses 

enumerated in the Law and Order Code when committed by any 

person within the exterior boundaries of the Yavapai-Apache 

Reservation. 

(b) Any person who enters upon the Yavapai-Apache 

Reservation shall be deemed to have impliedly consented to the 

jurisdiction of the Tribal Court and therefore subject to 

prosecution in said Court for violations of the Yavapai-Apache 

Tribal Law and Order Code. 

include a ,l 

including 

bridges a ,n 

(cl The Yavapai-Apache Reservation shall be taken to 

1 territory within the Reservation boundaries, 

fee patented land, rights-of-ways, roads, waters, 

d land used for schools, churches or agency purposes. 

(d) There shall be erected at all entrances to the 

Yavapai-Apache Reservation, a sign informing the general public 
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of their consent to the Tribal jurisdiction upon entering the 

Reservation. 

(e) Any person entering within the boundaries of this 

Reservation becomes subject to the Laws and Regulations of this 

Reservation. 

Sec. 1.2 Concurrent Jurisdiction 

With respect to any of the offenses enumerated in 

Chapter 6 over which Federal or State Courts may have lawful 

jurisdiction, the jurisdiction of the Yavapai-Apache Tribal Court 

shall be concurrent. The said Yavapai-Apache Tribal Court may 

order delivery to the proper authorities of the State or Federal 

Government or of any other Tribe or Reservation, for prosecution, 

any of fender, there to be dealt with according to law or 

ordinances authorized by law, where such authorities consent to 

exercise jurisdiction lawfully vested in them over the said 

offender. 

Sec. 1.3 Territorial Jurisdiction 

The Yavapai-Apache Reservation includes all territory 

within the Reservation boundaries, including fee patented land, 

rights-of-ways, roads, waters, bridges and land used for schools, 

churches or agency purposes. 

Sec. 1.5 Composition of Court 

The Yavapai-Apache Tribal Court shall be composed of 

one Chief Judge and such Associate Judges as may be determined 

necessary by the Tribal Council. 
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Sec. 1.6 Appointment of Judges and Filling of Vacancies 

The Chief Judge and Associate Judges shall be appointed 

by the Tribal Council. Should a vacancy occur through death, 

resignation, or otherwise, for the position of Chief Judge or 

Associate Judge, the Tribal Council shall fill such vacancy or 

vacancies. 

Sec. 1.7 Term of Office 

Each Judge shall hold office for a period of two years, 

unless sooner removed for cause or by reason of the oblition of 

said office; however the Chief Judge or Associate Judge shall be 

eligible for re-appointment 

Sec. 1.8 Qualifications 

No person shall be eligible for the office of Tribal 

Judge unless: 

1. He or she is twenty-one (21) years of age or older. 

2. He or she is a graduate from High School and is 

proficient in reading, writing and speaking the 

English language. 

3. He or she never been convicted of a felony, and, 

within one (1) Year of the date of the application 

filed with the Yavapai-Apache Tribal Council, has 

not been convicted of a serious misdemeanor. A 

serious misdemeanor shall be considered to be, for 

purposes of this section, conviction of behavior 

proscribed by Chapter 6 of this rode, whether 
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committed on the Reservation or in another 

jurisdiction. 

4. He or she is of good moral character. 

5. He or she consents to undergo such training as the 

Tribal Council or the Tribal Chairman specifies. 

6. Any person shall be eligible to serve as Chief 

Judge or Associate Judge, whether or not he or she 

be a resi dent of the Yavapai-Apache Reservation. 

Sec. 1.9 Disqualificati on To Act 

No Judge shall be qualified to act in any case wherein 

he has any direct interest or wherein any relatives by marriage 

or blood in the first degree is a party. 

Sec. 1.10 Liabili 

In the 

for payment of fi 

ty for Payment of Fines 

event a defendant is granted an installment plan 

nes, the Judge shall set a reasonable time limit 

on the payment of said fine and in the event the installment plan 

is not adhered to by the defendant, then the Clerk of the Tribal 

Court shall advise the Judge and a bench warrant shall be issued 

for the arrest of said defendant. 

Sec. 1.11 Removal of Judges 

Any judge of the Yavapai-Apache Tribal Court may be 

suspended, dismissed or removed by the Yavapai-Apache Tribal 

Council for any of the following reasons: 

1. Conviction of a felony in any court. 

4 



2. Conviction of any offense involving moral 

turpituted in any court. 

3. Conviction of the offense of disorderly conduct. 

4. Being under the influence of alcoholic beverages 

while presiding over a court case. 

5. Any conduct unbecoming to a Judge of the Yavapai- 

Apache Tribal Court. 

6. A Judge shall be given full and fair opportunity to 

reply to any and all charges for which he may be 

removed from his judicial office. 

sec. 1.12 Duties 

The Chief Judge and Associate Judges shall have 

original jurisdiction to hear all cases, civil or criminal, 

arising under this code. 

Sec. 1.13 Duties - Records and Fines to be Transmitted 

All actions shall be heard by the Chief Judge or 

Associate Judge. Within fifteen (15) days after the sentence, 

final judgment, or other final disposition of the case, the Judge 

shall transmit all papers including the information required by 

Section 1.30 of this Code and fines collected to the Clerk of 

Court. It shall be the duty of then Judge to perform all of the 

functions of the Clerk of Court required by Sec. 1.29 of this 

Code where the Clerk of Court is unable to personally attend the 
court. 

Sec. 1.14 Right to Jury in Criminal Cases 

In any case where defendant is accused of any offenses 
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enumerated in Chapter constituting the Criminal Code of the 

Yavapai-Apache Tribe, a trial by jury may be demanded by the 

defendant. 

Sec. 1.15 Jury List to be Prepared 

A list of eligible jurors shall be prepared from the 

Yavapai-Apache Tribal census roll. 

An eligible juror is a tribal member who has reached 

the age of 18 years and is a resident of the Yavapai-Apache 

Reservation, has not been convicted of a felony, and is not 

otherwise unqualified according to standards established by the 

Tribal Council. 

Sec. 1.16 Juries - How Constituted 

In any case, a jury shall consist of six eligible 

persons, drawn from the list of eligible jurors by some 

disinterested person or persons appointed by the Judge. Any 

party to the case may challenge not more than three members of 

the panel so chosen except for good cause shown. In case of 

challenges, additional jurors shall be drawn until six are 

selected. 

Sec. 1.17 Verdict 

The Judge shall instruct the jury in the law governing 

the case; and the jury shall bring in a verdict for the 

complainant or the defendant. The Judge shall render judgment in 

accordance with the verdict and existing law, however, in 

criminal cases a unanimous jury vote is necessary for a verdict. 

In civil cases a majority of four of the six jurors is necessary 
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for a verdict. 

Sec. 1.18 Jurors Fees 

Each juror who serves upon a jury shall be entitled to 

a fee for each day his services are required in court, the amount 

of said fee to be determined by Tribal Council, and paid from the 

General Court Fund. 

Sec. 1.19 Tribal Officer 
There shall be one Tribal Officer, designated as Chief 

of Police, appointed by the Yavapai-Apache Tribal Council for an 

indefinite term who shall have charge of the maintenance of Law 

and Order on the Yavapai-Apache Reservation; with the approval of 

the Tribal Council he shall have authority to hire, dismiss, 

direct and control tribal policemen, jailers and cooks; he shall 

have charge of jails and prisoners; and he shall have charge of 

all tribal property assigned to or purchased for the maintenance 

of law and order. Compensation for the Tribal Officer shall be 

set by the Yavapai-Apache Tribal Council. 

Sec. 1.20 Bureau of Indian Affairs Police Officers and State 

Officer May Enforce Ordinances 

In addition to the Tribal Officer, the regular Bureau 

of Indian Affairs Law Enforcement Services may enforce all tribal 

ordinances and peace officers of the State of Arizona, including 

County peace officers, may be commissioned by the Yavapai-Apache 

Tribal Council with powers to enforce all tribal ordinances. 

Sec. 1.21 Rules of Court 
The time and place of court sessions and all other 

aspects of procedure in the Tribal Courts and Tribal Court of 
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Appeal3 shall be established by the Tribal Judiciary, provided 

such procedures are consistent with the Constitution of the 

Yavapai-Apache Nation and with this Code, as now in effect or as 

amended in the future. 

Sec. 1.22 Court of Appeals 

The Yavapai-Apache Tribal Court of Appeals shall 

consist of one or more judges selected by the Tribal Council. No 

judge shall sit on a Court of Appeals if he presided over the 

original proceedings or if disqualified under Sec. 1.9 of this 

ordinance. 

Sec. 1.23 Right of Appeal 

Any party to a civil action or a defendant in a 

criminal action who is dissatisfied with the judgment or verdict 

may appeal therefrom to the Yavapai-Apache Tribal Court of 

Appeal3 in accordance with the terms of the Constitution of the 

Yavapai-Apache Tribe. 

Sec. 1.24 Scope of Review of the Court of Appeal3 

The Yavapai-Apache court of Appeal3 shall review the 

decisions of the Tribal Court in accordance with the terms of the 

Constitution of the Yavapai-Apache Tribe. 

Sec. 1.25 Appeals - How Taken 

Appeal3 may be taken from any judgment of the trial 

court only by: 

1. Giving written notice of appeal within five (5) 
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days after date of sentence of judgment. 

2. Posting with the Clerk of the Court, a case fee of 

twenty-five dollars ($25.00) to cover costs and 

disbursements. 

3. Posting with the Clerk of the Court a satisfactory 

bond not exceeding twice the amount of the fine 

imposed or in case of a jail sentence the cash 

equivalent thereof in the case of criminal actions 

provided, in the discretion of the Judge a maximum 

cash bond of twenty-five dollars ($25.00) may be 

furnished in lieu thereof. 

4. In civil cases, posting with the Clerk of Court a 

satisfactory bond equal to twice the amount of the 

judgment, including costs, when the judgment is for 

money, or twice the value of the property, 

including costs, when the judgment is for 

the return of property. A cash deposit for the 

amount of the judgment or the value of property, 

plus costs, may be made in lieu of a bond. 

The expenses of all witnesses subpoenaed by the 

appellant shall be paid by him and is not intended to be included 

in the twenty-five dollars ($25.00) filing.fee provided for in 

the foregoing. 

The court shall waive the payment of any fees by the 

appellant in a criminal case who is unable to pay said fees 

without undue hardship. 
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Sec. 1.26 Witnesses - Subpoenas 

The Chief Judge, Associate Judge and those appointed by 

the Yavapai-Apache Tribal Court shall have the power to issue 

subpoenas for the attendance of witnesses either on their own 

motion or motion of the parties to the case, which subpoenas 

shall bear the signature of the Judge issuing it, provided, all 

witnesses subpoenaed in behalf of the Yavapai-Apache Tribe shall 

be entitled to payment of ten dollars ($10.00) per diem and such 

other traveling expenses as may be determined by the Court. 

Sec. 1.27 Failure to Obey Subpoena 

Failure to obey such subpoena shall be deemed an offense as 

provided in Chapter 6, Sec. 6.22 of these ordinances. Service of 

such subpoenas shall be by a regular acting member of the Indian 

Police or by a person appointed by the Court for that purpose. 

If a subpoena for appearance in the Tribal Court is served 

outside the Yavapai-Apache Reservation, it shall be served by a 

person authorized to make service under the law of the 

jurisdiction where it is served. 

Sec. 1.28 Professional Attorneys 

The Yavapai-Apache Tribe ‘ahall not deny to any person 

in a criminal proceedings, the right to have the assistance of 

counsel at his own expense, or his defense. 

Sec. 1.29 Clerk of Court 

The Chief Judge of the Tribal Court may appoint a 
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person of good character and competence to serve as Clerk of the 

Court, subject to removal power of the Tribal Council. The Clark 

render assistance to the police force and to individual members 

of this Tribe in drafting complaints, subpoenas, warrants, 

commitments and any other documents incidental to the lawful 

function of the Court. It shall be the further duty of said 

Clerk to attend and keep a record of all proceedings of the 

Yavapai-Apache Tribal court, to read the complaint to the 

defendants, to administer oaths to witnesses, to collect all 

fines paid by the order of the court and make an account of all 

fines collected to the proper tribal officials of the Yavapai- 

Apache Reservation and to the Tribal Council, properly filed. A 

bond in the amount of one thousand dollars ($1.000.00) shall be 

required, the premium for which shall be paid from tribal funds. 

Ae shall also act as Clerk of Court for the Yavapai-Apache Tribal 

Court of Appeals. 

Sec. 1.30 Court Records 

The Yavapai-Apache Tribal Court shall be required to 

keep for inspection by the Public a record of all proceedings of 

the Court which record shall reflect the title of the cases, the 

names of the parties, the substance of the complaint, the names 

and addresses of all witnesses, the date of the hearing or trial, 

by whom conducted, the findings of the court, and the judgment, 

together with any other facts or circumstances deemed of 

importance of the case. A record of all proceedings shall be 
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kept at the Yavapai-Apache Tribal Court. 

Sec. 1.31 Copies of Laws - Interpretation 

The Yavapai-Apache Tribe shall secure copies of all 

Federal and State Laws and Indian Office regulations applicable 

to the conduct of Indians within the Reservation, reasonably 

necessary for efficient functioning of the court. 

Sec. 1.32 Complaints, Form of 

There shall be a filing fee of $5.00 for Civil 

complaints which shall not be refunded if the complaint is 

withdrawn or dismissed. 

Sec. 1.33 Warrants to Apprehend 

Every judge of the Yavapai-Apache Tribal Court shall 

have the authority to issue warrants to apprehend, said warrants 

to be issued at the discretion of the court only after a written 

complaint shall have been filed. 

Service of warrants shall be made by a duly qualified 

member of the Indian Police or other Police Officer of the United 

States Indian Service or Tribal Police. Warrants to apprehend 

shall bear the signature of a duly qualified Judge of the 

Yavapai-Apache Tribal Court. 

Sec. 1.34 Arrests 

Any member of the Indian Police, Police Officer of the 

United States Indian Service, or Tribal Police shall arrest any 

person for any offense defined by these ordinances or by a 
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Federal law when such offense shall occur in the presence of the 

arresting officer, or when the arresting officer shall have 

reasonable cause to believe that the person has committed an 

offense or when the officer has a warrant commanding him to 

apprehend such person. 

No person shall be arrested in a dwelling house, or 

other privately owned structure unless a valid warrant for his 

arrest has been issued or where the consent, of the person in 

rightful possession of the premises to enter for the purpose of 

arrest, has been obtained: PROVIDED, that a police officer may 

forcefully enter such premises when he has reasonable cause to 

believe that there exists danger of imminent harm or damage to 

persons or property. 

Sec. 1.35 Search Warrants 

Every judge of the Yavapai-Apache Tribal Court of the 

Yavapai-Apache Reservation shall have authority to issue warrants 

for search and seizure of the premises and property of any person 

under the jurisdiction of said Court. 

However, no warrant of search and seizure shall be 

issued except upon a duly signed and written affidavit based upon 

reliable information or belief charging that an offense has been 

committed against the Yavapai-Apache Tribe. No warrant for 

search and seizure shall be valid unless it contains the name or 

description of the person or the persons or property to be 

searched and describes the articles or property to be seized and 
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bears the signature of a duly qualified Judge of the Yavapai- 

Apache Tribal Court. Service of warrants of search and seizure 

shall be made only bey Officers of the Yavapai-Apache Tribal 

Court. 

No officer shall search and seize any property without 

a warrant unless he knows or shall have probable cause to believe 

that the person in possession of such property is engaged in the 

commission of any offense defined under this Law and Order Code. 

Any unlaw search and seizure shall be deemed a trespass. Such 

trespassers may be prosecuted under the provisions contained in 

this Law and Order Code and may be subject to Civil Suit in 

court. 

Search warrants not served within five (5) days after 

issuance shall be returned to the court who will then void the 

warrant. 

Sec. 1.36 Arraignment 

Within 24 hours after apprehension the defendant shall 

be brought before the court which shall read the complaint to the 

defendant in a language which the defendant understands and shall 

advise the defendant of his rights to remain silent, to have a 

trial by jury, to confront his accusers and to have the 

assistance of counsel at his own expense. The court shall ask 

the defendant if he wants to enter a plea of guilty or not 

guilty. 

(a) If the defendant shall make a plea of “guilty” the 

Judge shall inquire if the defendant has any reason for not being 
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sentenced at that time. If no reason is advanced, the Judge 

shall pass sentence forthwith. If the defendant advances reason 

why sentence should not be passed at that time, the Judge shall 

give due 

cons ider 

for hear 

consideration and act thereon within his discretion 

ng his oath to uphold the laws. 

(b) If the plea is “not guilty” the case will be aet 

ng at the earliest practicable date, taking into 

consideration the right of the defendant to have adequate time to 

prepare a defense. The Court may proceed immediately to trial 

upon the mutual consent of the defendant and the Tribal Court. 

The Judge shall prescribe the bond required for appearance of 

defendant on the date set for hearing and the defendant shall be 

given opportunity to secure such bond in accordance with 

instructions issued then and there by the Judge, which 

instructions shall be made a matter of record. If the defendant 

fails to secure the required bond, the Judge shall issue 

temporary commitment to place the defendant in custody of keeper 

of jail until date set for hearing of said case. 

(cl If the accused refuses to plead, the judge shall 

enter a plea of not gui Ity on his beha .lf. 

Sec. 1.37 Commitments 

No person shall be detained, jailed or imprisoned under 

these ordinances for a longer period than 24 hours unless there 

be issued an order bearing the signature of a duly qualified 

judge of the Yavapai-Apache Tribal Court. There shall be issued 
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for each person held for a temporary commitment and for each 

person held after sentence a final commitment on the forms 

prescribed. 

Sec. 1.38 Trial - Criminal Cases 

The date having been set for the hearing, the defendant 

shall be brought before the Court, with witnesses subpoenaed, on 

said appointed day, and the defendant may, at his or her own 

expense, in a criminal proceeding, have assistance of counsel 

either professional or otherwise, for his or her defense. The 

complaining shall be read to the defendant and the defendant may, 

(a) change his or her plea; or (b) stand trial. If the defendant 

changes his or her plea from “not guilty” to “guilty” sentence 

may be entered. 

If defendant chooses to stand trial, the Judge shall 

require the defendant and witnesses to be sworn and proceed to 

hear evidence. Evidence to support complaint shall be heard 

first and followed by evidence in behalf of defendant. Under no 

circumstances may the court compel any person in any criminal 

case to be a witness against himself. 

The defendant shall have the right to argue his case 

and cross examine the witnesses. The defendant shall have the 

right to have the assistance of a member of the Tribe or a 

professional attorney at the defendant’s own expense. After the 

evidence has been submitted, the Judge shall instruct the jury on 

the applicable law (if a jury trial), and the jury (or the Judge 
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in a non-jury trial) shall then deliberate and render their 

decision. If found “not guilty” the defendant shall be released 

forthwith. If the defendant is found “guilty” the Judge shall 

then ascertain if the defendant has any reason why sentence 

should not there and then be imposed. If the defendant advances 

such reason the Judge shall give some due consideration. After 

weighing merits of the reasons given, the Judge may: (al defer 

sentence for not more than five (51 days for an opportunity to 

investigate, during which time defendant shall remain in the same 

status as to his personal liberty as prevailed immediately 

preceding his trial; (b) impose sentence. 

Sec. 1.39 Bail or Bond 

Every person charged with an offense before the 

Yavapai-Apache Tribal Court may be admitted to bail. Bail may be 

by two reliable members of the Yavapai-Apache Tribe, who shall 

appear before a judge of the Yavapai-Apache Tribal Court where 

complaint has been filed and there execute an agreement in 

compliance with the form provided therefor and made a part of 

these ordinances, or by a personal bond where the defendant 

deposits with the Court cash or property. In no case shall the 

penalty or deposit specified in the agreement exceed twice the 

maximum penalty set by these ordinances for violation of the 

offense with which the accused is charged. A judge may, in his 

discretion, release a defendant on his own recognizance. 

If a defendant released on bail willfully fails to 
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appear before the Court as required, the Court shall order the 

cash or bond to be forfeited and may issue a warrant for his 

arrest. 

Sec. 1.40 Definition of Signature 

The term “signature” as used in these ordinances shall 

be defined as the written signature, official seal, or the 

witnessed thumbprint or mark of any individual. 

Sec. 1.41 Relations with the Court 

No person shall obstruct, interfere with or control the 

functions of any Yavapai-Apache Tribal Court, or influence such 

functions in any manner except as permitted by these ordinances 

or in response to a request for advice or information from the 

Court. The Court may request employees of the Indian Service, 

particularly those who are engaged in social work, health and 

education work, to assist in the preparation and presentation of 

the facts in the case and in the proper treatment of individual 

offenders. 

Sec. 1.42 Establishment of a Coroner’s Court 

Each Tribal Judge shall act as Coroner and each 

Associate Judge shall act 8s Assistant Coroner. They shall have 

the authority to order an investigation to determine the cause of 

death of any person who dies in their jurisdiction. Furthermore, 

they shall have the authority to order an autopsy when cause of 

death cannot be determined otherwise, and shall have authority 
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to sign death certificates, removal and burial permits. 

Sec. 1.43 Inquest Procedures 

(a) Upon being notified that a death has occurred, and 

death was caused by seemingly natural causes, the Coroner may, 

after examining the police report and/or the report of the 

physician in attendance, sign the death certificate without 

conducting an inquest. 

(b) Upon being notified that a death has occurred 

under circumstances as afford reasonable grounds to suspect that 

the death was occasioned by the act of another by criminal means, 

the Coroner will immediately notify, or cause to be notified, the 

local office of the Federal Bureau of Investigation and shall 

then notify the police to remain at and protect the scene until a 

full investigation is made. 

Sec. 1.44 Duty to Report 

It shall be the duty of any person having direct 

knowledge of a death by foul play, to report such death to the 

Coroner or to the police without delay. Any person who has 

direct knowledge of and fails to report such death, shall be 

deemed guilty of an offense and upon conviction shall be 

sentenced to imprisonment for a period not to exceed ninety (90) 

days or a fine of not more than Ninety Dollars ($90.001, or both. 

Sec. 1.45 Contraband, Confiscated, and Abandoned Property 

(a) The disposition of all property, confiscated as 
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contraband, seized as evidence, or otherwise taken into the 

custody of the Court, shall be determined at a hearing before the 

Court. 

(b) The Court shall, upon satisfactory proof of 

ownership, order such property to be delivered to the rightful 

owner , unless such property is required as evidence. Where the 

property is required as evidence, it shall not be returned until 

final judgment in the case is entered. In no case shall property 

be returned where possession of such property is unlawful. Such 

property may be declared property of the Yavapai-Apache Tribe and 

may be destroyed. 

(cl The Trial Court shall not return any property 

confiscated pursuant to an arrest for the violation of: 

(1) Carrying a Concealed Weapon. 

(2) An offense involving the use of any weapon or 

instrument in the commission of such offense, if the holder or 

possessor is found guilty of the offense. Any property not 

returned shall become the property of the Yavapai-Apache Tribe. 

(d) Any property not claimed by the owner when 

delivered or any property for which an owner has not been 

determined within six months after the court hearing shall become 

the property of the Yavapai-Apache Tribe. However, property 

delivered to the custody of the Court by a private person shall 

become the property of such person if it is not claimed within 30 

days after the hearing. 

(e) Any property declared to be the property of the 
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United States may be dealt with as authorized by federal law. 

(f) The Clerk of the Court shall keep written records 

of all transfers and dispositions of property taken into the 

custody of the Court. 

(g) Contraband shall mean: 

(1) Any narcotic drug or substance, the possession, 

sale, transportation, or use of which has been deemed an offense 

under this Law and Order Code; 

(2) Any firearm seized pursuant to an arrest for 

violation of the Game Violations, of this Code. 
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SECTION 1.46 

UNIFORM ACT TO SECURE THE ATTENDANCE OF WITNESSES 
FROM WITHOUT A STATE IN CRIMINAL PROCEEDINGS 

-w-- 

Part A. Definitions. 

In this Section and its Parts, unless the context otherwise 
requires: 

1. “Witness” includes a person whose testimony is desired 
in any proceeding or investigation by a grand jury or in a 
criminal action, prosecution or proceeding. 

2. “State” includes any territory of the United States, the 
Yavapai-Apache Tribe and Reservation, and the District of 
Columbia. 

3. “Summons” includes a subpoena, order or other notice 
requiring the appearance of a witness. 

Part B. Summoning witness from the Yavapai-Apache Reservation to 
testify in another state. 

1. If a judge of a court of record in any state which by 
its laws has made provision for commanding persons within qa t 
state’ to attend and testify in the Yavapai-Apache Tribal Colirt 
certifies under the seal of such court that there is a criminal 
prosecution pending in such court, or that a grand j 11 r y 
investigation has commenced or is about t0 commence, that a 
person being within the jurisdiction of the YalJapai-Apache Tribal 
Court is a material witness in such prosecution, or grand jury 
investigation, and that his presence will he required for a 
specified number of days, upon presentation lof such certificate 
to any judge of the Yavapai-Apache Tribal Court, such judge shall 
fix a time and place for a hearing, and shal 1 make an order 
directing the witness to appear at a time and place certain for a 
hearing. 

2. If at a hearing the judge determines that the witness is 
material and necessary, that it wil 1 not cause undue hardship to 
the witness to be compelled to attend and testify in the 
prosecution or a grand jury investigation in the other state, and 
that the laws of the state in which the prosecution is pending, 
Or grand jury investigation has commenced or is about to 
commence, will give to him protection from al-rest and the service 
of civil and criminal process, he shall issue a summons, with a 
copy of the certificate attarhed, directing the witness to attend 
end testify in the court where the prosecution is pending, or 



where a grand jury investigation has commenced or is about to 
commence at a time and place specified in the summons. In any 
such hearing the certificate shall be prima facie evidence of all 
the facts stated therein. 

3. If the certificate recommends that the witness be taken 
into immediate custody and delivered to an officer of the 
requesting state to assure his attendance in the requesting 
state, such judge may, in lieu of notification of the hearing, 
direct that such witness be forthwith brought before him for the 
hearing; and the judge at the hearing being satisfied of the 
desirability of such custody and de1 ivery, for which 
determination the certificate shall be prima facie proof of such 
desirability may, in lieu of issuing subpoena or summons, order 
that the witness be forthwith taken into custody and delivered to 
an officer of the requesting state. 

4. If the witness, who is summoned as above provided, after 
being paid or tendered by some properly authorized person the sum 
of twenty cents a mile for each mile by the ordinary traveled 
route to and from the court where the prosecution is pending and 
ten dollars for each day that he is required to travel and attend 
as a witness, fails without good cause to attend and testify as 
directed in the summons, he shall be punished in the manner 
provided for the punishment of a witness who disobeys a summons 
issued from the Yavapai-Apache Tribal Court. 

Part C. Witness from another state summoned to testify in the 
Yavapai-Apache Tribal Court 

1. If a person in any state, which by its laws has made 
provision for commanding persons within its borders to attend and 
testify in criminal prosecutions, or grand jury investigations 
commenced or about to commence, in the Yavapai-Apache Tribal 

---m--_cQu~r t , is a material witness in a prosecution pending in the 
Yavapai-Apache Tribal Court, or in a grand jury investigation 
which has commenced or is about to commence, a judge of such 
court may issue a certificate under the seal of the court stating 
these facts and specifying the number of days the witness will be 
required. This certificate shall be presented to a judge of a 
court of record in the county in which the witness is found. 

2. If the certificate recommends that the witness be taken 
into immediate custody and delivered to an officer of the 
Yavapai-Apache Tribal Court to assure his attendance in ;kz 
Yavapai-Apache Tribal Court, such judge may direct that 
witness be forthwith brought before him; and the judge being 
satisfied of the desirability of such custody and delivery, for 
which determination the certificate shall be prima facie proof, 
may order that the witness be forthwith taken into custody and 



delivered to 
order shall 
witness into 
released by 
certificate. 

an officer of the Yavapai-Apache Tribal Court, which 
be sufficient authority to the officer to take the 

custody and hold him unless and until he may~,,be 
bail, recognizance or order of the judge issuing the 

3. If the witness is summoned to attend and testify in the 
Yavapai-Apache Tribal Court he shall be tendered the sum of 
twenty cents a mile for each mile by the ordinary traveled route 
to and from the court where the prosecution is pending and ten 
dollar3 for each day’that he is required to travel and attend as 
a witness. A witness who has appeared in accordance with the 
provisions of the summon3 shall not be required to remain a 
longer period of time than the period mentioned in the 
certificate, unless otherwise ordered by the Court. If such 
witness fails without good cause to attend and testify as 
directed in the summons, he shall be punished in the manner 
provided for the punishment of any witness who disobey3 a summons 
issued from the Yavapai-Apache Tribal Court. 

Part D. Exemption from arrest and service of process. 

1. If a person comes to the Yavapai-Apache Reservation in 
obedience to a summon3 directing him to attend and testify in 
Yavapai-Apache Tribal Court he shall not while in the Yavapai- 
Apache Reservation pursuant to such summon3 be subject to arrest 
or the service of process, civil or criminal, in connection with 
matters which arose before his entrance into the Yavapai-Apache 
Reservation under the summons. 

2. If a person passes through the Yavapai-Apache 
Reservation while going to another state in obedience to a 
summons to attend and testify in that state or while returning 
therefrom, he shall not while 30 passing through the Yavapai- 
Apache Reservation be subject to arrest or the service of 
process, civil or criminal, in connection with matters which 
arose before hi3 entrance into the Yavapai-Apache Reservation 
under the summons. 

Part E. Uniformity of interpretation. 

This Section and its Parts shall be so interpreted and 
construed as to effectuate its general purpose to make uniform 
the law of the states which enact it. 

Part F. Short title. 

This Section and it3 Part3 may be cited a3 the uniform act 
to secure the attendance of witnesses from without a state in 
criminal proceedings. 
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