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INTRODUCTION 

This is a simple case, the 22,000-word opening brief 

brimming with acronyms and the 2,700-page “economiz[ed]” 

appendix to the contrary notwithstanding.  (1 LP 1.)  Appellant 

La Posta Band of Diegueno Mission Indians (“La Posta”) 

complains in various verbal formulations that Appellee Yavapai-

Apache Nation (“YAN”) has “intentionally violated [a] principle of 

fundamental fairness time and time again simply to game the 

system for any advantage, most recently with its third lawsuit.”  

(Opening Br. at 11-12.)  Stripped of outrage, this is a mundane 

argument about res judicata and collateral estoppel—one rich in 

irony for its appeal to “fundamental fairness” two paragraphs 

before La Posta admits to being a deadbeat debtor, one that has 

never tried to pay back a nickel of the tens of millions of dollars it 

took from its fellow tribe.   

Where La Posta’s basic complaint moves from irony to 

error, however, is in its failure to acknowledge that this Court 

was fully aware of the second, then-pending Tribal Court 

proceeding at the time it issued an opinion earlier in this dispute.  

(Yavapai-Apache Nation v. La Posta Band of Diegueno Mission 

Indians (No. D069556, Cal. Ct. App. June 28, 2017), 2017 WL 

2791671, at **2, 17-18.)  This Court, as a necessary part of its 

legal determination of whether the issues now in dispute were 

then ripe for decision, expressly put off these issues until “a 

subsequent declaratory relief proceeding and/or [] any 

enforcement proceeding brought in the California courts.”  (Ibid. 

[emphasis added].) 
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If there is any preclusion principle stronger than res 

judicata and collateral estoppel, it is that “[l]itigants are not free 

to continually reinvent their position on legal issues that have 

been resolved against them by an appellate court.”  (Joyce v. 

Simi Valley Unified Sch. Dist. (2003) 110 Cal. App. 4th 292, 304.)  

Thus, “the rule of ‘law of the case’ generally precludes multiple 

appellate review of the same issue in a single case.”  (Searle v. 

Allstate Life Ins. Co. (1985) 38 Cal.3d 425, 434.)  Unlike the 

preclusion issues it adverted to but left open for the future, this 

Court actually resolved the availability of this proceeding against 

La Posta in the prior proceeding.  La Posta always knew we 

would be exactly where we are today, at this Court’s express 

invitation, if the Tribal Court ruled against it.  All the sound 

and fury otherwise need not tax the Court’s time.   

Here are the issues actually in dispute:  (1) whether the 

Tribal Court Civil Money Judgment Act applies when seeking to 

enforce a non-tribal judgment (the “San Diego judgment”) in a 

non-monetary proceeding (this declaratory relief action); (2) 

whether, if YAN were seeking to enforce a tribal court money 

judgment (it is not), the judgment of its Tribal Court deserves 

comity, particularly given that La Posta freely and fairly 

consented in a commercial contract to its jurisdiction; (3) whether 

preclusion principles bar this present suit for declaratory relief; 

(4) whether the two courts to interpret the relevant provisions of 

the parties’ loan agreement have both misconstrued it; and (5) 

whether La Posta may bring its new-on-appeal argument 

affecting only the California Gambling Control Commission 
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(“Commission”), which has not appealed, and whether it has 

standing to appeal at all. 

La Posta’s first claim is the most curious of all, as YAN has 

never sought to enforce the Tribal Court’s money judgment.  

Why would it, when the Tribal Court judgment is for just over 

$262,000 while the San Diego judgment is for nearly $49 million?  

(Compare 1 LP 158 with 2 LP 324.)  So quite logically, YAN’s 

complaint expressly disclaimed any effort to enforce the Tribal 

Court judgment and instead sought a declaration concerning 

enforcement of the San Diego judgment.  (1 LP 58 & n.3 [“YAN 

does not at this time seek an order recognizing the Tribal Court 

Judgment ....  YAN seeks to enforce the San Diego judgment.”].) 

Put more plainly, this is an action to enforce a California 

judgment, not a tribal judgment.  But even if it were, YAN has 

sought to give effect only to the Tribal Court’s non-monetary 

finding of fraud.  We know this because, in arguing for a stay of 

the judgment below—which it obtained, activating judicial 

estoppel—La Posta stated “YAN’s complaint here only sought a 

declaration” and “a declaration of rights is not a monetary 

award.”  (9 LP 2564-2565.)  Having “gain[ed] an advantage by 

taking one position,” La Posta may not now “seek[] a second 

advantage by taking an incompatible position.”  (MW Erectors v. 

Niederhauser Ornamental (2005) 36 Cal. 4th 412, 422.)  In any 

event, the closest available decisions, which interpret the Tribal 

Court Civil Money Judgment Act’s forerunner (the Uniform 

Foreign-Money Judgments Act), unsurprisingly hold that a 

statute called a “Money Judgment Act” does not apply to non-
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monetary fraud findings.  (E.g., Allstate Ins. Co. v. 

Administratia Asigurarilor de Stat (S.D.N.Y. 1997) 962 F. Supp. 

420, 425.)  

As to La Posta’s argument that the Tribal Court’s judgment 

does not merit comity and so cannot be recognized, the point 

bears repeating:  YAN has nowhere sought to have the Tribal 

Court judgment recognized, entered, enforced, or registered.  The 

contractual provision underlying the San Diego judgment—a 

California Superior Court judgment—asks whether any 

contractually agreed-to court, to include the tribal court at issue, 

has made a final determination of fraud.  (1 LP 113.)  That is a 

question of contractual fact, a question of whether a condition 

precedent has been satisfied, relevant to enforcement of the San 

Diego judgment.  It is not a separate proceeding to recognize, 

enter, enforce, or register the Tribal Court judgment. 

Regardless, there is an additional threshold question 

whether, having freely and fairly consented to the Tribal Court’s 

jurisdiction in a commercial contract’s forum-selection clause that 

also allowed suit in La Posta’s own courts, La Posta can now 

complain about its sister court’s procedures.  “In such 

circumstances it should be incumbent on the party seeking to 

escape his contract to show that trial in the contractual forum 

will be so gravely difficult and inconvenient that he will for all 

practical purposes be deprived of his day in court.  Absent that, 

there is no basis for concluding that it would be unfair, unjust, or 

unreasonable to hold that party to his bargain.”  (M/S Bremen 

v. Zapata Off-Shore Co. (1972) 407 U.S. 1, 18.)  La Posta does 
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not claim, because it cannot claim, it was “for all practical 

purposes [] deprived of [its] day in court.”  It engaged in 

extensive motion practice and had a multi-day trial before the 

Tribal Court, resulting in hundreds of pages of testimony, all 

represented by counsel.  (8 LP 2466, 2480-2488.)  La Posta even 

prevailed on its arguments against YAN’s claim for concealment.  

(1 LP 157.) 

Assuming La Posta retains standing to complain, however, 

the procedural deficiencies it alleges are small potatoes wrapped 

in sour grapes.  The standard for judging these complaints de 

novo asks only whether the forum as a whole “provide[s] 

impartial tribunals [and] procedures compatible with due process 

of law.”  (Restatement (Third) of Foreign Relations § 482, subd. 

(1)(a).)  Not whether this was an impartial tribunal or if due 

process was observed in this case, but whether the system as a 

whole affords due process and impartial tribunals.  (Ibid. [“A 

court asked to recognize or enforce the judgment of a foreign 

court must satisfy itself of the essential fairness of the judicial 

system under which the judgment was rendered.”]; AO Alfa-Bank 

v. Yakovlev (2018) 21 Cal. App. 5th 189, 214-15 [distinguishing 

systemic versus case-specific due process inquiries].) 

La Posta cites not a single piece of system-wide evidence or 

a single authority for concluding YAN’s entire tribal justice 

system fails to meet these very minimal standards, thereby 

justifying a refusal to grant that sovereign, federally recognized 

Indian tribal court system the respect it deserves.  (Cf. Bird v. 

Glacier Elec. Coop., Inc. (9th Cir. 2001) 255 F.3d 1136, 1142 
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[“Extending comity to tribal judgments is not an invitation for 

the federal courts to exercise unnecessary judicial paternalism in 

derogation of tribal self-governance.”].)  The consequences of 

ruling otherwise would not just involve a deep and well-justified 

sense of offense by Indian tribes; they would result in the 

invalidation of thousands of tribal court judgments and throw 

long-settled matters into chaos.  

An abuse-of-discretion standard applies to La Posta’s case-

specific procedural complaints, one based on a legislative 

resolution similar to those submitted by Congress in federal 

litigation all the time and the other on a stipulated-to stay of 

parts of the tribal litigation.  But even viewed de novo, and even 

assuming anything so much as marginally improper occurred, 

these trifles do not rise to the level of the fundamental denial of 

due process violation La Posta must show.  Some tribal 

councilmembers made a statement.  La Posta did not get a case 

management decision it wanted.  If these are fundamental due 

process violations in a tribal court, a race-neutral application of 

the law means they are due process violations in a California 

Superior Court.  Imagine the consequences. 

Then there are the preclusion arguments La Posta 

advances, which might have been interesting in light of prior 

statements by this Court.  Unfortunately for La Posta, and the 

point requires repeating a third time, YAN has nowhere sought to 

have the Tribal Court judgment recognized, entered, enforced, or 

registered.  It is seeking to enforce the San Diego judgment 

under the terms of the parties’ contract after satisfaction of a 
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condition precedent: a final finding of fraud.  La Posta may 

disagree with that finding.  It may think that finding precluded.  

It may think that finding the most unfair judicial act in the 

history of Anglo-American jurisprudence.  That does not change 

the fact that a court, agreed-to by the parties, found fraud and 

that finding is final.  Indeed, La Posta did not even appeal the 

finding. 

Even if YAN were seeking to enforce the Tribal Court 

judgment, however, there would be no preclusion on these facts 

given (1) that different and previously unavailable evidence was 

introduced in the Tribal Court proceeding, (2) that the Tribal 

Court action was in process before the San Diego judgment 

became final, (3) the presence of the Commission as a defendant 

in this action, which sovereign immunity precluded in the Tribal 

Court proceeding, and (4) the nature of the question asked by the 

contractual provision at issue.  This Court need not and should 

not decide the issue, however, because preclusion is a problem for 

La Posta.  It was free to seek review, by multiple means, of the 

Tribal Court’s adverse ruling on the same res judicata and 

collateral estoppel claims it raises here.  This La Posta did not 

do.  La Posta is therefore itself precluded from arguing 

preclusion. 

La Posta’s final substantive argument, that the parties’ 

loan agreement does not allow for recovery against the asset at 

issue after a finding of fraud, has been rejected by every court to 

consider it, and this Court passed on an opportunity to accept it 

and thereby end this litigation long ago.  (Yavapai-Apache 
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Nation v. La Posta Band of Diegueno Mission Indians (No. 

D069556, Cal. Ct. App. June 28, 2017), 2017 WL 2791671, at 

*18.)  For good reason.  The text of the contract does not 

support and instead flatly contradicts La Posta’s position: 

“Notwithstanding the foregoing sentence [limiting recovery], 

Borrower shall be obligated beyond its interest in the Collateral, 

and Lender shall be entitled to seek and may seek a deficiency 

judgment against Borrower ... from and after the date Borrower 

commits any act of fraud in connection with Lender.”  (1 LP 

113.) 

La Posta paints itself as a tiny tribe of hapless victims 

being pushed around by some big city nation in ruthless pursuit 

of profits.  (Opening Br. at 12-13 [contrasting La Posta’s “remote 

and desolate” lands with YAN’s “sophisticated enterprise”].)  

There are no Davids and Goliaths in this litigation, though.  If 

there were, La Posta no doubt would have attempted to 

invalidate the contract creating its liability in the first place.  It 

has not, because La Posta knows it was counseled by highly paid 

attorneys and voluntarily undertook to borrow tens of millions of 

dollars from YAN in hopes of striking it rich.  It not only failed, 

it failed spectacularly on account of its wanton spending and 

purposeful (and deceptive) refusal to accept and implement 

business advice from YAN, which as even La Posta points out, 

has had no difficulty helping other tribes become successful 

casino operators.  (Opening Br. at 13.) 

YAN’s ability to continue helping other fellow tribes is 

jeopardized because La Posta, smugly touting how it is 
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“effectively judgment proof” (id. at 11), and far from the David it 

wants to be, is an unrepentant pickpocket, thumbing its nose in 

the face of an uncontested business debt for years and not paying 

a single penny.  Now, piling insult (quite literally in the Opening 

Brief) upon injury, La Posta wants in an action between fellow 

tribes for this Court to disregard a tribal court judgment, to 

whose jurisdiction La Posta consented, all so La Posta can keep 

revenue it owes YAN under a freely and fairly negotiated 

contract—revenue that YAN and the other California tribes 

together generate by running successful casinos!   

To quote the inimitable Judge Burstein, “[i]n this 

framework, defendants’ present plea ... may be construed by some 

as classic chutzpah.”  (Gross v. Newburger, Loeb & Co., Inc. 

(N.Y. Sup. Ct. 1980) 426 N.Y.S.2d 667, 676.)  The trial court did 

not countenance such scofflaw behavior.  YAN respectfully 

suggests neither should this Court.  Indeed, this Court lacks the 

power to do so, as the only party with standing to appeal, the 

Commission, has chosen not to appeal. 

BACKGROUND 

Two federally recognized Indian tribes, Appellee Yavapai-

Apache Nation (“YAN”) and Appellant La Posta Band of 

Diegueno Mission Indians (“La Posta”) entered into a contract for 

La Posta to build and run a casino, with monies provided by 

YAN.  The governing version of that contract, the Second 

Amended and Restated Loan Agreement (“SARLA”) appears in 

the record at 1 LP 70-117.  The casino failed, leading to an 

uncontested verdict against La Posta and in favor of YAN for 
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nearly $49 million.  (2 LP 324.)  This Court affirmed that 

judgment.  (2 LP 325.) 

The issue, however, as the Court realized, has never been 

about La Posta’s breach because La Posta has never even 

attempted to defend against its straightforward liability under 

the SARLA.  “[T]he parties’ litigation energies were not focused 

on the debt, but instead on the issue with substantial practical 

monetary implications—whether YAN could attach [California 

Gambling Control Commission Revenue Sharing Trust Fund 

(‘RSTF’)] funds to enforce payment of La Posta’s debt.”1  

(Yavapai-Apache Nation v. La Posta Band of Diegueno Mission 

Indians (No. D069556, Cal. Ct. App. June 28, 2017), 2017 WL 

2791671, at *1 [“La Posta I”].)  That issue depended on whether 

La Posta “commit[ed] any act of fraud” as confirmed in a “final 

determination of such matter by a court of competent 

jurisdiction.”  (1 LP 113.) 

In the action leading to the judgment sought to be enforced 

here (the “San Diego judgment”), the jury determined that La 

                                         
1  By way of background, “the State of California has entered 

into tribal-state gaming compacts with the various tribes in 

California authorized to operate gambling casinos.”  (California 

Valley Miwok Tribe v. California Gambling Control Com. (2014) 

231 Cal. App. 4th 885, 888.)  “The Compacts set forth a revenue-

sharing mechanism under which tribes that operate fewer than 

350 gaming devices share in the license fees paid by the tribes 

entering into the Compacts ....”  (Id. at 888-89.)  There is no 

dispute La Posta is a Non-Compact Tribe.  Nor is there that the 

Gambling Control Commission acts as trustee for these funds.  

(Id. at 889.) 
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Posta did not commit fraud by intentional misrepresentation.  (2 

LP 577-578.)  In the appeal of that judgment, YAN argued that 

the trial court erred by refusing to instruct the jury on its 

additional theories of fraud under California law, negligent 

misrepresentation and concealment.  (La Posta I, 2017 WL 

2791671, at *2.)  This Court disagreed, reasoning that since the 

jury found there had been no misrepresentation, there was no 

reasonable probability that it would have found negligent 

misrepresentation or concealment even if it had been properly 

instructed.  (Id. at *8-*9.)  The Court also affirmed the 

dismissal of La Posta’s cross-complaint asking for a 

determination that its RSTF payments were immune from 

seizure even if there had been a fraud finding.  (La Posta I, 2017 

WL 2791671, at *17-*18.)  It noted the proper time and place for 

that determination would become known only after a court of 

competent jurisdiction found fraud.  (Ibid.)  It would be fair to 

say that the Court, which did not have before it all the facts that 

would later come to light, included dicta casting a cautious eye at 

any future finding of fraud.  (Id. at *18.)  But, however cautious 

the eye, this Court wisely declined to rule on the issue.  (Ibid.) 

Meanwhile, YAN discovered additional evidence of fraud 

and, as expressly allowed by the parties’ agreement, sued La 

Posta in its tribal court, the jurisdiction of which the parties 

agreed to by contract.  (1 LP 156 [discussing discovery of new 

evidence]; 1 LP 113 [“Borrower and Lender each hereby consents 

to the jurisdiction of ... the Borrower’s tribal court, if ever created, 

and (iv) the Lender’s tribal court for the enforcement of any terms 
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of any Loan Documents.”].)  What this Court could not know at 

the time it issued its prior Opinion was that YAN would be able 

to secure the testimony of six additional witnesses to La Posta’s 

fraudulent behavior for submission to the Tribal Court.  (8 LP 

2367, 2463.)  Or that La Posta would effectively concede the 

adequacy of that expanded showing by failing to move for a new 

trial or appeal the Tribal Court’s judgment of negligent 

misrepresentation.  (8 LP 2391, 2393.) 

La Posta argued to the Tribal Court that YAN should not 

be allowed to use this new evidence to attempt to prove fraud 

under negligent misrepresentation and concealment theories 

because those claims were precluded, whether by res judicata or 

collateral estoppel, by the San Diego judgment.  (2 LP 670; 3 LP 

735-737, 740-742.)  The Tribal Court twice considered the 

arguments and disagreed, noting that the issues of negligent 

misrepresentation and concealment were not, in fact, submitted 

to the jury in the San Diego action.  (1 LP 154.)  Further, it 

noted that the San Diego judgment was not yet final when the 

Tribal Court action started, depriving that judgment of the 

finality required for preclusion under California law.  (8 LP 

2466.) 

After carefully reviewing the evidence, the Tribal Court 

dismissed YAN’s concealment claim but concluded La Posta did 

engage in negligent misrepresentation, a species of fraud under 

California law.  (1 LP 150-153, 157-158.)  For reasons that will 

be explained in the Discussion section below (as there is a dispute 

on the point), La Posta was eligible to move for a new trial or to 
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appeal that judgment.  There is no dispute it failed to do either.  

(8 LP 2391, 2393.)   

Armed with this final judicial finding that La Posta 

engaged in a species of fraud, YAN sought enforcement of the 

San Diego judgment in this proceeding, termed the Sacramento 

action.  (1 LP 53-58.)  YAN joined as a defendant the 

Commission, which administers La Posta’s RSTF funds, which it 

could not do in the Tribal Court.  (1 LP 54.)  YAN did so 

because long experience in this litigation has taught that it is 

practically worthless to win court orders against La Posta, which 

simply does not comply. 

Lengthy demurrer and summary judgment proceedings 

below ended in YAN’s favor.  (8 LP 2517-2525 [ruling on La 

Posta’s demurrer]; 8 LP 2527-2544 [ruling on summary 

judgment].)  The result was a declaratory judgment establishing 

that the Gambling Control Commission is obligated to pay YAN 

the monies that would otherwise be allocated to La Posta from 

the RSTF.  (9 LP 2548.)  No such payments have been made, as 

the trial court, at La Posta’s insistence, stayed its order pending 

appeal on the ground that it was not a money judgment.  (9 LP 

2683.)  As a consequence, and because the interest alone on the 

San Diego judgment exceeds La Posta’s annual allocation from 

the RSTF, YAN is losing more than $3,000 per day while the 

judgment remains stayed, all of which even victory will not allow 

it to recover.  The RSTF funds, once they are received by La 

Posta, are gone forever. 
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DISCUSSION 

La Posta does not like to pay its bills.  Evidence was 

adduced that it spent YAN’s money on “high salaries” and “BMW 

vehicles” and never intended to follow YAN’s advice as to how to 

turn around its failing casino, advice upon which YAN 

conditioned its valuable deferral and extension of payments.  (2 

LP 340.)  Courts have indulged La Posta for years now, costing 

YAN millions.  The trial court finally held the time has come (or 

will come, once its decision is affirmed) for La Posta to pay up, at 

least partially.  Under the deferential standards of review and 

well-established rules of standing to appeal, this Court should 

not entertain La Posta’s recycled arguments to upset that ruling.  

But if the Court does reach the merits, the trial court was clearly 

correct. 

 

I. La Posta Ignores the Deferential Standards of 

Review Applicable to this Appeal. 

La Posta’s statement of the standard of review governing 

summary judgment is correct, as far as it goes.  What it neglects 

to mention, however, is that there is a split in the Court of 

Appeal on the appropriate standard of appellate review for trial 

court collateral estoppel and res judicata rulings.  It also 

completely ignores the appellate standard for review of 

discretionary non-recognition determinations, which is an open 

question, at least under La Posta’s erroneous view that this is a 

foreign judgment recognition and enforcement case.  And La 
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Posta lastly ignores the rule that affirmance may be ordered on 

any ground in the record, not just those forming the basis of the 

trial court’s decision. 

A. The Court should review the Trial Court’s 

rejection of preclusion for abuse of discretion. 

Some “authority suggests the appellate court should give 

deference to the lower court’s decision” whether to grant 

preclusive effect to a prior judgment.  (Roos v. Red (2005) 130 

Cal. App. 4th 870, 878 [citing Sandoval v. Superior Court (1983) 

140 Cal. App. 3d 932, 942].)  Other courts hold that “the trial 

court’s application of collateral estoppel is reviewed de novo.”  

(Ibid. [citing Groves v. Peterson (2002) 100 Cal. App. 4th 659, 667; 

Campbell v. Scripps Bank (2000) 78 Cal. App. 4th 1328, 1333].)  

Roos and Groves were Second District opinions, Campbell was 

Fourth, and Sandoval was Fifth.  YAN has been unable to find a 

Division One or even a Third District opinion resolving this 

debate.2 

Roos’ opinion that the “predominate [sic] view” favors de 

novo review may be true numerically, but it is not true in terms 

of gravamen.  Collateral estoppel and res judicata are both 

equitable doctrines predicated on judicial economy and 

fundamental principles of fairness, including the avoidance of 

                                         
2  Not that this would settle the issue, as the decision of one 

division of a California Court of Appeal is, unlike in other 

systems, not binding on another division. (Sarti v. Salt Creek Ltd. 

(2008) 167 Cal. App. 4th 1187, 1193-94 & fns. 3-4 [citing Jessen v. 

Mentor Corp. (2008) 158 Cal. App. 4th 1480, 1489, fn. 10].) 
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inconsistent judgments.  (Mycogen Corp v. Monsanto Co. (2002) 

Cal. 4th 888, 897; Sandoval, supra, 140 Cal. App. 3d at 941.)  In 

Parklane Hosiery Co. v. Shore (1979) 439 U.S. 322, the United 

States Supreme Court rejected per se collateral estoppel rules in 

favor of granting trial courts “broad discretion to determine when 

[collateral estoppel] should be applied.”  (439 U.S. at 331.)  In so 

doing, the Court relied on its earlier decision, Blonder-Tongue 

Laboratories, Inc. v. University of Illinois (1971) 402 U.S. 313, 

which committed collateral estoppel determinations to the sound 

discretion of the trial court: “No one set of facts, no one collection 

of words, will provide an automatic formula for a proper ruling on 

estoppel pleas.  In the end, the decision necessarily rests on the 

trial court’s sense of justice and equity.”  (Id. at 333-34.) 

The better California law and the weight of scholarly 

consensus is in accord with the United States Supreme Court’s 

view.  (American Broadcasting Companies, Inc. v. Walter Reade-

Sterling. Inc. (1974) 43 Cal. App. 3d 401 [reviewing trial court’s 

application of res judicata for abuse of discretion]; 7 Witkin, Cal. 

Proc. 4th (1997) Judgments, § 418(a) [“The preferable approach ... 

is to give trial courts ‘broad discretion’ to determine when the 

doctrine should be applied.”]; Restatement (Second) of Judgments 

29 [repeatedly noting discretion, even in determining mutuality 

of parties and privity (citing, for the latter, Kearney v. Kansas 
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Public Service Co. (Kan. 1983) 665 P.2d 757, 774, and Conley v. 

Spillers (W. Va. 1983) 301 S.E.2d 216, 223)].).3 

The above authorities involve review of a mix of cases, 

some granting preclusive effect under res judicata or collateral 

estoppel and some refusing preclusive effect.  The policy 

considerations favoring review for abuse of discretion of a court’s 

refusal to preclude an alleged “relitigation”—the precise issue in 

this case—are particularly weighty, however.  Such orders are 

not immediately appealable, meaning that by the time an 

appellate court is faced with the decision whether to apply de 

novo or abuse-of-discretion review, judicial resources have 

already been expended re-determining the fact or issue sought to 

be precluded.  The “judicial economy” rationale underlying the 

preclusion doctrines thus vanishes in the procedural context now 

before this Court.  So does the “consistent judgments” rationale.  

Whatever public perception problems occur when one court 

disagrees with another are not fixed by adding in yet another 

court’s disagreement.  Ending litigation, not further de novo 

review, furthers finality, consistency, and efficiency. 

It is true that the fundamental fairness considerations 

undergirding preclusion law do not disappear simply because a 

new determination has occurred, but they are easily satisfied by 

                                         
3  The Ninth Circuit employs a hybrid approach, reviewing de 

novo the trial court’s determination whether collateral estoppel is 

available, while the decision whether to apply collateral estoppel 

is reviewed for abuse of discretion. (Miller v. County of Santa 

Cruz (9th Cir. 1994) 39 F.3d 1030, 1032; but see McQuillion v. 

Schwarzenegger (9th Cir. 2004) 369 F.3d 1091, 1096.) 
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review using the abuse-of-discretion standard.  Indeed, they are 

better met.  In addition to the trial court being in a better 

position to determine fairness issues between parties, the abuse-

of-discretion standard was intentionally crafted, and has been 

repeatedly employed, to deal with fairness issues.  (E.g., People 

v. Von Villas (1992) 11 Cal. App. 4th 175, 242 [reviewing trial 

judge’s overruling of prior order in case for abuse of discretion as 

touchstone was fundamental fairness]; see In re Microsoft I-V 

Cases (2006) 135 Cal. App. 4th 706, 723 [reviewing fairness of 

settlement for abuse of discretion]; In re Retirement Cases (2003) 

110 Cal. App. 4th 426, 444 [reviewing trial court’s fairness and 

public policy determination concerning retroactivity for abuse of 

discretion].)  YAN believes the standard of review is not 

dispositive, however, because, even with de novo review, the trial 

court did not err.  Nevertheless, this is an issue and circuit split 

worthy of attention. 

B. Any discretionary determination concerning 

recognition of a foreign or tribal court 

judgment—if necessary at all—should be 

reviewed for abuse of discretion. 

There has been no final resolution of this issue in 

California law, but the trend is obvious.  Abuse of discretion is 

the standard California appellate courts have applied without 

further elaboration when reviewing a trial court’s discretionary 

recognition and enforcement decisions.  (Hyundai Securities Co., 

Ltd. v. Lee (2015) 232 Cal. App. 4th 1379, 1385.)  Further, actual 

discussion has favored abuse-of-discretion review: “Although 

neither party makes the argument, a more deferential standard 
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of review arguably applies to nonrecognition on permissive (as 

opposed to mandatory) grounds.”  (AO Alfa-Bank v. Yakovlev 

(2018) 21 Cal. App. 5th 189, 201 & fn.15.)  (Under the 

circumstances presented in Yakovlev, the Court saw no practical 

distinction between the two standards and so did not definitely 

resolve the issue.  (Ibid.) 

The overwhelming majority of federal courts have applied 

an abuse-of-discretion standard when reviewing recognition of 

foreign judgments under statutes similar to California’s.  (See, 

e.g., Banque Libanaise Pour Le Commerce v. Khreich (5th Cir. 

1990) 915 F.2d 1000, 1004–06 [reviewing for abuse of discretion 

district court decision whether to apply a non-mandatory ground 

of nonrecognition under Texas’s Uniform Act]; Ingersoll Milling 

Mach. Co. v. Granger (7th Cir. 1987) 833 F.2d 680, 688 

[reviewing for abuse of discretion district court’s refusal to deny 

recognition on public policy grounds under Illinois’s Uniform Act, 

but evaluating the defendant’s principal legal arguments de novo 

“for the sake of completeness”]; cf. Remington Rand Corp.-Del. v. 

Bus. Sys. Inc. (3d Cir. 1987) 830 F.2d 1260, 1266 [citing IIT Corp. 

v. Lam (10th Cir. 1976) 531 F.2d 463, 469 (reviewing for abuse of 

discretion the extension or denial of comity)].)4 

Both the number and the weight of authorities clearly favor 

review for abuse of discretion of, at the very least, discretionary 

decisions whether to enforce a foreign judgment, with some like 

                                         
4  Only the Ninth Circuit reviews the issue de novo.  (Ohno 

v. Yasuma (9th Cir. 2013) 723 F.3d 984, 1002.) 
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the Tenth Circuit going so far as to review all recognition and 

enforcement determinations deferentially.  As in Yakovlev, YAN 

does not think the standard is dispositive here—the trial court 

was correct no matter how one looks at it.  Indeed, this case does 

not even involve recognition of a foreign judgment, for reasons 

explained below.  YAN nonetheless raises this issue in the event 

the Court accepts La Posta’s erroneous characterization of the 

proceedings below. 

C. This Court may affirm for any reason 

appearing in the record. 

This Court “may affirm the trial court’s ruling on any 

ground supported by the record.”  (Taylor v. Elliott 

Turbomachinery Co. (2009) 171 Cal. App. 4th 564, 573 [citing 

Jimenez v. County of Los Angeles (2005) 130 Cal. App. 4th 133, 

140].)  Indeed, “it is not improper for a reviewing court to decide 

the merits of an alternate ground for affirming the judgment of a 

trial court even if that ground was not argued by the parties 

below.”  (Robey v. Superior Court (2013) 56 Cal. 4th 1218, 1242.)  

These are both important principles to this Court’s review of a 

case as long and complex, and finally brought to resolution, as 

here.  

II. La Posta Lacks Standing to Appeal. 

The Commission is the only entity subject to any kind of 

judicial order in this proceeding: 
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[T]he Court hereby enters JUDGMENT in YAN’s 

favor on YAN’s single cause of action for declaratory 

relief and ORDERS as follows: 

The California Gambling Control Commission 

shall pay (or direct the appropriate California state 

agency to pay) is obligated to pay to the Yavapai-

Apache Nation all Revenue Sharing Trust Fund 

distributions that would otherwise be received by La 

Posta Band of Diegueno Mission Indians from the 

date of this Judgment until the Judgment entered on 

November 13, 2015 in Yavapai-Apache Nation v. La 

Posta Band of Diegueno Mission Indians, San Diego 

Superior Court Case No. 37-2013-00048045-CU-BC-

CTL in the amount of $48,893,407.97 (plus post-

judgment interest at 10 percent per year from and 

after November 13, 2015) is satisfied in full. 

(9 LP 2548, emphasis added.)  The Commission has not 

appealed.  (9 LP 2581-82, 2584.) 

The portion struck through and added was done at La 

Posta’s persistent insistence.  (Opening Br. at 13 fn. 12.)  

Because this judgment and order do not command La Posta to do 

anything—YAN knew better than to ask for that, as La Posta has 

yet to respect a judgment entered against it—and because La 

Posta’s insisted-upon edits to the judgment—changing “shall pay 

(or direct the appropriate California state agency to pay)” to “is 

obligated to”—remove any “immediate, pecuniary, and 
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substantial” consequence from the judgment, La Posta lacks 

standing.  This defect is fatal, and jurisdictional.  (Sabi v. 

Sterling (2010) 183 Cal. App. 4th 916, 947.) 

“‘A party who is not aggrieved by an order or judgment has 

no standing to attack it on appeal.’”  (1041 20th St., LLC v. 

Santa Monica Rent Control Bd. (2019) 38 Cal. App. 5th 27, 32 & 

fn.6 [quoting El Dorado Irrigation Dist. v. State Water Resources 

Control Bd. (2006) 142 Cal. App. 4th 937, 977].)  It is black-letter 

law that an appellant “cannot be heard to complain of errors 

affecting only other parties to the proceedings who do not 

appeal.”  (In re Thramm’s Estate (1947) 80 Cal. App. 2d 756, 765 

[citing De Arman v. Connelly (1933) 134 Cal. App. 173, 181; 2 

Cal. Jur. 840–842].)  A putative appellant has no standing to 

object to an order affecting a non-appealing defendant, even when 

such an order is in rem and therefore against the world.  (Martin 

v. City of Stockton (1919) 39 Cal. App. 552, 559.)  “As long as the 

latter is satisfied with that judgment, the former should be 

contented.”  (Ibid.)  Thus, as a formal matter, La Posta lacks 

standing to appeal. 

Even under more recent courts’ functional approach to 

standing on appeal, La Posta should not be here.  “A party is 

aggrieved for appellate standing purposes if the party’s rights or 

interests are injuriously affected by the judgment.”  (Vitatech 

Internat., Inc. v. Sporn (2017) 16 Cal. App. 5th 796, 804 [quoting 

People ex rel. Allstate Ins. Co. v. Dahan (2016) 3 Cal. App. 5th 

372, 376].)  Perhaps La Posta can make that threshold showing.  

But those rights or “interest[s] must be immediate, pecuniary, 
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and substantial and not nominal or a remote consequence of the 

judgment.”  (Ibid. [emphases added].)  This La Posta cannot 

show. 

The judgment as initially prepared by YAN actually 

ordered the Commission to start making payments.  (9 LP 2548.)  

As the Opening Brief helpfully explains, however, La Posta 

“objected to YAN’s proposed judgment ‘because the language of 

the proposed declaration differs in a meaningful way from that in 

YAN’s complaint and motion for summary judgment,’ where YAN 

sought a declaration that ‘the CGCC is obligated to pay,’ and not 

that the ‘CGCC shall pay.’”  (Opening Br. at 31.)  As the 

Opening Brief goes on to say, “The difference between ‘obligated’ 

and ‘shall’ is significant.”  (Ibid.)  “The wording from [sic] ‘shall 

pay,’ orders an affirmative action, while the language ‘is 

obligated to pay,’ merely explains the parties’ rights.”  (Ibid.) 

Thus, at La Posta’s express insistence, the judgment under 

review no longer has an “immediate” effect on La Posta’s rights.  

It declares the Commission’s rights—what the Commission is 

obligated to do.  But only time will tell what the Commission 

will do with this declaration.  Perhaps it will pay YAN La 

Posta’s share of the RSTF that other casino operators so 

generously fund, causing La Posta cognizable injury.  Perhaps it 

will not pay, depriving La Posta of cognizable injury.  Perhaps it 

will pay the YAN judgment out of a pro rata reduction of 

payments across all participating tribes, which would complicate 

any standing analysis (is any effect on La Posta then still 

“substantial”?).  Perhaps it will keep La Posta’s payments the 
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same and pay YAN’s share out of surplus funds in the years with 

unallocated money, also depriving La Posta of any standing to 

complain. 

There are a hundred tiny permutations of how the 

Gambling Control Board might choose to act.  “On the record 

before us, we do not know whether the [Control Commission] will 

choose to bear all the costs of [the order] itself or pass those costs 

on (in whole or in part) to” La Posta.  (State Water Resources 

Control Bd. Cases (2006) 136 Cal. App. 4th 674, 831.)  Further, 

La Posta has “not shown that the uncertainty as to what the 

[Commission] intends to do falls more heavily on [its funds] than 

on any other [tribe] using [RSTF funds].”  (Ibid.)  La Posta 

therefore cannot show it has “suffered an immediate, pecuniary, 

and substantial injury as a result of” the order below, “based on 

mere speculation and surmise” about what the Commission will 

do.  (Ibid.) 

III. The Trial Court Correctly Determined that a Final 

Fraud Finding Has Triggered La Posta’s Contractual 

Obligation to Satisfy Judgment from its RSTF 

Allocation. 

If the Court reaches the merits, La Posta fares no better.  

It offers five arguments for reversal:  (1)  the trial court erred 

by not utilizing the procedure set forth in the Tribal Court Civil 

Money Judgment Act (“TCCMJA”); (2) whether under the 

TCCMJA or principles of comity, the trial court erred by giving 

contractual effect to the Tribal Court’s fraud finding; (3) the trial 

court erred by refusing to employ preclusion doctrines; (4) the 

trial court erred by not interpreting the language of the parties’ 
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contract to deprive YAN of recovery; and (5) the trial court erred 

by entering a judgment against the Commission.  

La Posta’s first argument, for application of a statute 

governing recognition and enforcement of tribal money 

judgments, runs slam into judicial estoppel.  It is a complete 

reversal of its (successful) argument for a stay of judgment below 

that this case does not involve a money judgment.  (9 LP 2564-

2565.)  It also runs afoul of the well-pleaded complaint rule:  

YAN’s complaint expressly disclaimed any effort to enforce the 

Tribal Court judgment—and certainly not its trivial monetary 

component—and instead explicitly sought enforcement of the San 

Diego judgment, a California Superior Court judgment.  (1 LP 

58.)  For the same reason, La Posta’s discussion of comity is a 

red herring.  There simply is no “foreign” judgment to be 

enforced here.  But if there were, La Posta has advanced no 

reason to conclude the trial court would have abused its 

discretion in recognizing the judgment. 

The preclusion and contractual arguments La Posta 

advances do not begin until page 50 of the Opening Brief for good 

reason.  These also-rans were rejected by the Tribal Court and 

the trial court both, with indisputable reasoning.  Preclusion is 

no issue because this is not a recognition and enforcement action.  

Even if it were, the requirements for preclusion, whether 

collateral estoppel or res judicata, are not met, and La Posta’s 

preclusion argument is itself precluded.  Finally, whatever the 

Court concludes about La Posta’s standing overall, there can be 

no doubt it lacks standing to bring contractual claims on behalf of 
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the Commission, and its interpretation of the SARLA runs 

headlong into its clear and unambiguous terms. 

A. The Trial Court correctly concluded the 

TCCMJA has no relevance to these 

proceedings. 

One would struggle in vain across the four-and-a-half pages 

La Posta devotes to its argument that the TCCMJA applies in 

this case to find reference to the actual holding of the trial court, 

which one then finds relegated to a footnote.  (Opening Br. at 38 

fn. 17.)  The trial court held “recognition [under the TCCMJA] 

was not necessary ‘because YAN is not seeking to enforce the 

tribal court money judgment in the manner of a civil judgment.  

YAN only seeks a declaration of rights ....”  (8 LP 2538 

[emphasis in original (citing 2 LP 665)].)  La Posta itself took 

exactly this position in successfully seeking a stay after the trial 

court entered judgment.  Because it received the requested stay, 

La Posta is now estopped from advancing a contrary position.  In 

any event, the trial court was correct. 

1. Judicial estoppel is the beginning and the 

end of this issue. 

In its motion to stay the judgment below, La Posta stated 

“YAN’s complaint here only sought a declaration” and “a 

declaration of rights is not a monetary award.”  (9 LP 2564-

2565.)  It repeated this argument at length, over six pages, in its 

reply in support of that motion.  (9 LP 2638-2644.)  It 

acknowledged that the classification of the proceedings below as 

declaratory rather than a civil money judgment enforcement 
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proceeding had the effect of rendering the TCCMJA inapplicable.  

(9 LP 2639-2640.)  La Posta received the stay it requested based 

on these representations.  (9 LP 2686 [“Indeed, YAN’s complaint 

only sought a declaration of rights ....”].)  

Having “gain[ed] an advantage by taking one position,” the 

doctrine of judicial estoppel means La Posta may not now “seek[] 

a second advantage by taking an incompatible position.”  (MW 

Erectors v. Niederhauser Ornamental (2005) 36 Cal. 4th 412, 422; 

Jackson v. County of L.A. (1997) 60 Cal. App. 4th 171, 183.)5  

And make no mistake—La Posta secured a very valuable 

advantage by obtaining that stay.  Because of the size of the 

judgment, the quarterly $275,000 RSTF payments that are the 

subject of YAN’s requested declaration are not enough to cover 

even the interest accruing on the judgment.  Therefore, every 

RSTF payment that La Posta (instead of YAN) receives while the 

judgment is stayed is money YAN can never recover.  La Posta, 

intent on remaining “judgment proof” (Opening Br. at 11), 

immediately dissipates the funds.  

                                         
5  YAN too took a position inconsistent with that taken here, 

but the doctrine of judicial estoppel requires the party to have 

succeeded in convincing the court of its first position.  (MW 

Erectors, 36 Cal. 4th at 422 [“[T]he party was successful in 

asserting the first position (i.e., the tribunal adopted the position 

or accepted it as true) ....”].)  Because the trial court disagreed 

with YAN’s position, YAN lost the stay proceedings, and estoppel 

is no impediment to its assertion that no money judgment is at 

issue. 
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2. YAN seeks neither to enter nor recognize 

and enforce any kind of tribal court 

judgment. 

Should the Court nevertheless entertain La Posta’s 

argument that the TCCMJA applies, YAN has not sought to 

enforce any tribal court judgment in these proceedings.  If the 

Court wishes to read YAN’s complaint in its entirety, it appears 

at 1 LP 53 through 1 LP 58.  It is captioned as a complaint for 

declaratory relief, and it prays for only declaratory relief, and 

then based on the San Diego judgment—a California Superior 

Court judgment—only: “For a declaration that the CGCC is 

obligated to pay to YAN all RSTF distributions that would 

otherwise be received by La Posta ... through such time as the 

San Diego judgment is satisfied ....”  (1 LP 58 [emphasis added].)  

YAN even noted this distinction in the complaint, writing:  

“YAN does not at this time seek an order recognizing the Tribal 

Court Judgment pursuant to the Tribal Court Civil Money 

Judgment Act.  YAN seeks to enforce the San Diego judgment.”  

(Id. fn. 3 [citations omitted, emphasis added].) 

The existence of the Tribal Court judgment’s fraud finding 

is, of course, important as a condition precedent to YAN’s 

contractual right to compensation from La Posta’s RSTF 

payments, which is triggered “only upon final determination of 

[fraud] by a court of competent jurisdiction.”  (1 LP 113.)  But 

that is simply a fact, like any other fact pleaded in a complaint, 

and YAN has never sought to enforce the Tribal Court judgment 

itself.  The fact of a fraud finding is no different than any other 
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condition precedent, like “the plaintiff performed,” “the obligee 

failed to pay” or “the goods were delivered in satisfactory 

condition.”  There is a finding of fraud, now final, from a court to 

whose jurisdiction the parties contractually consented.  (1 LP 

113.)  No one disputes this.  La Posta does not like that finding.  

It feels that finding is erroneous and unfair.  But there is a 

finding, and the condition precedent in the contract does not read 

“upon final determination by a court of competent jurisdiction 

whose finding La Posta likes” or “whose findings are entitled to 

entry or recognition and enforcement in California courts as a 

money judgment,” or anything remotely similar.6 

La Posta counters that “YAN drafted its Complaint to avoid 

the TCCMJA by stating it did not seek a money judgment.”  

(Opening Br. at 38 fn. 17.)  Even assuming such intent, it is 

irrelevant.  The TCCMJA “governs the procedures by which the 

superior courts of the State of California recognize and enter 

tribal court money judgments.”  (Code Civ. Proc. § 1731, subd. 

(a) [emphasis added].)  It does not govern every case where a 

party has obtained a tribal court judgment it does not seek to 

                                         
6  One supposes La Posta could have argued that the Tribal 

Court was not, under the terms of the contract, “a court of 

competent jurisdiction.”  Such argument would have failed in 

light of modern due process principles that recognize a 

contractually chosen court has jurisdiction.  (Burger King Corp. 

v. Rudzewicz (1985) 471 U.S. 462, 472 n. 14; M/S Bremen v. 

Zapata Off–Shore Co. (1972) 407 U.S. 1, 15.)  La Posta did not 

make this argument in any event.  It framed its arguments as 

concerning recognition and enforcement of a judgment, not 

definition of a contractual term. 
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“recognize and enter” or where a tribal court’s judgment contains 

a finding that triggers a contractual right or obligation that then 

is adjudicated or enforced by a state court.  It does not govern 

every case where a tribal court judgment is mentioned.  It does 

not govern every case where a tribal court money judgment might 

have been enforced.  It governs only those proceedings where a 

“superior court[] of the State of California recognize[s] and 

enter[s] [a] tribal court money judgment.”  (Ibid. [emphases 

added].)  The TCCMJA therefore has nothing to do with this 

case.  If La Posta is unhappy with this self-evident conclusion, 

then it is unhappy with the most basic tenet of civil procedure:  

Plaintiff “is the master of his complaint.”  (Aryeh v. Canon 

Business Solutions, Inc. (2013) 55 Cal. 4th 1185, 1202; see 

Caterpillar, Inc. v. Williams (1987) 482 U.S. 386, 392 [plaintiff is 

“master of the claim”].)7 

3. Even if this were a tribal judgment 

recognition and enforcement action, it is 

not a tribal money judgment recognition 

and enforcement action. 

As shown in the preceding section, YAN did not ask the 

trial court to “recognize” or “enter” the Tribal Court judgment; it 

asked the trial court to enforce the San Diego Judgment.  But 

                                         
7  Because YAN seeks neither recognition nor enforcement of 

the Tribal Court judgment, it need not address La Posta’s lengthy 

digression concerning the mandatory or permissive nature of the 

TCCMJA.  YAN notes only that the trial court correctly noted 

the statute’s permissive language and that La Posta has cited no 

case holding that resort to the statute is mandatory.  
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even if YAN did seek recognition and entry of the Tribal Court 

judgment, the TCCMJA still would not apply.  Again, the Tribal 

Court Civil Money Judgment Act, as its name implies, “governs 

the procedures by which the superior courts of the State of 

California recognize and enter tribal court money judgments.”  

(Code Civ. Proc. § 1731, subd. (a) [emphasis added].)  Thus, if an 

action does not seek to recognize and enter a “tribal court money 

judgment”—and an action for declaratory relief does not—then it 

plainly falls outside the TCCMJA’s scope.  Any other 

construction eliminates the word “money” from the statute, in 

patent violation of the rule that courts must “give significance to 

every word, phrase, sentence, and part of an act.”  (Curle v. 

Superior Court (2001) 24 Cal. 4th 1057, 1063.) 

Because the TCCMJA is new, few if any California cases 

appear to have interpreted it.  (8 Witkin, Cal. Proc. 5th (2000) 

Enforcement § 478A [“In 2014, the Legislature enacted the Tribal 

Court Civil Money Judgment Act ....”].)  It therefore seems 

appropriate to turn to its predecessor.  (Ibid. [noting 

enforcement of tribal judgments used to be “governed by the 

Uniform Foreign-Country Money Judgments Recognition Act”].) 

Perhaps because few parties have had the temerity to 

advance La Posta’s arguments here, the case law on the 

applicability of money judgment recognition acts to non-monetary 

rulings, like a finding of fraud, is sparse.  But the issue has 

arisen occasionally under the older Uniform Foreign-Country 

Money Judgments Recognition Act—with predictable result.  

(Allstate Ins., supra, 962 F. Supp. at 425 [foreign fraud 
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determination for contract nullification not money judgment]; see 

Sea Search Armada v. Republic of Colombia (D.C. Cir. 2013) 522 

F. App’x 1, 2 [foreign property ownership determination not 

money judgment]; World Granite and Marble Corp. v. Wil-Freds 

Const., Inc. (No. 96-C-6441, N.D. Ill. Nov. 25, 1996) 1996 WL 

763230, at *4 [foreign sequestration order not a money 

judgment]; Farrow Mortg. Srvs. Party Ltd. v. Singh (No. CA 

937171, Mass. Sup. Ct. Mar. 30, 1995) 1995 WL 809561, at *4 

[even specific sum of money not fixed sum of money when costs 

yet to be determined].) 

If and when YAN seeks to have the $262,081 Tribal Court 

judgment in its favor recognized or entered, La Posta will be the 

first to know.  YAN may also then comply with the requirements 

of the TCCMJA.  Or perhaps, adopting the trial court’s view that 

the “may” appearing in the TCCMJA renders utilization of its 

procedures permissive rather than mandatory, YAN may not.  

Until then, and perhaps even then, the TCCMJA has nothing to 

do with this case.      

B. If comity were relevant or the TCCMJA 

applied, the Tribal Court judgment would be 

entitled to recognition and enforcement. 

Because YAN seeks no recognition or enforcement of a 

foreign or tribal judgment, any discussion of comity, like any 

discussion of the TCCMJA’s grounds for non-recognition, is 

irrelevant.  Assuming for the sake of argument their relevance, 

however, YAN addresses them for the sake of completeness. 



 

1747009.1  -47- 

As La Posta merges its discussion of comity under the 

Restatement, which “guides” California comity determinations, 

and recognition under the TCCMJA, YAN will address both 

together as well.  (Am. Home Assurance Co. v. Societe 

Commerciale Toutelectric (2002) 104 Cal. App. 4th 406, 424 fn. 3.)  

Although its brief is confusing, La Posta appears to assert that 

the trial court under both the TCCMJA and principles of comity 

should have refused to recognize the Tribal Court judgment for 

three reasons: (1) a claimed denial of due process, for want of an 

impartial tribunal (in general and in particular) and an 

opportunity to defend; (2) a claimed lack of reciprocity; and (3) 

allegedly conflicting judgments, under both the conflicting 

judgments and public policy exceptions.  

Of these, only a global lack of due process in the tribal 

justice system is a mandatory ground for non-recognition under 

the TCCMJA or the Restatement.8 All of the trial court’s 

                                         
8  Under the TCCMJA, “[a] tribal court money judgment shall 

not be recognized and entered if ... [t]he judgment was rendered 

under a judicial system that does not provide impartial tribunals 

or procedures compatible with the requirements of due process of 

law.”  (Code Civ. Proc. § 1737, subd. (b)(3).)  Under the 

Restatement, “[a] court in the United States may not recognize a 

judgment of the court of a foreign state if:  (a) the judgment was 

rendered under a judicial system that does not provide impartial 

tribunals or procedures compatible with due process of law.”  

(Restatement (Third) of Foreign Relations § 482, subd. (1)(a).)  

The asserted “conflicting judgments” ground falls under the “need 

not recognize” provision.  (Id. § 482, subd. (2).)  The TCCMJA 

takes a slightly different approach, creating a rebuttable 

presumption of non-recognition for case-specific due process 

violations (Code Civ. Proc. § 1737, subd. (c)(1)(F)-(G)), subject to 
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determinations, save the existence of a globally unfair justice 

system, are therefore discretionary determinations and subject to 

this Court’s deferential review for abuse of that discretion. 

1. La Posta advances no argument or facts in 

support of its naked assertion that the 

YAN courts are globally unfair. 

The only “mandatory ground,” and the only issue here 

subject to de novo review, “focuses on the foreign country’s 

judicial system as a whole.”  (AO Alfa-Bank v. Yakovlev (2018) 

21 Cal. App. 5th 189, 214.)  Its analysis “tracks the Supreme 

Court’s decision in Hilton [v. Guyot (1895) 159 U.S. 113] and 

applies only where there are system-wide concerns with the 

impartial administration of justice in the foreign country.”  

(Ibid. [emphasis added].)  Findings of systemic unfairness are 

quite rare, as we show below, and no tribal judicial system to 

YAN’s knowledge has ever been found systemically unfair. 

At the outset, La Posta should not be permitted to raise 

this ground.  After all, it consented to suit in YAN’s courts as 

part of a bargained-for exchange in the SARLA.  “[W]hen the 

parties’ contract contains a valid forum-selection clause,” this 

“‘represents the parties’ agreement as to the most proper forum.’”  

(Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of Tex. 

(2013) 571 U.S. 49, 63 [quoting Stewart Org., Inc. v. Ricoh Corp. 

(1988) 487 U.S. 22, 31].)  “The ‘enforcement of valid forum-

                                         

the court’s discretion to override, and committing entirely to the 

court’s discretion without a presumption whether to recognize 

conflicting judgments (id. § 1737, subd. (c)(2) & (d)). 
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selection clauses, bargained for by the parties,’” such as the 

clause specifying YAN’s tribal courts (along with La Posta’s 

should it ever create them [1 LP 113]), “‘protects their legitimate 

expectations and furthers vital interests of the justice system.’”  

(Ibid.)  “For that reason, ... ‘a valid forum-selection clause 

[should be] given controlling weight in all but the most 

exceptional cases.’”  (Ibid.)  And those “most exceptional cases” 

are limited to those where a party “will, for all practical purposes, 

be deprived of his day in court.”  (M/S Bremen v. Zapata Off-

Shore Co. (1972) 407 U.S. 1, 18.)  “Absent that, there is no basis 

for concluding that it would be unfair, unjust, or unreasonable to 

hold that party to his bargain.”9  (Ibid.) 

Assuming La Posta is entitled to attack the entire justice 

system in which it consented to be sued, careful examination 

reveals that La Posta asserts this ground (Opening Br. at 41 

                                         
9  While these are cases deciding whether to enforce forum-

selection clause, rather than whether to recognize and enforce the 

resulting judgments, the result should be the same.  It would be 

a very strange jurisprudence that would force someone to litigate 

in a court whose judgments do not sufficiently comport with due 

process so as to permit recognition and enforcement.  For this 

reason, forum non conveniens doctrine conducts a front-end 

inquiry into the due process of the available alternative forum, 

which inquiry is coextensive with the global due process test used 

to decide whether to recognize and enforce the resulting 

judgment. (Guimei v. Gen. Elec. Co. (2009) 172 Cal. App. 4th 689, 

697 [“The ‘no remedy at all’ exception applies ‘only in “rare 

circumstances,” such as where the alternative forum is a foreign 

country whose courts are ruled by a dictatorship, so that there is 

no independent judiciary or due process of law.’” (quoting Shiley 

Inc. v. Superior Court (1992) 4 Cal. App. 4th 126, 133–134)].) 
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[“The YAN Judgment should not be recognized because YAN’s 

judicial system and the matter itself were not compatible with 

due process”]) but utterly fails to support it.  La Posta points 

only to problems specific to this case, such as a tribal council 

resolution (which it misrepresents) and a stay entered by the 

tribal court (to which La Posta stipulated!).  (Id. at 42-47.)  

That is insufficient, failing as it does to point to defects in YAN’s 

constitution or problematic human rights reports or expert 

testimony or treatises calling into question the adequacy of 

YAN’s judicial system.  (See generally Ronald A. Brand, Federal 

Judicial Center International Litigation Guide:  Enforcement of 

Foreign Judgments, 73 U. Pitt. L. Rev. 494, 510 [reviewing 

sources of evidence courts consult on this question].) 

To give the Court a flavor of what is required to deem a 

judicial system unfair as a whole, after taking extensive evidence 

on the point, Iran’s revolutionary court system was held to be 

unfair, particularly when the accused defendant was related to 

the former shah who had been deposed by the revolution.  (Bank 

Melli Iran v. Pahlavi (9th Cir. 1995) 58 F.3d 1406, 1410-13.)  

Liberian courts held in the midst of a civil war failed this 

systemic fairness test.  (Bridgeway Corp. v. Citibank (2d Cir. 

2000) 201 F.3d 134, 140-43.)  On the other hand, even though 

“the procedures necessary to implement [due process] guarantees 

[were] not strictly followed” by Romanian courts shortly after the 

fall of communism, their procedures were good enough.  (S.C. 

Chimexim S.A. v. Velco Enterprises Ltd. (S.D.N.Y. 1999) 36 F. 

Supp. 2d 206, 214.) 
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La Posta’s assertion on this point fails first for want of 

proof, but also, as these cases demonstrate, would have failed as 

a matter of fact.  Indeed, far from containing reports to 

substantiate a want of due process, the record contains approval 

of YAN’s system of government by the United States Department 

of the Interior.  (6 LP 1438; see Seminole Nation of Okla v. 

Acting Director (Int. Bd. Indian App. 1993) 24 IBIA 209, 212, 

1993 WL 530285, at *2 [“Approval of the tribal constitution is 

based upon a determination by the Secretary that inter alia it is a 

document which includes all articles and provisions necessary to 

support effective self-government, it is not in conflict with 

Federal law or policy, and it defines the government-to-

government relationship with the United States.”].) 

La Posta has not shown that it was, “for all practical 

purposes,” denied its day in court.  It had its day in court.  It 

participated in the Tribal Court proceeding by, for example, filing 

multiple motions to dismiss, which were heard with La Posta’s 

counsel present.  (3 LP 735-737, 740-742; 8 LP 2466.)  The 

Tribal Court granted a motion for judicial notice La Posta filed.  

(8 LP 2466.)  La Posta participated in the trial, where it was 

represented by counsel.  (8 LP 2480-2488.)  La Posta prevailed 

on YAN’s claim for concealment.  (1 LP 157.)  La Posta may be 

unhappy with the result of its day in court.  But multiple court 

settings and a two-day trial with 336 pages of transcript (8 LP 

2480-2488), after pre-trial motion practice (8 LP 2466), all 

leading to a fifteen-page single-spaced opinion carefully 
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examining the testimony and law, is anything but denial of one’s 

day in court.  (1 LP 144-159.) 

2. La Posta’s case-specific due process 

challenge is not cognizable under a comity 

analysis and meritless under the 

TCCMJA. 

La Posta’s assertion that this particular tribal court 

proceeding was fundamentally unfair fares no better.  Initially, 

denial of due process in a particular proceeding is a potential 

ground for non-recognition only under the TCCMJA, not under 

the Restatement.  (Compare Code Civ. Proc. § 1737, subd. 

(c)(1)(F)-(G) with Restatement (Third) of Foreign Relations § 482, 

subd. (1)-(2).)  Therefore, if the Court agrees that the TCCMJA 

applies only to money judgments (as opposed to an equitable 

determination of fraud), as its title and text make clear, this 

challenge evaporates completely.  But even if the Court finds the 

TCCMJA applicable, denial of due process in a particular case is 

but a discretionary ground for non-recognition, meaning this 

Court’s review of the trial court’s determination must be 

deferential.  The standard of review is not, however, dispositive; 

La Posta’s complaints are the stuff of mundane procedural muck, 

not grand guarantees like due process. 

La Posta complains about the Tribal Council’s Resolution 

21-18, which appears at 5 LP 1202-03, but misrepresents its 

contents.  In its sole resolving clause, the Resolution states:  

“[T]he Tribal Council hereby request that the Chief Judge of the 

Nation’s Tribal Court immediately issue an order determining 

that Judge Little is and shall be disqualified from [the Tribal 
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Court Action].”  (5 LP 1203 [emphasis added].)  As YAN 

conclusively demonstrated below, and La Posta offers no citation 

to challenge on appeal, this resolution had and could have no 

legal effect, because YAN’s constitution prohibits a legislative 

body like the Tribal Council from exercising judicial power like 

the Chief Judge of the Nation’s Tribal Court.  (6 LP 1442.)10 

If the Resolution has any effect then, it is as a statement of 

legislative desire.  These may be unwelcome by courts, but they 

are also surpassingly common, vitiating any suggestion they 

violate due process.  The United States Supreme Court’s docket 

is positively littered with such congressional meddling—including 

just this Term.  (E.g., Brief Amici Curiae of Members of 

Congress, F.C.C. v. Prometheus Radio Project, No. 19-1231 (U.S., 

filed Dec. 23, 2020); Brief Amici Curiae of 21 Members of 

Congress, Nestle USA, Inc. v. Cargill, Nos. 19-416 & 19-453 (U.S., 

filed Oct. 21, 2020); Brief Amici Curiae of 186 Members of the 

U.S. House of Representatives and 39 Members of the U.S. 

Senate, United States v. Texas, No. 15-674 (U.S., filed Dec. 3, 

2015).)  Further, as it was the Tribal Council that approved the 

contracts at issue and is otherwise a constituent part of the entity 

bringing this suit, its statements are also simply the expression 

of a litigant’s desire, something official entities are still entitled 

                                         
10  La Posta misrepresents the Resolution, asserting that it 

“threaten[ed] the Judge’s position and livelihood[.]”  (Opening 

Br. at 42.)  It of course does no such thing, and instead merely 

requested that Judge Little be removed from one particular case 

and that that case be reassigned to another judge.  (5 LP 1203.)  
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to do.  (E.g., Committee on Judiciary, U.S. House of 

Representatives v. Miers (D.D.C. 2008) 558 F. Supp. 2d 53, 64.)  

Yet no one has ever suggested the fact a legislative body must 

often pass a resolution to accomplish this somehow unduly 

influences the court.  (See id. [H. Res. 980, 110th Cong. (Feb. 17, 

2008)].) 

The only possible basis for arguing a lack of due process 

based on Resolution 21-18 is to refer to the content of its concerns 

about the Tribal Court.  Those concerns are solely addressed to a 

perceived undue delay in issuing the opinion.  (5 LP 1202-03.)  

But when a twenty-six-year delay in the process of taking away 

someone’s liberty does not violate due process (People v. Nelson 

(2008) 43 Cal. 4th 1242, 1249-50), and when a thirty-year delay 

in the process of being accused of sexual misconduct and being 

held civilly liable does not violate due process (Deutsch v. 

Masonic Homes of Cal., Inc. (2008) 164 Cal. App. 4th 748, 759-

60), and when a state agency’s concededly “leisurely” pace of 

decision does not violate due process (Chrysler Corp. v. New 

Motor Vehicle Bd. (1979) 89 Cal. App. 3d 1034, 1040), and a five-

year delay in getting around to deciding disciplinary charges does 

not violate due process (Rodgers v. State Bar (1989) 48 Cal.3d 

300, 311), and when a person may be held in criminal detention 

without trial for five years and there is no due process violation 

(Barker v. Wingo (1972) 407 U.S. 514, 533-35), a fourteen-month 

delay in issuing a lengthy opinion in a complex civil matter does 

not violate due process. 
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Next La Posta argues it was denied due process in the 

Tribal Court because “[t]he case was bifurcated, and Judge Little 

ruled only on one half of the case,” depriving La Posta of an 

opportunity to defend on the third, stayed claim.  (Opening Br. 

at 44.)  The first problem with this argument is that the claim is 

no longer stayed, as the parties stipulated it was stayed only 

“pending ruling in the San Diego action on both parties’ 

dispositive motions on La Posta’s cross-complaint,” which has 

since occurred.  (2 LP 585; 8 LP 2466.) 

The second problem is that La Posta identifies no way in 

which it has been prejudiced by not having to defend against an 

unprosecuted claim.  The touchstone of any due process inquiry 

is prejudice.  (E.g., United States v. Lovasco (1977) 431 U.S. 783, 

790 [“[P]roof of prejudice is generally a necessary but not 

sufficient element of a due process claim ....”]; People v. Nelson 

(2008) 43 Cal. 4th 1242, 1250-51 [quoting Lovasco].)  If La Posta 

has been deprived of the opportunity to defend, it has also been 

spared the likelihood of losing given its business conduct. 

Whatever the case, without an adverse ruling on the 

formerly stayed claim, La Posta’s due process argument is 

unripe.  If and when YAN’s bifurcated claim for declaratory 

relief is ruled upon in the Tribal Court action, and ruled upon to 

La Posta’s detriment, La Posta might, depending on the length 

and reasons for the delay, be able to make a due process 

argument.  Probably not, though, given its own stipulation to 

the stay.  (2 LP 585.)  And probably not as well because “foreign 

courts are not required to adopt ‘every jot and tittle of American 
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due process’”; so whereas due process requires fair notice and an 

opportunity to be heard before entry of a judgment, niceties about 

the timing of bifurcation and stays prior to judgment are pretty 

clearly jot-and-tittle matters.  (Yakovlev, supra, 21 Cal. App. 5th 

at 215 [quoting DeJoria v. Maghreb Petro. Exploration, S.A. (5th 

Cir. 2015) 804 F.3d 373, 387].)  At the very least, it was not an 

abuse of discretion for the trial court so to conclude. 

3. Non-reciprocity of recognition is not a 

ground for non-recognition under the 

TCCMJA or principles of comity. 

La Posta’s next ground—a claimed lack of reciprocity—can 

be dismissed out of hand.  “A judgment otherwise entitled to 

recognition will not be denied recognition or enforcement because 

courts in the rendering state might not enforce a judgment of a 

court in the United States if the circumstances were reversed.”  

(Restatement (Third) of Foreign Relations § 481, cmt. d.)  

“[R]eciprocity ... is not a ground for nonrecognition under 

California’s Recognition Act.”  (AO Alfa-Bank v. Yakovlev (2018) 

21 Cal. App. 5th 189, 197 (citing Code Civ. Proc., §§ 1716, subds. 

(b)-(c)).)  Absent some compelling reason, which La Posta does 

not provide, there is no reason to interpret the TCCMJA 

differently than its forerunner was definitively interpreted on 

this precise issue in Yakovlev.  The background principle in 

California is to encourage reciprocity, not to penalize jurisdictions 

that do not extend reciprocity.  (Manco Contracting Co. (W.L.L.) 

v. Bezdikian (2008) 45 Cal. 4th 192, 198.) 
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In any event, the premise of La Posta’s argument is wrong.  

The Tribal Court did not fail to recognize the San Diego 

judgment—it recognized large parts of it in fact.  (1 LP 153.)  

La Posta falsely equates the Tribal Court’s rejection of its 

argument that res judicata and collateral estoppel barred YAN’s 

negligent misrepresentation and concealment claims with non-

recognition of the San Diego judgment.  But a court can 

recognize a judgment without giving it precisely the meaning one 

party wants.  The Tribal Court did not fail to recognize the San 

Diego judgment; it just refused to give that judgment preclusive 

effect as to claims not made or decided in the San Diego action.  

As elsewhere, La Posta confuses having lost due to a supposedly 

unconstitutional or otherwise fundamentally unfair process with 

simply having lost on the merits.  

4. The trial court did not err by refusing to 

employ the inconsistent judgments 

ground for non-recognition, whether by 

its terms or as a matter of public policy. 

La Posta finally argues for non-recognition under the 

inconsistent judgments and public policy exceptions of the 

TCCMJA and Restatement.  The TCCMJA’s inconsistent 

judgments ground is a kind of super-discretionary ground, 

differentiated from the other discretionary grounds where a 

presumption of non-recognition applies.11  A similar distinction 

                                         
11  Compare Code Civ. Proc. § 1737, subd. (c)(2) 

[“Notwithstanding an applicable ground for nonrecognition under 

paragraph (1), the court may nonetheless recognize a tribal court 

money judgment if the applicant demonstrates good reason to 
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does not exist in the Restatement, however.  (Restatement 

(Third) of Foreign Relations § 482, subd. (2).)  YAN therefore 

argues this section under an ordinary deference standard. 

Because no cases interpret the inconsistent judgments 

clause of the TCCMJA, its forerunner, the Uniform Foreign-

Country Money Judgments Act, is again instructive.  The 2017 

Law Revision Comments address the precise circumstance here: 

“Some commentators suggest that, where the foreign court 

rendering the later judgment fairly considered the earlier 

judgment and declined to recognize it under standards similar to 

those set forth in this Uniform Act, a court should ordinarily 

recognize the later foreign-country judgment.”  (Code Civ. Proc. 

§ 1716, cmts.)  Only in situations where some “other law,” such 

as full faith and credit, intervenes is this default rule not 

observed.  (Ibid.)  La Posta has not even alleged a full faith and 

credit issue here, and there is no dispute the Tribal Court 

“considered the earlier judgment”—it simply reached a preclusion 

decision La Posta thinks is wrong.  (3 LP 736 [La Posta arguing 

collateral estoppel/res judicata to the Tribal Court]; 3 LP 741 [La 

Posta again arguing res judicata]; 8 LP 2466 [Tribal Court 

rejecting La Posta’s preclusion arguments]; 1 LP 155-156 [same].)  

                                         

recognize the judgment that outweighs the ground for 

nonrecognition.”] with id. subd. (d) [“The superior court may, in 

its discretion, decline to recognize and enter a tribal court money 

judgment if the judgment conflicts with another final and 

conclusive judgment.”]. 
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Thus, under the TCCMJA, La Posta cannot make an 

“inconsistent judgments” argument. 

The Restatement, applicable to the comity determination, 

applies a similar standard.  “Courts are likely to recognize the 

later of two inconsistent foreign judgments ....”  (Restatement 

(Third) of Foreign Relations § 482 cmt. g.)  Even when “a later 

foreign judgment otherwise entitled to recognition in a court in 

the United States conflicts with an earlier sister-State judgment, 

there is no principle requiring automatic preference for the sister-

State judgment.”  (Ibid. [emphasis added]; see Ackerman v. 

Ackerman (S.D.N.Y.1981) 517 F. Supp. 614, 623-26, aff’d, 676 

F.2d 898 (2d Cir.1982).) 

The judgments do not, in any event, conflict as a factual 

matter.  The San Diego judgment reached a conclusion about 

intentional fraud, based on limited evidence.  The Tribal Court 

judgment reached a conclusion about negligent misrepresentation 

based on different, and expanded, evidence.  This ground for 

non-recognition speaks in terms of the judgments alone, so while 

there are perhaps inconsistent statements (albeit only in dicta) as 

between this Court’s prior opinion and the Tribal Court opinion, 

or possibly even between the jury’s verdict and the Tribal Court 

opinion, there is nothing fundamentally inconsistent about the 

judgments on the claims themselves.  One judgment found no 

intentional fraud while the other found negligent 

misrepresentation.  One can always have committed negligent 

misrepresentation without having committed intentional fraud.  

La Posta’s real complaint is that the Tribal Court, from its 
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perspective, re-determined the issue of negligent representation.  

That is a preclusion argument, not an inconsistent judgments 

argument. 

Perhaps cognizant of these deficiencies, La Posta also 

argues the allegedly inconsistent judgments violate public policy, 

making recognition improper.  But there is no way La Posta can 

make the required, extraordinary showing.  “The standard is not 

simply that the law is contrary to our public policy, but instead 

that the judgment is so offensive to our public policy as to be 

‘prejudicial to recognized standards of morality and to the general 

interests of the citizens.’”  (Java Oil Ltd. v. Sullivan (2008) 168 

Cal. App. 4th 1178, 1189 [quoting Wong v. Tenneco, Inc. (1985) 39 

Cal. 3d 126, 135]; see also Naoko Ohno v. Yuko Yasuma (9th Cir. 

2013) 723 F.3d 984, 1002-03.)  If judgments in violation of 

California’s usury laws and litigation privilege do not rise to this 

level—and they do not (Sullivan, 168 Cal. App. 4th at 1189; 

Hyundai Securities Co., Ltd. v. Lee (2015) 232 Cal. App. 4th 1379, 

1391)—then abstruse, technical questions of preclusion law or 

consistency of judgments surely do not either.  

C. Preclusion is no bar to this action. 

Confronted with La Posta’s assertion of collateral estoppel 

and res judicata, the Tribal Court ultimately concluded that the 

San Diego judgment did not preclude consideration of YAN’s 

claim for negligent misrepresentation because the jury was not 

given an opportunity to pass on that claim.  (1 LP 154; 2 LP 

670.)  But it had, and initially employed, another, independent 

ground for declining preclusion:  At the motion to dismiss stage, 
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the Tribal Court rejected La Posta’s preclusion arguments 

because California law requires that appellate review be 

concluded before granting a judgment like the San Diego 

judgment preclusive effect.  (8 LP 2466.)12 

The Tribal Court thus duly considered La Posta’s 

preclusion arguments.  As the comments to both the TCCMJA 

and Restatement cited in the immediately preceding section 

indicate, this means the Tribal Court’s later-in-time preclusion 

determination, not dicta in this Court’s earlier opinion, controls.  

(Code Civ. Proc. § 1716, cmts. [2017 Law Revision Comments]; 

Restatement (Third) of Foreign Relations § 482 cmt. g.)  Of note, 

the 2017 Law Revision Comment addressing this specific 

situation concerned amendments to the recognition act that were 

not passed until August 7, 2017, and that did not take effect until 

January 1, 2018.  This Court’s suggestion—but not holding—

that a California court should be given priority to determine 

preclusion came in La Posta I, which issued on June 28, 2017. 

But even considering the issue as a matter of first 

principles of preclusion law, rather than the specific rules for 

                                         
12  This Court had not yet concluded appellate proceedings at 

the time the Tribal Court action began.  (Compare 2 LP 374-382 

with La Posta I, 2017 WL 2791671, at *1.)  “Unlike the federal 

rule and that of several states, in California the rule is that the 

finality required to invoke the preclusive bar of res judicata is not 

achieved until an appeal from the trial court judgment has been 

exhausted or the time to appeal has expired.”  (Producers Dairy 

Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal. 3d 903, 910-911; 

Franklin & Franklin v. 7-Eleven Owners (2000) 85 Cal. App. 4th 

1168, 1171.) 
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conflicting judgments, results in the same conclusion.  Though 

La Posta contests it, the Tribal Court judgment as to both 

preclusion and fraud is final.  A judgment’s finality is assessed 

according to the law of the court that entered it.  (Martin v. 

Martin (1970) 2 Cal.3d 752, 761 fn. 13 [stating general rule].)  

Under the Tribal Court’s Rules of Civil Procedure, “[j]udgment 

may consist of an order of the Court: ... granting any other relief 

which the Court deems appropriate.”  (Yavapai-Apache Rules of 

Civil Procedure, rule 23, § 2, subd. (a)(1) & (2)(iv) [1 LP 193-194].)  

“A judgment is complete and shall be deemed entered for all 

purpose when it is signed and filed as provided herein.”13  (Id. 

Rule 23, § 5, subd. (a).)  Such occurred.  (1 LP 159-159.) 

La Posta could, but did not, appeal that judgment.  (8 LP 

2522.)  Now, in a collateral proceeding, La Posta contests the 

rulings in that final judgment.  But “a litigant may collaterally 

attack a final judgment for lack of personal or subject matter 

jurisdiction, or for granting relief that the court had no power to 

grant, but may not collaterally attack a final judgment for 

                                         
13  To the extent The Tribal Court’s rules are silent as to 

whether a bifurcated judgment is final, “the Federal Rules of 

Civil Procedure shall guide advocates and un-represented 

parties.”  (1 LP 162 [General Administrative Order Adopting 

Yavapai-Apache Rules of Civil Procedure].)  The Federal Rules 

give court discretion to enter a partial final judgment when 

bifurcation has been ordered.  (Fed. R. Civ. P. R. 54(b); id. Rule 

42(b).)  That is precisely what the Tribal Court did when it 

“enter[ed] judgment against La Posta.”  (1 LP 158.)  Rule 

54(b)’s requirement that a court find no just cause for delay does 

not, of course, limit the Tribal Court, where the rule is merely a 

guide. 
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nonjurisdictional errors.”  (Estate of Buck (1994) 29 Cal. App. 

4th 1846, 1854.)  La Posta does not challenge the Tribal Court’s 

jurisdiction; indeed, it submitted to jurisdiction in the governing 

contract.  (1 LP 113.)  Though not required for these purposes, 

La Posta also had a full and fair opportunity to litigate all issues 

before the Tribal Court.  The issue whether La Posta committed 

a species of fraud (negligent misrepresentation) has been decided, 

as has the issue whether that finding was precluded.  No 

collateral attack on those judgments in this proceeding is 

possible.  The court “must, regardless of policy objections, 

recognize the judgment of another state as res judicata, and this 

is so even though the action or proceeding which resulted in the 

judgment could not have been brought under the law or policy of 

California.”  (Blizzard Energy, Inc. v. Schaefers (2020) 44 Cal. 

App. 5th 295, 298.)  It cannot “retry the case”—as to fraud or as 

to preclusion.  (Ibid.) 

Put succinctly, having litigated and lost the preclusive 

effect of the San Diego judgment before the Tribal Court and then 

not appealed, La Posta is now precluded from arguing that the 

San Diego judgment collaterally estopped or barred YAN from 

seeking a negligent misrepresentation ruling. 

Even if these preclusion issues were open to re-

determination, however, there was nothing wrong with YAN 

seeking a negligent misrepresentation determination from the 

Tribal Court.  At the time YAN commenced the Tribal Court 

proceeding, the San Diego judgment was not yet final—it was 

still on appeal to this Court.  “[A] judgment that is on appeal is 
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not final for purposes of applying the doctrines of claim and issue 

preclusion.”  (Boblitt v. Boblitt (2010) 190 Cal. App. 4th 603, 

606.)  By the time this Court issued its opinion, which expressly 

reserved—however skeptically—what if any preclusive effect the 

San Diego judgment would have on a subsequent effort to 

determine fraud,14 YAN had already begun to discover and 

produce new evidence.  It did so to lay the groundwork for 

bringing this action which, because it involves the Commission 

that, because of sovereign immunity, could not be made a party 

in the Tribal Court proceeding, means there is no identity of 

parties as required for mandatory preclusion.15  (Cal Sierra Dev., 

Inc. v. George Reed, Inc. (2017) 14 Cal. App. 5th 663, 670–71 

[“After the trial had ended, the California Supreme Court 

clarified that for the claim preclusion aspect of res judicata, a 

                                         
14  “To the extent La Posta is requesting this court to address 

whether the final judgment before us should serve as collateral 

estoppel or res judicata in any current Tribal Court proceedings, 

we decline to do so.”  (La Posta I, 2017 WL 2791671, at *18.)  

Reservation of an issue does not get much more express than 

that. 

  

15  “[T]he State of California hereby submits to the jurisdiction 

of the courts of the United States in any action brought against 

the state by any federally recognized Indian tribe” arising out the 

“Gaming Compact.”  (Gov’t Code § 98005 [emphasis added].)  Of 

course nothing prevents the Control Commission from, as in this 

case, waiving sovereign immunity, whether expressly or by its 

litigation conduct.  (See, e.g., Lapides v. Bd. of Regents of Univ. 

Sys. of Ga. (2002) 535 U.S. 613, 620-21.)  YAN’s point is only 

that it had no right to join the Commission before the Tribal 

Court. 
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complete identity of parties was required; ....” (citing DKN 

Holdings LLC v. Faerber (2015) 61 Cal. 4th 813, 824-825).].) 

There is no gamesmanship involved in asking a court to 

reach an issue never previously submitted to a jury in light of 

new facts, in anticipation of different parties.  The 

“gamesmanship” La Posta complains about is limited to its 

squandering of YAN’s investment. 

D. Under the plain terms of the SARLA, the Tribal 

Court’s fraud finding unlocks La Posta’s RSTF 

assets. 

La Posta next argues against the central assumption made 

by every court over the years of this litigation:  a final fraud 

finding entitles YAN to seek recovery from RSTF distributions.  

The trial court’s opinion contains an extensive discussion and 

repudiation of this argument, contrary to La Posta’s 

misrepresentation to this Court.  (Compare Opening Br. at 30 

with 8 LP 2519-2522, 2531-2536.)  Because La Posta does not 

engage the trial court’s analysis but merely makes the same 

arguments it made below, YAN will only outline the trial court’s 

far more detailed analysis.  

The SARLA provides: “Notwithstanding the foregoing 

sentence, Borrower shall be obligated beyond its interest in the 

Collateral,” meaning assets such as the RSTF, “and Lender shall 

be entitled to seek and may seek a deficiency judgment against 

Borrower as follows: ... (iii) from and after the date Borrower 

commits any act of fraud in connection with Lender, any 

Obligation or any Loan Document, but only upon final 
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determination of such matter ... by a court of competent 

jurisdiction.”  (1 LP 133.)  This is unambiguous and 

authoritatively resolves the issue.  (Civ. Code § 1638.) 

Every other interpretive principle in courts’ arsenals points 

to this result as well.  While Section 13.04 of the SARLA 

provides that La Posta’s RSTF distributions are generally exempt 

from seizure to satisfy a judgment, the foregoing language 

provides a specific exception to that general rule.  (1 LP 132.)  

Under well-established principles of contract interpretation, 

when a general and a particular provision are inconsistent, the 

particular and specific provision is paramount.  (Kashmiri v. 

Regents of Univ. of Cal. (1999) 156 Cal. App. 4th 809, 834; 

National Ins. Underwriters v. Carter (1976) 17 Cal.3d 380, 386.)  

Further, any other interpretation would render the words 

“Notwithstanding the foregoing sentence” in Section 13.03 

meaningless, violating the interpretative principle that “courts 

should give meaning to every word of a statute and should avoid 

constructions that would render any word or provision 

surplusage.”  (Tuolumne Jobs & Small Bus. All. v. Superior Ct. 

(2014) 59 Cal. 4th 1029, 1038.)  

There simply can be no dispute on this issue, particularly 

not after reading the trial court’s careful analysis.  Indeed, every 

court to decide the issue has agreed with YAN, and this Court 

declined La Posta’s invitation to end this litigation four years ago 

on exactly this basis.  Perhaps that was because the Court saw 

just how meritless La Posta’s position was. 
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E. The trial court did not err by observing the 

stipulation of the parties as to judgment 

against the Commission. 

La Posta’s last argument—that the trial court was without 

power to enter judgment against the Commission—was not 

raised below, a fact it acknowledges in a footnote (Opening Br. at 

69 fn. 31), is entirely procedural, easily remedied by a wording 

change according to La Posta itself (id. at 71), and flies in the face 

of the parties’ stipulation (4 LP 1101-1102) and La Posta’s edits 

to the proposed order below, activating the invited error and 

equitable estoppel doctrines.  (People v. Coffman (2004) 34 Cal. 

4th 1, 49 [invited error]; Jackson v. County of L.A. (1997) 60 Cal. 

App. 4th 171, 183 [equitable estoppel].)  This argument is a 

waste of the Court’s time. 

It is also wrong on the merits, and La Posta clearly lacks 

standing to assert it.  The Commission is not a “person[] having 

no interest under the contract,” because it is trustee of the funds 

sought to be recovered under the contract.  (California Valley 

Miwok Tribe v. California Gambling Control Com. (2014) 231 

Cal. App. 4th 885, 889.)  It is black-letter law that trustees have 

“a duty to take reasonable steps to defend actions that may result 

in a loss to the trust,” such as one attaching trust distributions.  

(13 Witkin, Summary 11th (2020 Update) Trusts, § 82.)  It is 

similarly black-letter law that La Posta cannot appeal an issue 

pertaining to a non-appealing party.  (Martin v. City of Stockton 

(1919) 39 Cal. App. 552, 559.) 
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CONCLUSION 

It is with some reluctance that YAN quotes a relevant 

summary, and admonishment, by the Court.  But it is the best 

summary of the state of this appeal: 

In terms of appellate practice the appellant’s opening 

brief is grossly deficient. Citations to the record are 

sparse, and contrary to fundamental tenets of 

appellate practice (see Aceves v. Regal Pale Brewing 

Co. (1979) 24 Cal.3d 502, 507), the facts stated and 

the inferences drawn are those most favorable to the 

appellant rather than the respondent. No attempt is 

made at fairly stating all of the evidence as is 

required. (Foreman & Clark Corp. v. Fallon (1971) 3 

Cal.3d 875, 881; Strutt v. Ontario Sav. & Loan Assn. 

(1972) 28 Cal. App. 3d 866, 874, and cases there 

cited.) 

(Pick v. Santa Ana-Tustin Cmty. Hosp. (1982) 130 Cal. App. 3d 

970, 978.)  Whether a commercial party must accept the costs 

just as readily as it accepts the benefits of its bargain is not a 

complicated or controversial question.  The extent of La Posta’s 

contortions to try to produce another result are the best proof, for 

as Aeschylus is said to have written:  “The words of truth are 

simple.” 
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