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1 

INTRODUCTION 

Although the Court one day may be called on to answer a novel 

question about the powers of the State to tax non-Indians on tribal land, the 

issue in this case is far from novel. Here, the law is clear. Mohave County 

has levied, assessed, and collected ad valorem property taxes on permanent 

improvements built on land held by the United States in trust for the Fort 

Mojave Indian Tribe. (R.75 ¶ 11.) It is well settled as a matter of federal law 

that permanent improvements constructed on tribal lands are not subject to 

state or local property taxes under the doctrine of categorical preemption. 

Such preemption is an inherent attribute of tribal sovereignty and 

independence. Not only has decades of authority clarified that such taxation 

is preempted, but the federal administrative body tasked with the 

relationship between the United States and federally recognized Indian 

tribes—the Bureau of Indian Affairs—recognizes such categorical 

preemption in this area of taxation. Mohave County and the Arizona 

Department of Revenue (“ADOR”) are attempting to enforce virtually the 

only type of tax that is categorically barred, and for which there is no federal 

judicial or administrative support.  

A contrary ruling reversing the court of appeals would needlessly 

place Arizona courts in conflict—on a question of federal law—with the U.S. 

Court of Appeals for the Ninth Circuit and the U.S. Supreme Court. The 

Court should decline an invitation to create such an improper and 

unnecessary conflict. 
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ARGUMENT 

I. Federal law categorically preempts Mohave County’s ad valorem 
property taxes imposed on permanent improvements to tribal land.  

The Court’s analysis in this case should be simple, and it is guided by 

decades of applicable law. First, as a matter of Arizona law, ad valorem 

property taxes legally fall on the property itself, not the owner. Second, as a 

matter of federal law, decisions of the Supreme Court, Ninth Circuit, and 

Eleventh Circuit make clear that such taxes on permanent improvements to 

tribal land are preempted. Third, no decision of a federal court supports the 

imposition of a state or local tax that is closely related to an Indian tribe’s use 

and development of its tribal land.  

A. The legal incidence of Mohave County’s taxes is on tribal 
lands, which is flatly impermissible. 

To adopt the County and ADOR’s position, one must reject 

fundamental tenets of property law and tax law. As every first-year law 

student learns as a matter of Anglo-American jurisprudence, “perma-

nent improvements become a part of the realty” on which they are built. Est. 

of Haselwood v. Bremerton Ice Arena, Inc., 210 P.3d 308, 314 (Wash. 2009); see 

generally 42 C.J.S. Improvements § 3, at 68 (2017) (“The general rule is that 

improvements become part of the land to which they are affixed.”). And as 

the U.S. Supreme Court recognized, an ad valorem property tax on 

permanent improvements would “certainly” be preempted because 

“permanent improvements upon land” are “so intimately connected with 

use of the land itself.” Mescalero Apache Tribe v. Jones, 411 U.S. 145, 158 (1973). 
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Although perhaps not part of a first-year curriculum, it is equally well 

settled that when the government levies a property tax, the legal incidence 

of the tax falls on the property itself. Indeed, this Court decades ago 

described “the long-established rule that it is the property that owes the tax 

and not the owner,” and such taxes “are not a personal obligation of the 

property owner.” Peabody Coal Co. v. Navajo County, 117 Ariz. 335, 338 (1977), 

disapproved on other grounds, U S W. Commc’ns, Inc. v. Ariz. Dep’t of Revenue, 

199 Ariz. 101 (2000); see also Santos v. Simon, 60 Ariz. 426, 429 (1943) (same; 

recognizing that ”[t]he whole proceeding to collect taxes is in rem”); Pothast 

v. Maricopa County, 43 Ariz. 302, 304 (1934) (“[I]t is the property that is 

exempt from taxation and not the person who owns the property.”). Such a 

basic rule of property tax is ubiquitous as a settled principle of law in this 

country. See, e.g., United States v. Allegheny County, 322 U.S. 174, 184 (1944) 

(explaining that an ad valorem property tax is “not regarded primarily as a 

form of personal taxation but rather as a tax against the property as a thing”).  

For this reason, property taxes, which are imposed on the property 

itself, are long and universally distinguished from excise taxes, which are 

incident on the taxpayer with respect to a privilege associated with the 

property, even though the property may be used to determine the amount 

of the excise tax.1 The taxes imposed by Mohave County are property taxes, 
                                           

1 “[T]axes are generally defined as coming within two classes, property 
taxes and excise taxes; and … excise taxes are such as occupational, license, 
privilege, franchise, and other types which are a charge for a privilege 
arising from the use of property.” Chesapeake & Potomac Tel. Co. v. City of 
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not excise taxes, income taxes, or possessory-interest taxes legally incident 

on the owner. (See SPEC Opening Br. 13–16.) Indeed, Arizona repealed its 

possessory-interest tax decades ago. See 1995 Ariz. Sess. Laws 294, § 8. The 

preempted nature of the tax flows from the type of tax and property at issue. 

The paradigm of property taxes on permanent improvements is made 

manifest by the mechanism through which the State assesses taxes. Under 

Arizona law, a property-tax assessment automatically creates a lien on any 

assessed property that generally is not released until the tax is paid. A.R.S. 

§ 42-17153(A), (C)(2)(a). By statute, “[t]axes that are imposed on improve-

ments to real estate and that are assessed to a person who is not the owner 

of the real estate are a lien on the land and improvements.” A.R.S. § 42-17154(B) 

(emphasis added). Thus, any property tax imposed by Mohave County on 

permanent improvements owned by SPEC would be a lien on the 

improvements and the tribal land. That is untenable. 

The foregoing principles distinguish the County’s tax from any other 

state or local tax permissible in Indian country. Although the parties have 

not yet litigated precisely which portions of SPEC’s facility are permanent 

improvements, the State has conceded that some portions of it are. See Ariz. 

Ct. App. Op. ¶ 27. The property at issue is a several-hundred-million-dollar 

natural-gas power plant complete with significant foundations, office 
                                           
Morgantown, 105 S.E.2d 260, 272 (W. Va. 1958) (citation omitted); see, e.g., 
Wichita Produce Co. v. City of Wichita, 209 P. 667, 667 (Kan. 1922) (recognizing 
that excise tax does not “impos[e] a tax on the property itself,” though the 
property may be used “as a measure”). 
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buildings, internal roadways, cooling apparatuses, and electric-generation 

buildings and power blocks. (See SPEC Opening Br. 15–16 (description and 

photograph).) The facility is not a free-floating piece of equipment—it is a 

complex built into the Fort Mojave Tribe’s land. E.g., Est. of Haselwood, 210 

P.3d at 314. The legal incidence of the tax thus falls squarely on tribal land in 

a manner preempted by federal law. Mescalero, 411 U.S. at 158.2 

The application of Arizona’s tax statutes to SPEC’s permanent 

improvements lays bare the untenability of the County and ADOR’s 

position. By operation of law, the assessment of a tax against SPEC purports 

to create a lien in favor of the State on all property comprising SPEC’s 

facility—both “real and personal.” A.R.S. § 42-17153(A). Stated differently, a 

fundamental predicate of the County and ADOR’s position is that the State 

can impose a lien on property belonging to a coordinate sovereign that 

remains in place until payment is made, and can be sold off by the County 

treasurer if payment remains delinquent. See A.R.S. § 42-18101(A). Of course, 

any such lien against tribal property would be in violation of federal law, 

                                           
2 SPEC’s facility is wholly unlike the Navajo Generating Station 

(“NGS”), which the County and ADOR raised in their petition. The Court 
may take judicial notice from the U.S. Government website that the NGS 
plant site was within federal rights-of-way and easements granted under 25 
U.S.C. § 323. Synopsis of Documents: Navajo Generating Station and Kayenta 
Mine 2-3 (Sept. 2017), https://www.usbr.gov/lc/phoenix/reports/NGS/
EAFONSI/SynopsisNGSKMDocs.pdf. Under federal law, § 323 “rights-of-
way are the equivalent of non-Indian fee land” for purposes of taxing 
jurisdiction. Big Horn Cnty. Elec. Co-op., Inc. v. Adams, 219 F.3d 944, 950 (9th 
Cir. 2000) (citing Strate v. A-1 Contractors, 520 U.S. 438 (1997)). 
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and with good reason: Tribes have insuperable interests in controlling their 

own land and permanent improvements to it, including in not having 

anyone who can buy a tax lien own or operate those permanent improve-

ments. Yet there is no other mechanism for assessing and enforcing the in 

rem tax on the permanent improvements. That the only way to enforce an 

Arizona property tax would be to create an invalid and unenforceable lien 

is a sure sign that the tax itself was unlawful in the first place.  

B. The U.S. Supreme Court and Ninth Circuit have both held 
taxes like those at issue to be categorically preempted.  

Federal preemption of state and local taxation is governed by federal 

law. Allis–Chalmers Corp. v. Lueck, 471 U.S. 202, 214 (1985). This Court is 

bound by rulings of the U.S. Supreme Court as to federal preclusion, and it 

follows substantive rulings of the Ninth Circuit where it has announced “a 

clear rule on an issue of substantive federal statutory law and … the rule 

appears just.” Weatherford ex rel. Michael L. v. State, 206 Ariz. 529, 532–33 

¶¶ 8–9 (2003). Here, the Supreme Court held decades ago that state and local 

taxes on permanent improvements to tribal land is categorically preempted. 

But, even if it had not done so, the Ninth Circuit has held such taxes 

categorically preempted. Those holdings are dispositive. 

1. The U.S. Supreme Court’s holding in Mescalero is 
dispositive of the question presented. 

Nearly fifty years ago, the Supreme Court made clear that state and 

local taxation of permanent improvements to tribal land is preempted as a 
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matter of federal law. In Mescalero, New Mexico assessed a gross-receipts tax 

on a ski operation, as well as a use tax on ski lifts attached to tribal lands. 

Although the Court upheld the tax on income derived from the off-

reservation activities associated with the ski resort, it held that the use tax3 

imposed on the ski lifts was preempted. The Court explained that, under 

section 5 of the Indian Reorganization Act,4 “these permanent improvements 

on the Tribe’s tax-exempt land would certainly be immune from the State’s 

ad valorem property tax.” 411 U.S. at 158 (citing United States v. Rickert, 188 

U.S. 432, 441–43 (1903)). The Court reasoned that “use of permanent 

improvements upon land is so intimately connected with use of the land itself 

that an explicit provision relieving the latter of state tax burdens must be 

construed to encompass an exemption for the former.” Id. (emphasis added). 

Here, the case for preemption is even clearer than in Mescalero. Rather 

than a mere use tax—which is a form of excise tax, see supra pp. 3–4 note 1—

Mohave County has attempted to impose an ad valorem property tax directly 

on the facility affixed to tribal land. Not only does Mescalero flatly bar such a 

tax, but it does so as virtually an inescapable common-sense doctrine: if 

property is exempt from taxation, then the things permanently affixed to that 

property also must be exempt. 

                                           
3 A “use tax” is a tax imposed “on the use of certain goods that are 

bought outside the taxing authority’s jurisdiction.” Tax, BLACK’S LAW 

DICTIONARY (11th ed. 2019). 
4 Section 5 was codified at 25 U.S.C. § 465 and is now codified at 25 

U.S.C. § 5108. 
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The Mescalero Court’s conclusion, and its application to this case, is 

well founded under basic principles of taxation and tribal sovereignty. The 

Fort Mojave Indian Tribe has rights “as [a] sovereign, to control economic 

activity within its jurisdiction,” Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 

137 (1982), and that includes the right to control the use of the land within 

its borders. It is not possible for a tribe to control the use of its land if state 

and local governments can tax improvements built on the land. The power 

to tax, after all, “is essentially a power to destroy.” M’Culloch v. Maryland, 17 

U.S. (1 Wheat.) 316, 391 (1819). Neither the State nor the County enjoys any 

such right of destruction of or interference with the lands held by a sovereign 

entity. See Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014) 

(explaining that Indian tribes “remain separate sovereigns pre-existing the 

Constitution” and, “until Congress acts, the tribes retain their historic 

sovereign authority” (quotations omitted)).  

In an attempt to avoid the common-sense application of Mescalero, the 

County and ADOR attempt baselessly to distinguish that case by arguing 

that the entity taxed in that case was tribal, and that Mescalero’s holding does 

not reach non-Indian taxpayers. First, Mescalero itself makes clear that it does 

not matter what form a tribe’s economic development efforts and business 

relationships take. Mescalero, 411 U.S. at 158 n.13 (“[T]he question of tax 

immunity cannot be made to turn on the particular form in which the Tribe 

chooses to conduct its business.”). Instead, Mescalero makes clear that section 

5 preempts taxation of any of “the ‘bundle of privileges that make up 
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property or ownership’ of property.” Id. at 158 (emphasis added) (quoting 

Henneford v. Silas Mason Co., 300 U.S. 577, 582 (1937)). A tax on the 

improvements built upon tribal property is unquestionably a tax upon such 

a “bundle.” What matters is that the tax falls on tribal lands, not Indian or 

non-Indian persons. Id. at 158. The taxpayer’s racial identity is of no moment. 

Second, as explained below, no cases analyzing Mescalero have ever 

limited its holding in the manner the County and ADOR suggest. See, e.g., 

Confederated Tribes of Chehalis Rsrv. v. Thurston Cnty. Bd. of Equalization, 724 

F.3d 1153, 1159 (9th Cir. 2013) (holding Mescalero preempted taxation on 

permanent improvements to tribal lands “without regard to the ownership 

of the improvements”); Seminole Tribe of Fla. v. Stranburg, 799 F.3d 1324, 

1335–43 (11th Cir. 2015) (holding state rental tax imposed on and paid by 

non-Indian lessees preempted under Mescalero). Further, the BIA—the 

federal agency tasked with implementing leases on tribal lands—has 

promulgated regulations recognizing that federal law preempts taxes on 

permanent improvements on leased land, “without regard to ownership of 

those improvements.” 25 C.F.R. § 162.017(a). As explained below, the BIA 

regulation’s subsection as to property taxes on permanent improvements is 

the only subsection that specifies “without regard to ownership” because 

permanent improvements are singularly tied to the leased tribal land, and 

therefore are treated far differently from excise taxes on economic activities 

that take place within Indian country. (See infra pp. 15–16.) 
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2. The Ninth Circuit’s holding in Chehalis also is 
dispositive of the question presented. 

The same year that the BIA promulgated its regulations, the Ninth 

Circuit recognized that the regulations reflected long-standing federal law, 

and it held unequivocally that taxation of permanent improvements on tribal 

land is categorically preempted, “without regard to the ownership of the 

improvements.” 724 F.3d at 1159. In Chehalis, an Indian tribe entered into an 

agreement with a non-Indian corporation to form a limited liability company 

to build the Great Wolf Lodge water park, resort, and conference center. Id. 

at 1154. The tribe leased real property to the limited liability company for 

construction and operation of the Lodge. Id. Soon, however, Thurston 

County began assessing property taxes against the Lodge, and the tribe and 

company sued. The district court entered summary judgment for the county, 

holding that the Lodge’s non-Indian ownership avoided any preemption 

issues and opened the improvements to taxation. Id.  

The Ninth Circuit reversed. The Chehalis court began its analysis by 

tracking the doctrine of categorical preemption from its origins in United 

States v. Rickert, 188 U.S. 432 (1903), to the more recent pronouncement of 

that doctrine in Mescalero, and the Ninth Circuit concluded that “Mescalero’s 

ruling is dispositive in this case.” Chehalis, 724 F.3d at 1157. Applying 

Mescalero, the court made three critical holdings. First, although the 

government in that case urged that the ownership of the Lodge by a non-

Indian entity mattered, the court rejected that argument based on Mescalero’s 
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teaching that ownership is irrelevant. Id. Thus, again, the Ninth Circuit held 

unambiguously—in language that strikingly parallels the BIA regulations—

that any taxes on permanent improvements are preempted as a matter of 

federal law “without regard to the ownership of the improvements.” Id. at 

1159. Second, the court also rejected the notion that state property law 

determined the scope of preemption, concluding that, under Mescalero, 

federal law controls. Id. at 1158. Finally, the Chehalis court held that cases 

involving taxes other than property taxes, such as possessory-interest taxes and 

other excise taxes, are of no moment in the preemption analysis. Id. 

That same analysis applies with full force here. Although the Fort 

Mojave Tribe may not presently own the improvements, such ownership is 

irrelevant to the preemption analysis. The fact that the tax in this case is 

levied upon real property that is a part of tribal lands, and purports to create 

a lien on such property, is the paradigm of a preempted tax. Id. As the Ninth 

Circuit has subsequently explained, the very purpose of the Indian 

Reorganization Act was to permit tribes to “use the land free from state or 

local regulation or interference as well as free from taxation.” Club One 

Casino, Inc. v. Bernhardt, 959 F.3d 1142, 1149 (9th Cir. 2020) (quoting Yankton 

Sioux Tribe v. Podhradsky, 606 F.3d 994, 1011 (8th Cir. 2010)). Regardless of 

whether the Tribe elected to use the land itself, or lease the land to a business 

entity that it owned in some part, or lease the land to SPEC or another non-

Indian entity for the construction of a clean source of energy, the Tribe is 

entitled to use or develop its land without State or local interference. See, e.g., 
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Club One, 959 F.3d at 1149. Because Chehalis is directly on point and 

consistent with the U.S. Supreme Court’s decision in Mescalero, it should 

govern this Court’s analysis. Weatherford, 206 Ariz. at 532–33 ¶¶ 8–9. 

In asking the Court to disregard Chehalis, the County and ADOR ask 

this Court to disregard its own admonitions and create a fundamental divide 

between this State and the Ninth Circuit in an unnecessary and impractical 

manner. The Court has repeatedly noted that it will follow the Ninth 

Circuit’s conclusions on substantive issues of federal law so long as the rule 

is “clear” and “appears just.” Weatherford, 206 Ariz. at 532–33 ¶ 9. Consistent 

decisions of this Court and the Ninth Circuit “further[] federal-state court 

relationships” and “further predictability and stability of the law.” Id.  

Such consistency with the Ninth Circuit is particularly important in 

the area of federal Indian law. As explained above, Indian tribes are 

sovereigns in their own right predating the Constitution, Bay Mills Indian 

Cmty., 572 U.S. at 788, and there are a number of Indian tribes whose lands 

span the geographic boundaries of several states. The Fort Mojave Indian 

Reservation encompasses tens of thousands of acres within three states in 

the Ninth Circuit—Arizona, California, and Nevada. (R.75 ¶ 11.) A question 

of federal preemption as to a single reservation simply cannot, as a matter of 

federal-state comity and basic coherent governance, be answered differently 

based on which court—particularly which state’s court—is answering the 

question. This Court should resist any invitation to create a conflict with the 

Ninth Circuit on this issue of federal Indian law. 
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3. Other federal authority confirms that the taxes at issue 
are preempted. 

When it comes to federal authorities construing the federal law of 

Indian preemption, the Supreme Court and Ninth Circuit do not stand alone 

or apart. Other federal authority also supports the conclusion that the tax 

here is preempted. In contrast, the County and ADOR can present no 

countervailing federal authority. 

a. The Eleventh Circuit’s holding in Stranburg 
continues the trend of preempting state and 
local taxation. 

Following the Ninth Circuit’s ruling in Chehalis, the Eleventh Circuit 

also concluded that taxes on the lease of real property by non-Indians from 

an Indian tribe are categorically preempted. Seminole Tribe of Fla. v. Stranburg, 

799 F.3d 1324 (11th Cir. 2015). Florida imposed a tax on all rental payments, 

including on lease payments from two non-Indian corporations to the 

Seminole Tribe for a lease of tribal lands. Id. at 1326. The tax was assessed on 

the lessee, and it was determined based on the amount of the lease payment. 

Id. The district court found that the tax was preempted by section 5 of the 

Indian Reorganization Act. 

The Eleventh Circuit affirmed, concluding that Mescalero “stands for 

the proposition that § 465 [section 5] precludes state taxation of that ‘bundle 

of privileges that make up property or ownership of property.’” Id. at 1330 

(quoting Mescalero, 411 U.S. at 158). Rejecting the assertion that the rental tax 

was meaningfully different from the use tax in Mescalero, the Eleventh 
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Circuit concluded that, “[j]ust as the use of permanent improvements on 

land ‘is so intimately connected with use of the land itself,’ payment under 

a lease is intimately and indistinguishably connected to the leasing of the 

land itself.” Stranburg, 799 F.3d at 1331 (quoting Mescalero, 411 U.S at 158) 

(internal citation omitted). Thus, the court held that it is not only taxation on 

the use of land that is prohibited by categorical preemption, but also any tax 

“on a right in land.” Id. The court explained that, “[b]y taxing the privilege 

of engaging in the business of renting, leasing, letting, or granting a license 

for the use of any real property, the State of Florida is taxing a privilege of 

ownership just as New Mexico’s tax in Mescalero taxed the privilege of use.” 

Id. at 1332 (emphasis added; quotation omitted). The Eleventh Circuit 

approvingly cited the Ninth Circuit’s holding in Chehalis, which the court 

recognized as having concerned “permanent improvements owned by a 

non-Indian corporation on Indian land.” Id. at 1333–34 (emphasis added). 

The Tribe’s rights in its land include not only the right to lease it to 

SPEC or other non-Indian entities, but also the ability to benefit from its 

lessees’ use of the land and any permanent improvements they add to it as 

part of that use. Necessarily, a tax imposed on those improvements—and 

determined solely by valuing those improvements—is a tax on the rights in 

the Tribe’s land. Indeed, such a tax is much more integral to the land than 

the rental tax in Stranburg, which was “assessed against the lessee based on 

the total amount of rent paid,” and the tax lien was “on the personal property 

of the lessee, and not, apparently, the land or property of the lessor.” Id. at 
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1326. Here, the County and ADOR seek to impose property taxes directly on 

the improvements to the land. It is difficult to conceive of more clearly 

prohibited tax “on a right in land” than that. Id. at 1332. 

b. The BIA’s regulations confirm that the County 
and ADOR’s position is meritless. 

As a matter of Arizona and federal law, an administrative body tasked 

with promulgating and enforcing regulations is entitled to deference on 

points of law implicating its special expertise in the area. See, e.g., Kobold v. 

Aetna Life Ins. Co., 239 Ariz. 259, 261 ¶ 7 (App. 2016) (citing United States v. 

Mead Corp., 533 U.S. 218, 226–27 (2001)). The Department of the Interior 

occupies a unique status amongst federal agencies in that its Secretary—

acting through the BIA—has “preeminence in interpreting the laws under 

the Department’s jurisdiction.” Podhradsky, 606 F.3d at 1012.  

Even before the Ninth Circuit’s decision in Chehalis, the BIA 

promulgated 25 C.F.R. § 162.017(a) and confirmed the law as pronounced by 

the Supreme Court in Mescalero. Section 162.017 is titled “What taxes apply 

to leases approved under this part?,” and it specifically states that 

“permanent improvements on the leased land, without regard to ownership 

of those improvements, are not subject to any fee, tax, assessment, levy, or 

other charge imposed by any State or political subdivision of a State.” Id. 

§ 162.017(a). Again, the phrase “without regard to ownership” is unique to 

the subsection concerning taxes on permanent improvements, and is not 

found in the otherwise parallel subsections as to taxes on “activities under a 
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lease conducted on the leased premises” and “business use, public utility, 

excise, [and] gross revenue taxes,” id. § 162.017(b), or taxes on “the leasehold 

or possessory interest,” id. § 162.017(c). As the Ninth Circuit noted, the BIA, 

through these regulations, “merely clarifies and confirms what [federal law] 

already conveys.” Chehalis, 724 F.3d at 1157 n.6 (quotation omitted). 

The BIA left little room for interpretation as to why it promulgated the 

regulation. In its 2012 rulemaking commentary on the section, the BIA 

explained that “[p]ermanent improvements are, by their very definition, 

affixed to the land. Accordingly, a property tax on the improvements burdens the 

land, particularly if a State or local government were to attempt to place a lien on 

the improvement.” Residential, Business, and Wind and Solar Resource Leases 

on Indian Land, 77 Fed. Reg. 72440-01, at 72448 (Dec. 5, 2012) (emphasis 

added). The BIA reported that, despite different circumstances as to “other 

taxation arising in the context of leasing Indian land,” “[a]ll tribal 

commenters supported proposed provisions clarifying that improvements 

on trust or restricted land are not taxable by non-tribal entities.” Id. at 72447. 

As the Court can see, this is not a close call. The County has assessed 

and collected property taxes on permanent improvements to tribal lands. 

But that tax has no support. The tax has been contrary to the U.S. Supreme 

Court’s holdings since its inception; it has been contrary to the BIA’s 

regulations since 2013; and it has been contrary to the Ninth Circuit’s 2013 

holding in Chehalis. There is no basis and, frankly, no excuse for continued 

attempts to assess a tax that is so clearly impermissible under federal law.  
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II. The manner in which the United States came to hold the land in trust 
for the Fort Mojave Indian Tribe is of no moment. 

As a last-ditch argument, the County and ADOR argued in their 

petition for review that section 5 of the Indian Reorganization Act cannot 

preempt the tax, because they claim the leased tribal trust land on which the 

facility sits was not acquired after the passage of that Act. The Court should 

decline their invitation to consider a waived issue without a record.  

First, this Court does not generally consider issues raised for the first 

time on appeal and not presented to the trial court. “Efficient and orderly 

administration requires some point in time at which it is too late to raise new 

issues on appeal.” Hawkins v. Allstate Ins. Co., 152 Ariz. 490, 503 (1987). 

Throughout nearly ten years of litigation, the County and ADOR never 

raised the argument that section 5 of the Indian Reorganization Act does not 

apply to any of the Fort Mojave Tribe’s reservation. Indeed, the only case the 

County and ADOR cite for this proposition, Herpel v. County of Riverside, 258 

Cal. Rptr. 3d 444 (Ct. App. 2020), was not cited to the court of appeals.  

Second, the County and ADOR have failed to develop any sort of 

record necessary for the Court’s analysis of this belated argument. The 

County and ADOR profoundly misunderstand the acquisition of property 

by tribes, apparently believing that all tribal land is granted in the form of 

reservations, and that lands may not grow or become acquired later. Such a 

construct is incorrect. For example, a tribe may acquire land and ask that it 

be taken in trust by the United States for the benefit of the tribe. See, e.g., 
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Chehalis, 724 F.3d at 1154. And the Department of the Interior remains free 

to acquire additional lands under section 5 in any number of ways. There is 

no record when the land underlying SPEC’s facility was taken into trust for 

the benefit of the Fort Mojave Tribe, or how such property was taken into 

trust. There is no record because the County and ADOR never made this 

argument and failed to develop those facts, nor could they have.  

In 1957, following the significant disruption to the Tribe’s lands caused 

by construction of the Hoover Dam and other projects, the Fort Mojave Tribe 

reorganized and adopted a constitution under section 16 of the Indian 

Reorganization Act.5 (R.75 ¶ 10.) Pursuant to that constitution, the Tribe 

established its territory under the Indian Reorganization Act, including 

lands it already controlled not reserved by the federal government and any 

lands it may acquire or be given by the federal government. Fort Mojave 

Const. art. II. Thus, not only did the Tribe as it exists today as a political 

entity actually acquire its real property subject to its constitution as 

approved by its members and ratified by the BIA under the Indian 

Reorganization Act, but its own constitution belies the notion that all of the 

Tribe’s land was acquired solely before 1934. 

Third, on the merits, any argument that tribal lands taken into trust 

before 1934 are not immune from taxation is bereft of support in federal law 

                                           
5 Const. & By-laws of Fort Mojave Tribe (May 6, 1957), available at 

https://naair.arizona.edu/sites/default/files/constitution_and_bylaws_fort_mojave_
0.pdf; see R.111 Ex. A art. I(1) (1976 version currently in effect).  
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and precedent. In Mescalero, the Supreme Court recognized that the land at 

issue had not been “technically” acquired through section 5. Mescalero, 411 

U.S. at 155 n.11. The Court concluded, however, that because the land had 

already been in the possession of the United States, it would have been 

“meaningless” for the United States to transfer the land to itself for the 

benefit of the tribe under section 5. Id.  

So too here. Even if the Tribe’s leased land was, for the last time, put 

into trust for the Tribe by the United States before the passage of the Indian 

Reorganization Act of 1934, it is undisputed that it has been and remains in 

trust for the benefit of the Tribe. It would have been an exercise in banal 

futility for the United States to pass title to itself—particularly when the 

property remained in trust the whole time—or to use a “strawman” device 

as if this were a common-law joint tenancy. See Itasca State Bank v. Superior 

Court, 8 Ariz. App. 279, 280 n.1 (1968). There is no support for requiring such 

an anointment of existing Indian trust land to bring it within the scope of 

section 5, particularly when the entire purpose of the Act was to increase 

tribal autonomy, sovereignty, and independence. Further, such a construct 

would create the bizarre result that older tribal lands would be entitled to 

less protection from illegal state taxation than newer tribal lands. Such a 

suggestion is contrary to federal authority recognizing the continuity of 

federal protection against state taxation of Indian laws both before and after 

passage of the Indian Reorganization Act. See, e.g., Santa Rosa Band of Indians 



 

20 

v. Kings County, 532 F.2d 655, 666 (9th Cir. 1975); Chase v. McMasters, 573 F.2d 

1011, 1018 (8th Cir. 1978). 

Even before the Indian Reorganization Act of 1934, the inability to tax 

the property of another sovereign was so well understood that taxation of 

tribal lands—as well as permanent improvements to tribal lands—was 

prohibited as a matter of federal law even without a statute. In 1903, the U.S. 

Supreme Court held that tribal lands and improvements to those lands were 

both categorically immune from taxation: “Every reason that can be urged to 

show that the land was not subject to local taxation applies to the assessment 

and taxation of the permanent improvements.” Rickert, 188 U.S. at 442. 

Because the tax for which the County and ADOR are advocating before this 

Court is so clearly impermissible, there is no manner in which it could have 

survived had the Indian Reorganization Act never existed. 

CONCLUSION 

The Court should affirm the court of appeals’ opinion in all respects 

and remand this case for further proceedings before the tax court.  

DATED this 18th day of January, 2022. 
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