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 [*1] INTRODUCTION

  "A party cannot by negligence or design withhold issues and litigate them in consecutive actions."   Sutphin v. Speik, (1940) 
15 Cal. 2d 195, 202. Appellee Yavapai-Apache Nation ("YAN") has intentionally violated this principle of fundamental 
fairness time and time again simply to game the system for any advantage, most recently with its   third lawsuit against 
Appellant La Posta Band of Diegueno Mission Indians, a federally recognized California Indian tribe ("La Posta").  

  Before the Sacramento County Superior Court ("Sacramento Court"), YAN cobbled together cherry-picked portions from 
seven years of litigation while casting other critical rulings aside. And the Sacramento Court erred by issuing a declaratory 
judgment ("Judgment") that legitimized YAN's gross manipulation of the system.  

  The dispute arose in 2013 when YAN sued La Posta in San Diego over an uncontested breach of the parties' loan agreement, 
but because the loan limited YAN's recourse, La Posta was effectively judgment proof, so YAN transformed its claim for 
breach to include accusations of fraud. YAN aimed to reinterpret the parties' loan agreement and reach La Posta's tribal assets, 
namely its Revenue Sharing Trust Fund monies [*2]  ("RSTF") directly from the California Gambling Control Commission 
("CGCC"). 1 (8 LP 2203-2205.)  

1 In 2003, La Posta executed a Tribal-State gaming compact ("Compact"), available excerpted at 8 LP 2196-2242 and in full on the CGCC's 
website: http://www.cgcc.ca.gov/documents/compacts/original_compacts/La_Posta_Compact.pdf (last visited 12/20/2020.) The RSTF 
distributions are described under § 4.3.2. It is not disputed that La Posta is a "Non-Compact Tribe" as described in § 4.3.2(a)(i) and entitled to 
RSTF funds.
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  YAN failed to convince a California jury of its preposterous fraud claim in 2015. This Court's 4th Division confirmed that 
there was no fraud of any kind on the facts tried and affirmed.  

  The story should have ended there.  

  But YAN would not accept the risk of its investment and worked to avoid the California jury verdict. YAN spent the next five 
years first securing a self-serving "judgment" in its own court (contrary to the jury verdict) then pieced together a third lawsuit, 
filed in the Sacramento Court, to obtain a declaratory judgment purportedly obligating the CGCC to pay YAN all of La Posta's 
RSTF for the next century. Ultimately, the Sacramento Court ignored statute and comity and effectively overruled the 4th 
Division's decision and issued the declaratory judgment YAN sought.  

  This appeal points out the Sacramento Court's several errors, any of which require reversal. The Sacramento Court erred: by 
ignoring the Tribal Court Civil Money Judgment Act ("TCCMJA"), Code of Civil Procedure ("Code") § 1730   et seq., [*3]  
and the principles of comity when it recognized YAN's own "judgment;" by ignoring the 4th Division's opinion; by ignoring 
the significance of res judicata and collateral estoppel; by ignoring La Posta's limited waiver of tribal sovereign immunity and 
applying standard contract principles to the waiver; and, by issuing a declaratory judgment beyond what is authorized by Code 
§ 1060.  

  For these reasons, La Posta respectfully requests that this Court reverse the decision below and dismiss this matter with 
prejudice.  

  FACTUAL BACKGROUND  

  The Parties  

  La Posta is a federally-recognized Indian tribe comprised of descendants of the Kumeyaay tribe, whose ancestral lands 
encompass what is now San Diego County. La Posta's reservation was established at the remote and desolate boundaries of the 
county - in Boulevard, California, where the Tribal government is headquartered and its members reside. Despite its earnest 
efforts, La Posta has been unable to sustain a profitable business on its reservation because of its remote and inaccessible 
location and lack of available workforce. (3 LP 813-817.) As a Non-Compact Tribe La Posta receives RSTF monies from the 
CGCC. (1 LP 56; 8 LP 2203-2205.) Without an economy or tax base, the RSTF is La Posta's only material asset. La Posta has 
had to subsist on the RSTF since the RSTF's inception in 1999. (3 LP 813-817.) Without the RSTF, La Posta could not fund its 
government and would lose its autonomous cultural existence.   Id.  

  In stark contrast, YAN, is a sophisticated enterprise that has made millions as the financier, developer, and operator of casinos 
- both its own major market casino resort in Camp Verde, Arizona, and other California tribes. See, e.g.,   Yavapai-Apache 
Nation v. Iipay Nation of Santa Ysabel (2011) 201 Cal.App.4th 190, 197 (where YAN was "the successor in interest to one of 
the parties to a loan agreement . . . in which Nation borrowed money from nonpart[y] [banks] to finance casino construction."). 
YAN possesses significant gaming experience and marketed its expertise to La Posta in connection with the sizing, scoping, 
and development of La Posta's failed casino development project. (1 LP 75-76.)  

  The CGCC is a state agency that typically enjoys Eleventh Amendment immunity from unconsented suit, 2 however, rather 
than assert that immunity, the CGCC stipulated to suit as a nominal defendant in the proceedings below. (2 LP 653-658.) The 
CGCC regulates Tribal gaming pursuant to Tribal-State Compacts, the Gambling Control Act, the Governor's Executive Orders 
D-31-01 and D-66-03. The CGCC administers California's RSTF to eligible tribes. See Government Code §§ 12012.75, 
120120.85, 12012.90. La Posta is eligible to receive RSTF pursuant to its Compact. (1 LP 66; 8 LP 2203-2205.)  

2 See   American Indian Health & Services Corporation v. Kent (2018) 24 Cal.App.5th 772, 782, review denied (Oct. 17, 2018) ("The general 
expression of the doctrine of sovereign immunity is that the state may not be sued without its consent." (internal citations and quotations [*4]  
omitted); "In California, '[s]uits may be brought against the State in such manner and in such courts as shall be directed by law.'"   Id.; 
quoting Cal. Const., art. III, § 5; see also the Government Claims Act, Gov. Code §§ 810 et seq.; § 945 ("A public entity may sue and be 
sued.") The CGCC may yet retain its immunity as no statute has authorized YAN's lawsuit and the CGCC has not articulated a clear waiver 
authorized by law or the authority to consent to suit.
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  La Posta's Failed Casino  

  YAN courted La Posta to develop a Class III gaming facility on La Posta's remote reservation, up a windy two-lane road off 
of I-8.   Yavapai-Apache Nation v. La Posta Band of Diegueno Mission Indians (Cal. Ct. App., June 28, 2017, No. D069556) 
2017 WL 2791671, at *3 ("  La Posta I") 3 ("In 2003, YAN, a successful Arizona casino operator, approached La Posta with the 
idea of La Posta operating a gaming casino in San Diego County.") Given its expertise, YAN prepared and presented the 
feasibility studies and the proposed casino build and design (including size, scope and amenities decisions) it developed for La 
Posta's approval. (1 LP 75-76.) Following contract negotiations to document the development deal and protect La Posta's 
RSTF, the parties entered a transaction with a bank to finance the construction of the La Posta Casino ("Casino") on December 
18, 2003. (1 LP 75-76; 1 LP 231.) Because La Posta had no real assets, YAN guaranteed the loan and La Posta was not 
required to invest upfront capital or pledge tribal government assets as security. (1 LP 232-234; 1 LP 79.) The loan was secured 
by YAN's guarantee and future revenues of the Casino, which were supposed to repay both the bank and YAN. (1 LP 89-91.)  

  Unfortunately, YAN's feasibility studies were wrong, and the Casino was never successful.   La Posta I at *4. In contrast to 
the initial projections, there were never sufficient revenues to make loan payments to the bank and La Posta faced payment 
default shortly after opening. (1 LP 75-76.) As guarantor of the bank loan, YAN was liable to the bank.   Id. To avoid the bank 
calling the guarantee, YAN bought the loan, which, due to YAN's inaccurate and incomplete projections, now totaled $ 23 
million. (2 LP 368.) YAN became La Posta's sole lender and first priority secured interest holder pursuant to the Second 
Amended and Restated Loan Agreement ("SARLA"). (1 LP 70-130.) Again, La Posta did not pledge any tribal assets as 
security. Significantly, despite YAN's demands, La Posta refused to pledge its RSTF. (8 LP 2335-2336.)  

  But just as before, the Casino never earned enough revenue to make any loan payments to YAN. (1 LP 75-76.) YAN's expert 
opinion was wrong, and the Casino failed, thus again robbing La Posta of a means to develop economic opportunities on its 
reservation, employ its members, or provide any support for its government or community. Consequently, the Casino closed 
and YAN was unable to collect on its $ 23 million note, which ironically La Posta had originally borrowed to pay YAN to 
develop and construct the Casino. (See generally 2 LP 367-371.)  

  THE SARLA  

  Under the SARLA, following a default for non-payment and without need for litigation, YAN was entitled to recover the 
"Obligations," namely the outstanding principal and interest on the loan. (1 LP 104-108.) In the event litigation was required, 
the SARLA contains a limited waiver of tribal sovereign immunity. YAN can bring suit "with respect to the [SARLA]" and 
seek damages collectible from the Collateral. 4 (1 LP 112-113). In the event that La Posta improperly transferred Collateral and 
attempted to convert it, the SARLA allowed YAN to follow (and recover) the value of that specific Collateral, to wit:  

  Notwithstanding the foregoing sentence, [La Posta] shall be obligated beyond its interest in the Collateral, and [YAN] 
shall be entitled to seek and may seek a deficiency judgment against [La Posta], as follows: (i) to the extent of all 
insurance proceeds received [*5]  by [La Posta] in respect of the Collateral that are not applied to the reasonable costs of 
repair or restoration of the Collateral; (ii) to the extent of any Distributions made in violation of the Loan Documents; and 
(iii) from and after the date [La Posta] commits any act of fraud in connection with [YAN], any Obligation or any Loan 
Document, but only upon final determination of such matter (A) by a court of competent jurisdiction . . . .

Id. This "bad act" provision, sometimes described as a carve out to a nonrecourse provision, expands the scope of La Posta's 
immunity waiver in three specific instances, which consequently expands YAN's potential recourse to any deficiency related to 
the three instances. The third circumstance has spurred nearly a decade of litigation.  

3 La Posta I is contained in the record below at 3 LP 339-381. For convenience, Westlaw citations are used throughout.

4 It is undisputed that the Collateral does not include the RSTF. (1 LP 114; 8 LP 2371 ["There is no dispute that RSTF was not 'Collateral' and 
was an 'Excluded Asset' as those terms are defined in the SARLA and Security Agreement."].) The "Security Agreement" means the Security 
Agreement dated December 21, 2005 and amended and restated on November 7, 2006 between Borrower and Lender, as assignee of 
[JPMorgan], as secured party. The November 7, 2006 Security Agreement expressly excludes trust assets-i.e., RSTF-from "Pledged Assets." 
The Collateral, Collateral Documents, and Security Agreements do not include the RSTF monies as security or pledged recourse.
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  PROCEDURAL BACKGROUND  

  For the convenience of the reader, and because YAN has pursued this litigation through various courts until it received the 
outcome it desired, the procedural history is organized into five chapters:  

  Chapter 1: Yavapai-Apache Nation v. La Posta Band of Diegueno Mission Indians, Super. Ct. San Diego County, 2013, No. 
37-2013-00048045-CU-BC-CTL (the "San Diego Action,"). In the San Diego [*6]  Action, YAN sued La Posta to recover for 
the payment breach of the SARLA, then later expanded the suit to include a jury trial on fraud in its first attempt to 
impermissibly expand recourse to La Posta's RSTF. The San Diego Action included a bench trial to calculate contract damages, 
a jury verdict finding no intentional misrepresentation ("Jury Verdict"), and resulted in a final judgment for $ 44 million in 
damages (the $ 23 million note plus its accrued interest) for La Posta's stipulated breach of the SARLA ("San Diego 
Judgment").  

  Chapter 2: Yavapai-Apache Nation v. La Posta Band of Diegueno Mission Indians, Yavapai-Apache Tribal Court, 2015, No. 
CV-2015-00023 (the "YAN Court Action"). YAN filed a new complaint on the same facts and circumstances tried in the San 
Diego Action in the Yavapai-Apache Tribal Court ("YAN Court"), to be heard before YAN's hand-picked judge. The new 
complaint alleged the species of fraud that YAN had chosen not to bring before the San Diego jury-concealment and negligent 
misrepresentation. YAN filed in YAN Court on the eve of the San Diego jury trial, as a contingency in case it lost. Not 
surprisingly, its own court ruled for YAN and found La Posta [*7]  committed negligent misrepresentation, despite the 
California Jury Verdict and after a decision was issued by the 4th Appellate Division, discussed next.  

  Chapter 3: La Posta I. Both parties appealed aspects of the San Diego Action and the relevant holding in   La Posta I affirmed 
that there was no fraud of any type arising from the alleged facts because it affirmed the jury's finding of fact that La Posta did 
not make a misrepresentation or false statement to YAN.  

  Chapter 4: There was an "inordinate and inexplicable" 14-month delay by the YAN Court before issuing a judgment and 
order finding negligent misrepresentation and awarding YAN $ 262,081 ("YAN Judgment."). (5 LP 1202; 1 LP 144). Its 
finding ignores and directly conflicts with the Jury Verdict and   La Posta I.  

  Chapter 5: Yavapai-Apache Nation v. La Posta Band of Diegueno Mission Indians, Super. Ct. Sacramento County, 2016, No. 
2016-00189229-CU-IP (the "Sacramento Action"). In this latest lawsuit, YAN sued, in direct contravention of the California 
Jury Verdict and   La Posta I, to combine the San Diego Judgment on damages from the breach and the YAN Judgment to 
obtain a declaration that the CGCC is obligated to pay La Posta's RSTF to YAN. The Sacramento Superior Court granted 
YAN's motion for summary judgment and issued a declaratory judgment against the CGCC. La Posta now appeals that decision 
to this Court.  

  Chapter 1: SAN DIEGO ACTION  

  (May 9, 2013 - November 17, 2015)  

  On March 9, 2013, YAN sued La Posta in San Diego Superior Court ("San Diego Court") for breaching the SARLA and 
sought a judgment for the value of the note and its incurred interest expense. (2 LP 367-371.) La Posta offered to stipulate to 
the payment breach; there were no loan payments because the Casino never earned revenues sufficient to cover its operating 
expenses or debt service. (See, e.g., 2 LP 387-389.) Under the SARLA, the breach allowed YAN to seek a judgment for the 
value of the note, though because recourse was limited to the Collateral, YAN's judgment could only be satisfied through 
revenues of the Casino (which were zero) and the Casino's used fixtures and gaming machines. (2 LP 390.)  

  Dissatisfied that La Posta was effectively judgment proof, YAN conjured up a baseless theory to claim La Posta committed a 
bad act, and thus purportedly expand its possible recourse. (E.g., 2 LP 389-390) To protect its unpledged assets, on July 31, 
2013, La Posta cross-complained for a declaration that the RSTF monies were not available to YAN under the SARLA. (2 LP 
498-503.)  

  Ultimately, YAN's theory was that if it could prove fraud, under the SARLA's bad acts provision, § 13.03(a), YAN could 
recover against La Posta's RSTF. (2 LP 389-392.) YAN argued that, to rebut La Posta's cross-complaint, it must be allowed to 
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try to obtain a determination from the San Diego Court on whether La Posta committed "any act of fraud." (2 LP 390.) YAN 
articulated its strategy to cry fraud and seize La Posta's RSTF in the parties' joint status reports. 5 (2 LP 389-390.)  

  Then, by motion in limine (instead of amending its complaint), YAN accused La Posta of only intentional misrepresentation 
based on a very specific factual scenario: "[O]n October 7, 2009, [La Posta] sought a four-month forbearance on La Posta's 
obligation to make payments . . . under the SARLA to "allow further time for Casino management to consider implementation 
of the findings of [a casino consultant] "(herein referred to as the "Forbearance Request"). (2 LP 480-481.)  

  Even though the parties' joint status reports suggested YAN sought a trial on any act of fraud, (2 LP 389-390), the subsequent 
motion in limine only raised intentional misrepresentation. (2 LP 480-481; 2 LP 568-570.) YAN, as master of its case and 
complaint,   chose [*8]  only intentional misrepresentation, a strategic decision that YAN came to regret and tried to undo 
through second and third lawsuits. 6   Id.  

  The San Diego Court granted the motion in limine and trifurcated the lawsuit. First, on November 13, 2014, there was a bench 
trial to determine damages for La Posta's breach, and assessing possible damages related to the Forbearance Request. (2 LP 
560-564.) The judge found undisputed contract damages of approximately $ 44 million (with nearly half the award constituting 
interest on the note) and additional Forbearance Request-related damages of $ 262,081.   Id. With that ruling, YAN proceeded 
to a jury trial on the unpled accusations of fraud.   Id.  

  On May 7, 2015, the jury found that La Posta did not commit any intentional misrepresentation:  

  1. Did the La Posta Band ofDiegueno Mission Indians ("La Posta") make a false representation to the Yavapai-Apache 
Nation ("YAN")?  

      Yes   X No  

  2. Did La Posta know that the representation was false, or did it make the representation recklessly and without regard 
for its truth?  

      Yes   X No  

  3. Did La Posta intend that YAN rely on the representation?  

  X Yes       No  

5 The theory YAN detailed is the exact theory in the joint status reports. YAN relied upon in all of its litigation: "Fraud is a critical issue in 
this case because YAN contends it is dispositive of La Posta's cross-complaint and also will be a significant factor in YAN's recourse should 
YAN obtain a money judgment against La Posta. The facts upon which YAN seeks to prove fraud include these: On October 7, 2009, La 
Posta asked YAN for a four-month extension of time before which it was required to make payments under the loan agreement. La Posta 
stated that it wanted the additional time for its casino management to consider implementation of the findings of a consultant brought in to 
advise La Posta on how to better manage its casino. YAN agreed, citing as a reason La Posta's commitment to making the changes 
recommended by the consultant, and extended the time for the first payment to June 2010. YAN learned at deposition on June 27, 2014 that 
La Posta in fact never intended to implement the changes;" "La Posta waived its sovereign immunity for any suit on the loan . . . The parties 
further agreed, however, that La Posta "shall be obligated beyond its interest in the Collateral, and [YAN] shall be entitled to seek, and may 
seek a deficiency judgment against [La Posta] ... from and after the date [La Posta] commits any act of fraud in connection with [YAN] . . . A 
deficiency judgment is critical here because La Posta's 'Collateral' - its casino assets - is now worth well under $ 100,000, whereas La Posta' s 
loan obligation to YAN is presently around $ 44 million. La Posta's RSTF distributions are currently provided through the California 
Gambling Control Commission at the rate of $ 1.1 million per year." (2 LP 389-390.)

6 YAN's decision to accuse La Posta of fraud by motion in limine instead of formally amending its complaint to adhere to the heightened 
pleading standard (  e.g., Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73) proved disastrous for YAN. After the motion in limine was 
granted, YAN proceeded as if it could argue all three species of fraud to the jury. To clarify YAN's self-imposed limits, the San Diego Court 
held that the jury would be instructed only on intentional misrepresentation, because, though YAN was in charge of prosecuting its own case 
and had the opportunity to allege "any act of fraud," it only chose to allege intentional misrepresentation related to the Forbearance Request in 
its motion in limine. (2 LP 569.) Accordingly, YAN was not allowed to instruct the jury on negligent misrepresentation and concealment. (2 
LP 570.) YAN's regret is made clear in its first appeal as well as its second lawsuit, both discussed below.

2021 CA APP. CT. BRIEFS LEXIS 187, *7
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  4. Did YAN reasonably rely on the representation?  

  X Yes       No  

  5. Was Y AN's reliance on La Pasta's representation a substantial factor in causing harm to YAN?  

      Yes   X No

  (2 LP 577-578.) Notably, the jury found that La Posta did not make a false representation, a necessary element of negligent 
misrepresentation.  

  In the third part of the trifurcated proceeding, on cross motions for judgment on the pleadings, the San Diego Court denied La 
Posta's request for declaratory relief that YAN was not entitled to recourse beyond the Collateral, finding the issue was not ripe 
without a finding of fraud. 7 (2 LP 619.)  

  Chapter 2: YAN'S TRIBAL COURT COMPLAINT  

   [*9] (May 1, 2015-present)  

  Dissatisfied with its inability to sway a California judge or jury of its absurd misrepresentation claims, and consequently 
unable to seek recourse beyond the Collateral, YAN then decided to take the same facts and allegations to the YAN Court, to 
be heard by a judge YAN appointed. The new complaint was based on the Forbearance Request, and alleged negligent 
misrepresentation and concealment. (2 LP 374-382.) YAN's third cause of action mimicked La Posta's San Diego cross-
complaint and sought a declaration that the SARLA allowed recourse to the RSTF if YAN could prove fraud.   Id. Like the San 
Diego Court, the YAN Court bifurcated the matter to a trial on fraud and, if necessary, a subsequent trial on the declaratory 
action. (2 LP 573-574.)  

  In mid-November 2016, the YAN Court held a bench trial on the alleged fraud arising from the Forbearance Request. (1 LP 
144.) The parties completed post-hearing briefing on December 30, 2016, and fourteen months passed before the YAN Court 
issued its decision in favor of YAN, discussed in Chapter 4. Notably, part two of the bifurcated case remains outstanding and 
on the YAN Court's docket. 8   

  Chapter 3:   La Posta I-APPEALS OF THE SAN DIEGO JUDGMENT  

  (January 11, 2016 - June 28, 2017)  

  After the YAN Court bench trial but before the YAN Court's decision, the 4th Division of this Court heard and ruled on the 
parties' appeals of the San Diego Judgment.  

  YAN had appealed the San Diego Court's decision to only instruct the jury on intentional misrepresentation, excluding 
negligent misrepresentation and concealment.   La Posta I at *2. La Posta had appealed the bench trial on damages and the 
dismissal of its cross-complaint (seeking a declaration that YAN was not entitled to recourse from La Posta's RSTF payments).   
Id.  

  Oral argument was held on June 15, 2017 and the decision issued June 28, 2017. See   La Posta I. 9   

7 Thus, the San Diego Action concluded, leaving YAN with an uncollectible judgment ("San Diego Judgment") (that does not include the $ 
262,081.65 related to the forbearance, the subject of YAN's allegations of fraud). (1 LP 135-137.) Both parties appealed, described in Chapter 
3.

8 As discussed below, La Posta believes YAN plans to maintain this unresolved aspect of the YAN Court case in the event a California court 
ultimately decides the YAN Judgment is not entitled to comity, and revive it if necessary to manufacture yet another YANfavored 
"judgement."

9 Under Rule 8.1115, unpublished opinions "must not be cited or relied on by a court or a party in any other action," except "to explain the 
factual background of the case" or "[w]hen the opinion is relevant under the doctrines of law of the case, res judicata, or collateral estoppel.   
K.G. v. Meredith, (2012) 204 Cal.App.4th 164, 173, n. 9, 138 Cal.Rptr.3d 645, 654, n. 9;   See, e.g., Los Angeles Police Protective 
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  In   La Posta I, this Court upheld the San Diego Court's decision to only instruct the jury on the claim of intentional 
misrepresentation.   Id. at *9 ("even if the evidence supported the additional instructions, there is no reasonable likelihood the 
jury would have reached a verdict more favorable to YAN if the court had given the omitted instructions.") And more, because 
the jury found that La Posta did not make a false representation and did not know that any representation was false-two 
necessary elements of negligent misrepresentation-the jury "necessarily would have found La Posta was not liable for negligent 
misrepresentation," and "[g]iven that the evidence and factual theories are conceptually the same, it is not reasonably probable 
the jury would have found La Posta liable for a concealment, but not an intentional misrepresentation."   Id. at *9-10. 
Altogether, the Court reasoned that, because YAN's theories of intentional misrepresentation, negligent misrepresentation, and 
concealment all relied on the same facts, the Jury Verdict in the San Diego Court foreclosed all species of fraud based on those 
facts. See   Id. at *9-10.  

  The Court also affirmed the dismissal of La Posta's request for declaratory relief, finding the issue still unripe, even in the face 
of the YAN Court's deliberation on accusations of negligent misrepresentation and concealment.   Id. at *17-18. The Court 
went further, foreshadowing the lawsuit underlying this appeal, and predicted that questions would arise "whether any fraud 
judgment arising from the YAN Court proceedings would or should be given effect in the face of the California jury's factual 
determination (embodied in the current final judgment) that La Posta did not commit fraud."   Id. at *17. And, the Court 
recognized that "[i]ssues could also arise regarding whether a 'negligent misrepresentation' or 'concealment' finding from the 
YAN Court constitutes 'fraud' within the meaning of the Loan Agreement, and/or whether a particular 'fraud' finding would 
allow recourse," beyond the Collateral.   Id. at *17. Such issues "and other enforcement issues would depend not only on an 
interpretation of the Loan Agreement, but also on the specific nature of any fraud judgment."   Id. at *17. The Court concluded: 
"If the [YAN] Court reaches a factual conclusion regarding fraud that is inconsistent with the final judgment in this case,       
the question regarding the impact of such a determination in a California enforcement proceeding would seem to be one in 
which a California court may have a substantial interest and the jurisdiction to decide independently  ."   Id. at *18 
(emphasis added).  

  Neither party appealed   La Posta I. However, given its significance related to necessary elements of negligent 
misrepresentation and concealment, La Posta did file   La Posta I as supplemental authority with the YAN Court months before 
a decision was issued. (8 LP 2338-2341). YAN objected to the filing, claiming that   La Posta I was not entitled to comity or 
recognition, but did not oppose the reasoning that there could be no fraud of any kind arising from the Forbearance Request. 
Instead, it argued that the YAN Court should not consider   La Posta I because (1) the "authority"-  La Posta I-expressly 
disclaims any intention to govern the YAN Court's proceedings and (2) the opinion is neither "California law," because   La 
Posta I is neither published, nor final, because La Posta supplied   La Posta I as supplemental authority before the 30 day 
timeframe under Cal. Rules of Court, rule 8.264(b)(1) to allow modification and Cal. Rules of Court, rule 8.500(e)(1) allowing 
appeal. (8 LP 2344-2347). The YAN Court never ruled on the motion for supplemental authority and disregarded   La Posta I 
in its "Judgment." (See generally 1 LP 144)  

  Chapter 4: YAN COURT JUDGMENT  

  (March 8, 2018)  

  La Posta and YAN waited for a ruling from the YAN Court for over 14 months.  

  Five months after trial and post-trial briefing concluded, YAN requested a written opinion and judgement. (4 LP 910-911.) 
The YAN Court never responded. The YAN Court's delay continued for several more months, until YAN took action.  

  [*11]  On March 1, 2018, YAN passed a Tribal Council Resolution to disqualify the YAN Court judge that had presided over 
YAN's lawsuit, which stated in pertinent part:  

  WHEREAS: The Council is       gravely troubled by the excessive delay   incurred over the course of the adjudication of 
the case. . .  

League [*10]  v. City of Los Angeles, (2012)102 Cal. App.4th 85, 91, 124  ; People v. Sequeria, (1982) 137 Cal.App.3d 898, 901;   People v. 
Garcia, (2002) 97 Ca.App.4th 847, 851 The opinion in   La Posta I is used here for both purposes.
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  WHEREAS: The Council finds it       unacceptable   ... that more than fourteen (14) months have elapsed since 
submission of the case for decision, in contravention of (a) the Yavapai-Apache Rules of Civil Procedure, and (b) Section 
207 of the Judicial Code of the Yavapai-Apache Nation, and  

  WHEREAS: The Council finds that this       inordinate and inexplicable delay renders the judge presiding over the 
case, Judge Anthony Little,     de facto disqualified   from any further involvement ... and  

  WHEREAS: The Council has concluded that only such       extraordinary action   will       (a)   ensure the fair and 
impartial administration of justice,       (b)   eliminate any appearance of interference or of any inappropriate extrajudicial 
consideration attaching to any aspect of the judicial process,       (c)   avoid questions or controversy that would attach to 
any belated decision issued [*12]  by Judge Little,       (d)   restore confidence by the litigants and the public in the Tribal 
Court's decision in this matter, and in the Tribal Court's role generally as a court committed to the rule of law, and  

  NOW THEREFORE BE IT RESOLVED that the Tribal Council hereby request that the Chief Judge of the Nation's 
Tribal Court immediately issue an order determining that Judge Little is and shall be disqualified from any further 
involvement, decision making or proceedings in the matter ... which case       shall be determined following its 
reassignment   by the Chief Judge to another judge (or for decision himself), so that the matter maybe decided in a fair, 
timely and impartial manner on the merits.

  (5 LP 1202-1203, emphasis added.)  

  The Resolution finally prompted action, and a week after being "de facto disqualified," YAN Court Judge Anthony Little 
issued the YAN Judgment unsurprisingly favorable to YAN. (1 LP 144-159.)  

  The YAN Judgment found, with only cursory analysis, that La Posta committed a negligent misrepresentation on the basis of 
the same facts-the Forbearance Request-tried and considered before the San Diego jury. (1 LP 148, 151, 158.) The YAN Court 
held:  

  [1] La Posta represented to YAN that a fact was true (La Posta tribal officers made assertions which committed them to 
follow the recommendations of [a casino consultant] when they requested an extension to make monthly payments to 
YAN); and  

  [2] La Posta may have honestly believed that the assertions and representation were true; and  

  [3] La Posta had no reasonable grounds for believing the assertions and representation were true when La Posta made 
them (when the La Posta Officials [*13]  and through their managers and agents of the La Posta casino failed to follow the 
recommendations of [the casino consultant]); and  

  [4] La Posta had intended that YAN rely on the assertions and representations that harmed YAN; and  

  [5] YAN's reliance on La Posta's assertions and representations was a substantial factor in causing it harm.

  (1 LP 158; enumeration and spacing added.) The YAN Court awarded $ 262,081 in damages to YAN-the identical amount of 
lost interest the San Diego Court had found stemmed from the Forbearance Request-"confirm[ing] the parties' stipulation as to 
damages."   Id. The YAN Judgment did not rule on YAN's cause of action for a declaration that YAN had recourse to the RSTF 
payments upon the finding of negligent misrepresentation, 10 nor did Judge Little schedule a trial on declaratory judgment 
request. The action remains open before the YAN Court.  

  Chapter 5: SACRAMENTO ACTION  

  (August 14, 2018 - February 19, 2020)  

10 See (1 LP 146.) ("If La Posta committed such an act under the SARLA a determination would be required on whether "Excluded Assets" 
are assets subject to a deficiency judgment.")
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  On August 14, 2018, YAN filed its third lawsuit in the Sacramento County Superior Court ("Sacramento Court"), the suit 
underlying this appeal. (1 LP 63-78.) YAN's sole cause of action was one for declaratory relief.   Id. Specifically, YAN sought 
"a declaration that the CGCC is obligated to pay to YAN all RSTF distributions that would otherwise be received by La Posta 
from and after the date of the filing of [YAN's] complaint through such time as the San Diego Judgment is satisfied, all of 
which payments YAN shall apply to the satisfaction of the San Diego Judgment and its accrued interest." (1 LP 68.)  

  YAN acknowledged that its request for declaratory relief necessarily required the Sacramento Court to determine whether 
YAN was entitled to recourse beyond the Collateral, the issue the San Diego Court and the 4th Division had previously found 
unripe. (1. LP 67-68.)  

  La Posta's Demur  

  On January 2, 2019, La Posta demurred on three bases. (1 LP 295-313.) First, that the YAN Judgment can only be recognized 
according to the TCCMJA, CCP § 1730   et seq. (1 LP 305-307.) The Sacramento Court rejected the argument. "YAN is not 
seeking to enforce the tribal court money judgment of $ 262,081 in the manner of a civil judgment. YAN only seeks a 
declaration of rights with respect to La Posta's RSTF distributions." (2 LP 685.) It also held that the TCCMJA "is optional, not 
mandatory" and then did not formally recognize the YAN Judgment.   Id.  

  Second, La Posta demurred that YAN's claims were barred by claim preclusion,   i.e., res judicata, and third, alternatively, 
YAN's claims were barred by issue preclusion,   i.e., collateral estoppel. (1 LP 307-312.) The Sacramento Court found that 
neither res judicata nor collateral estoppel applied. (2 LP 686-687.) While the court acknowledged in the San Diego Action, La 
Posta "did attempt to receive a contrary declaration of rights that YAN had   no legal right to enforce any future judgment 
against La Posta's RSTF distributions, the San Diego Court specifically determined this issue was   not yet ripe for 
adjudication."   Id. The court seemed unconcerned about a second fraud trial after the California Jury Verdict and   La Posta I 
foreclosed fraud based on the Forbearance Request.   Id. And despite the still-pending third cause of action in YAN Court 
specifically seeking a declaration that YAN could access the RSTF, the Sacramento Court found that "[i]n neither action did 
YAN seek a determination as to whether or not it could access La Posta's RSTF distributions to enforce any judgment 
received."   Id.  

  YAN's Summary Judgment  

  On August 7, 2019, YAN moved for summary judgment seeking to fuse the San Diego Judgment for contract damages with 
the YAN Judgment's baseless fraud finding. (4 LP 944-955.) YAN sought a judgment that "the CGCC is obligated to pay to 
YAN all RSTF distributions that would otherwise be received by La Posta until the San Diego Judgment is satisfied." (4 LP 
955.) YAN argued that the various judgments "implicate the terms of the second sentence of section 13.03(a) of the SARLA," 
(4 LP 952), allowing YAN unfettered recourse to La Posta's RSTF distributions.   Id.  

  La Posta opposed, (7 LP 1510-1536) arguing that the YAN Judgment does not deserve recognition because: (1) there was a 
factual question over whether Tribal Council Resolution 21-18 precluded the YAN Court judge from issuing a "final 
judgment;" (7 LP 1525-1526); (2) because the YAN Judgement conflicts with the San Diego Judgment (7 LP 1526-1527); (3) 
because the YAN Judgment "is repugnant to California public policy which forbids liability for mere negligence in statements 
about future, as opposed to past or present, circumstances" (7 LP 1527); and (4) because the YAN Court refused to recognize 
the Jury Verdict and   La Posta I. Id.  

  The Sacramento Court rejected all four arguments. (8 LP 2527-2543.) First, the Sacramento Court found no basis to refuse to 
recognize the YAN Judgment:  

  La Posta presents no evidence that the Tribal Council's Resolution is anything more than advice and a request or that the 
Chief Judge is required to honor a request from the Tribal [*14]  Council. Further, La Posta presents no evidence that the 
resolution was delivered to the Chief Judge or that he made any determination as to whether to honor the request of the 
Tribal Council. Accordingly, La Posta's argument that the Tribal Court Order may not be final based on the foregoing 
Resolution is rejected.

  (8 LP 2539.) In addition to disregarding Resolution 21-18,   the Sacramento Court ruled that YAN's Tribal Court did not have 
to be impartial: "Further, the Court is not persuaded that impartiality is a requirement under the SARLA. The SARLA only 
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requires that a final judgment be issued by a court of competent jurisdiction. . . and La Posta does not present any evidence that 
the SARLA requires that a final determination be deemed impartial by La Posta or YAN in order to be considered final."   Id. 
On that basis, the Sacramento Court found "the fact that YAN's third cause of action was never determined does not affect the 
finality of the [YAN Judgment] as to YAN's first two causes of action (intentional misrepresentation and negligent 
misrepresentation). A final determination as to YAN's third cause of action is not material to the issues currently before this 
Court." (8 LP 2540.)  

  The Sacramento Court also found the YAN Judgment did not conflict with   La Posta I:  

  The Court disagrees that the San Diego Judgment found La Posta did not commit negligent misrepresentation. The San 
Diego jury only made a finding as to intentional misrepresentation. While the Court of Appeal reasoned the San Diego 
jury would also have found La Posta was not liable for negligent misrepresentation, this finding was never actually made. 
The Court of Appeal only addressed whether the trial court committed an instructional error in refusing to instruct the jury 
as to negligent misrepresentation. The Court of Appeal did not make a final decision as to whether La Posta committed 
negligent misrepresentation. Moreover, even assuming the San Diego Judgment and YAN's Court Judgment conflict, 
La [*15]  Posta presents no legal authority that indicates a Court must deny comity to a judgment that conflicts with 
another final judgment. The only legal authority La Posta presents is that a court may deny comity to a judgment which 
"conflicts with another final judgment." (Restatement (Third) of Foreign Relations Law § 482(2)(e) (1987).)

  (8 LP 2540.) 11

  La Posta next argued that res judicata prevented summary judgment because "YAN seeks redress for the same harm arising 
from the same alleged misconduct by La Posta [litigated in the San Diego Court]. That YAN presently promotes this fraud 
theory through recognition of the YAN Court Order instead of trial does not change the analysis." (7 LP 1529, internal citations 
omitted.) La Posta also argued that collateral estoppel applies because "whether YAN had recourse against the RSTF 
distributions based on La Posta's alleged misrepresentation in [the Forbearance Request] has already been resolved in La 
Posta's favor" by the Jury Verdict. (7 LP 1531.) "[T]his action seeks to undermine the integrity of California's judicial system 
by disregarding the finality of the Jury Verdict and COA Decision [  La Posta I]. Allowing YAN to now levy the RSTF 
payments would require this Court to endorse the finding that La Posta committed negligent misrepresentation, a result wholly 
inconsistent with the conclusions reached through California's judicial process and one which would undo years of prior 
litigation." (7 LP 1532.) The Sacramento Court held that the issue had been previously determined in connection with La 
Posta's demurrer and rejected the argument by relying on its previous ruling. (8 LP 2538.)  

  Finally, La Posta argued that the SARLA does not allow YAN recourse to the RSTF because § 13.03(a) limits recourse for 
fraud to the amount of damage caused by the fraud-i.e., $ 262,081. (7 LP 1532-1534.) The Sacramento Court disagreed and 
opined that "[t]he language clearly carves out certain enumerated conditions when YAN can seek recourse against La Posta 
beyond just the Collateral (  i.e., into Excluded Assets (the RSTF payments)), and one of those enumerated conditions includes 
a finding of fraud from a court of competent jurisdiction." (8 LP 2534-2535.)  

  The opinion authorized recourse for the   entire San Diego Judgment: "The language of section 13.03(a) does not clearly and 
explicitly limit recourse only to damages arising       from and after   the fraudulent act. The language of section 13.03 refers to 
'any recovery upon a judgment' (not just recovery for damages arising from and after a fraudulent act)." (8 LP 2535, emphasis 
added;   cf. 1 LP 113 ("  from and after the date [La Posta] commits any act of fraud," emphasis added.) The Sacramento 

11 Even though YAN did not seek another fraud finding, and the facts of the Forbearance Request were not tried in Sacramento, the 
Sacramento Court also injected its own determination on fraud and held that the Forbearance Request "is accurately viewed as a promise to 
perform," and thus constituted promissory fraud. (8 LP 2541-2542; 2 LP 668 ("YAN is not seeking a determination as to whether La Posta 
breached the SARLA or committed fraud - the causes of action and issue that were previously decided by the San Diego Court and tribal 
court.") Presumably, the Sacramento Court sought to bolster its decision that YAN can seize the RSTF regardless of the validity of the YAN 
Judgment because the Sacramento Court,   sua sponte, found promissory fraud.   Id. Altogether, to summarize the multiple findings of fraud 
arising from the Forbearance Request chronologically: the Jury Verdict found that there was no intentional misrepresentation arising from the 
Forbearance Request;   La Posta I affirmed the Jury Verdict and clarified that the Jury Verdict foreclosed all species of fraud related to the 
Forbearance Request; the YAN Court found negligent misrepresentation arising from the Forbearance Request; and, the Sacramento Court 
found promissory fraud arising from the Forbearance Request.
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Court did not give serious consideration to the fact that § 13.03 is a limited waiver of tribal sovereign immunity and must be 
interpreted under the cannons of federal Indian law before being considered under the cannons of contract interpretation.  

  The Sacramento Court issued the following Judgment:  

  The California Gambling Control Commission is obligated to the Yavapai-Apache Nation all Revenue Sharing Trust 
Fund distributions that would otherwise be received by La Posta Band of Diegueno Mission Indians from the date of this 
Judgment until the Judgment entered on November 13, 2015 in   Yavapai-Apache Nation v. La Posta Band of Diegueno 
Mission Indians, San Diego Superior Court Case No. 37-2013-00048045-CU-BC-CTL in the amount of$ 48,893,407.97 
(plus post-judgment interest at IO percent per year from and after November 13, 2015) [*16]  is satisfied in full.

  (9 LP 2548.) The handwritten correction by the judge resolves the parties' dispute over the language of the Judgment and 
confirms that the Judgment was one for declaratory relief and not monetary relief. 12 Post Judgment, the parties disputed 
whether the declaratory judgment was stayed by operation of Code § 916 or whether a bond was required to stay enforcement. 
After briefing and a hearing, the Sacramento Court stayed enforcement. 13 (9 LP 2686-2687.) This Court subsequently denied 
YAN's writ of supersedeas to stay enforcement. The declaratory judgment remains stayed.  

  ARGUMENT  

  Since 2013, YAN sought to seize La Posta's RSTF to recover [*17]  its loss from La Posta's nonpayment under the SARLA. 
YAN's sole theory ultimately considered by four courts, hinges on proving the Forbearance Request was fraudulent. If 
fraudulent, YAN believes it is entitled to recoup breach damages from assets "beyond the Collateral."  

  YAN's litigation strategy failed when the Jury Verdict found that the Forbearance Request was not based on a false 
representation that La Posta knew was false.   La Posta I confirmed that Jury Verdict foreclosed any future finding of negligent 
misrepresentation based on the Forbearance Request.   La Posta I at *10. And   La Posta I expressly cautioned YAN against the 
very perverse tactics at issue in this appeal.  

  Despite the Jury Verdict, YAN collaterally attacked it (and ultimately   La Posta I) in YAN Court. Through apparent coercion 
by threat of disqualification of its own judge, YAN obtained the YAN Judgment, which goes to comical lengths to ignore the 
Jury Verdict and   La Posta I to find negligent misrepresentation and award $ 262,081 in damages from fraud.  

12 La Posta objected to YAN's proposed judgment "because the language of proposed declaration differs in a meaningful way from that in 
YAN's complaint and motion for summary judgment," where YAN sought a declaration that the "CGCC is obligated to pay," and not that the 
"CGCC shall pay." The difference between "obligated" and "shall" is significant. The wording from "shall pay," orders an affirmative action, 
while the language "is obligated to pay," merely explains the parties' rights. See, e.g.   Kirkwood v. California State Automobile Assn. Inter-
Ins. Bureau (2011) 193 Cal.App.4th 49, 59 ("Declaratory relief operates prospectively, serving to set controversies at rest before obligations 
are repudiated, rights are invaded or wrongs are committed. Thus the remedy is to be used to advance preventive justice, to declare rather 
than execute rights. (citing   Baxter Healthcare Corp. v. Denton (2004) 120 Cal.App.4th 333, 360)); see also   Doan v. State Farm General 
Ins. Co. (2011) 195 Cal.App.4th 1082, 1096 ("Given its prospective nature, a declaratory relief award need not include damages." (citing   
County of San Diego, 164 Cal.App.4th 580, 608.))

13 While the minutiae of the dispute is not relevant to this appeal, portions of YAN's arguments and the Sacramento Court's ruling are relevant 
to La Posta's arguments below and summarized here. On March 13, 2020, La Posta filed a motion to stay enforcement of the declaratory 
judgment. (9 LP 2556-2571.) La Posta's argument was simple: either the declaratory judgment was stayed under Code Civ. Proc § 916(a) or 
if a bond was required, it should be waived according to Code Civ. Proc. § 995.220 or Code Civ. Proc. § 995.240. (9 LP 2566-2570) YAN 
opposed the stay and argued that declaratory judgment was actually a money judgment: "The Judgment therefore imposes a legal duty on the 
CGCC to pay money to YAN. There is no ambiguity: the Judgment is one for the payment of money." (9 LP 2621.) At the hearing on the 
motion to stay, YAN did not equivocate and maintained that it received a money judgment. The Sacramento Court agreed with La Posta: 
"While the Court recognizes this case is unique in that YAN sought a declaration that it is entitled to payments from the CGCC, that does not 
change that YAN brought a single claim for declaratory relief and moved for summary judgment on that single claim seeking a declaration 
regarding the rights between itself and La Posta." (9 LP 2686.)
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  YAN then filed its third lawsuit in Sacramento and obtained a declaratory judgment by piecing together its San Diego 
Judgment for damages with the YAN Judgment for fraud to attempt to seize La Posta's RSTF in perpetuity, eradicating La 
Posta's governmental [*18]  lifeblood. But the Sacramento Court erred as its decision is based on YAN's self-serving version of 
the previous litigation.  

      First  , the Sacramento Court erred by recognizing the YAN Judgment without any formal process under the TCCMJA or 
according to the principles of comity. This error barred La Posta from any meaningful challenge to the validity and integrity of 
the repugnant YAN Judgment that   La Posta I cautioned would be of particular import to California courts.  

      Second  , the Sacramento Court did not recognize how res judicata and collateral estoppel applied to bar YAN's third 
lawsuit, which reraises matters already decided. A California jury found there was no fraud (of any kind, according to   La 
Posta I) so the bad act provision within the SARLA is inapplicable. The Jury Verdict foreclosed future litigation on the same 
facts-i.e., the YAN Court Action-and forever foreclosed the theory that YAN had an avenue to the RSTF through a California 
court based on those facts.  

      Third  , the Sacramento Court erred when it found that the SARLA obligated the CGCC to pay La Posta's RSTF 
distributions to YAN. If a court of competent jurisdiction finds there is fraud, [*19]  any deficiency judgment "beyond La 
Posta's interest in the Collateral" does not fundamentally change the SARLA to a full-recourse loan; it would only obligate La 
Posta beyond the Collateral for damages in connection with the fraud. And in any event, "Excluded Assets" as defined in 
SARLA remain Excluded Assets based on the SARLA's plain language. To read otherwise is in contravention of federal law. 14   

      Fourth  , the Sacramento Court erred when it bound the CGCC to the declaratory judgment interpreting the rights in the 
SARLA. Under Code § 1060, a declaratory judgment declares the rights of contracting parties. By ignoring § 1060 and binding 
the CGCC, the declaration usurps the discretion of an administrative agency.  

I.  [*20]    Legal Standard for Summary Judgment  

  This Court reviews a trial court's order granting summary judgment   de novo. (  Scheiding v. Dinwiddie Construction Co. 
(1999) 69 Cal.App.4th 64, 69 "[W]here the plaintiff has ... moved for summary judgment[,] ... [it] has the burden of showing 
there is no defense to a cause of action." (Code Civ. Proc., § 437c, subd. (a);   Prof'l Collection Consultants v. Lauron, (2017) 8 
Cal. App. 5th 958, 965. That burden can be met if the plaintiff 'has proved each element of the cause of action entitling [it] to 
judgment on that cause of action.'   Id.; (Code Civ. Proc., § 437c, subd. (p)(1).  

  Summary judgment is proper if "all the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law." (Code Civ. Proc., § 437c, subd. (c).) This Court resolves evidentiary 
conflicts, doubts, or ambiguities in the opposing party's favor. (  Greenwich Insurance Company v. Argonaut Group, Inc. (Cal. 
Ct. App., Aug. 6, 2018, No. B281218) 2018 WL 3723559, at *7; citing   Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 
763, 768.)" (  Iqbal v. Ziadeh (2017) 10 Cal.App.5th 1, 6-7.)  

  II. The Sacramento Court erred when it recognized YAN's Judgment.  

  California requires that a court formally recognize a non-California [*21]  judgment either by statute, for money judgments, or 
by comity. Code §§ 1710.10-1741; see also, e.g.,   Manco Contracting Co. (W.L.L.) v. Bezdikian, (2008) 45 Cal. 4th 192, 198 
("Comity remains the basis for recognizing foreign judgments not covered" by these statutory schemes.);   cf. In re M.M. (2007) 
154 Cal.App.4th 897, 913 ("Because states and Indian tribes coexist as sovereign governments, they have no direct power to 
enforce their judgments in each other's jurisdictions." (  quoting Wilson v. Marchington (9th Cir.1997) 127 F.3d 805, 807).)  

14 Among La Posta's Excluded Assets is the Reservation - real property held in trust by the federal government for the benefit of La Posta. 
Federal law prohibits encumbering trust land. Therefore, it must be categorized with Excluded Assets. Any contract interpretation purporting 
to allow foreclosure of trust assets is without basis in law or reality. As a result, regardless of La Posta's conduct, Excluded Assets must 
remain excluded to comport with federal law.
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  The formal recognition process is important because it allows an opportunity to challenge the validity of the out-of-State 
judgment. See,   e.g., § 1710.30; §§ 1715(c), 1716(d), 1718; § 1737;   Hilton v. Guyot (1895) 159 U.S. 113, 202-203;   In re 
Stephanie M. (1994) 7 Cal.4th 295, 314, as modified on denial of reh'g (May 12, 1994).  

  Here, the Sacramento Court recognized the YAN Judgment without consideration of statute or comity. Even though it ruled 
that "recognition was not necessary because 'YAN is not seeking to enforce the tribal court money judgment . . . [it] only seeks 
a declaration of rights," (8 LP 2538) the Sacramento Court necessarily and actually recognized the YAN Judgment's substance 
and validity when it granted YAN's motion for summary disposition. Put differently, without recognition, the Sacramento Court 
could not have found in YAN's favor.  

  Consequently, the Sacramento Court recognized a judgment that directly contradicts a prior opinion from this Court and is 
repugnant to California public policy. Had the Sacramento Court adhered to either the TCCMJA or to the principles of comity, 
La Posta would have had a fair opportunity to object to recognition and the lawsuit below.  

  As a matter of law, this Court should find that the YAN Judgment should not be recognized by California, which would 
require [*22]  reversal because without the YAN Judgement, YAN has no ripe claim and no case.  

  A. The Sacramento Superior Court erred holding that TCCMJA did not apply to the YAN Judgement.  

  1. The TCCMJA applies in this case.  

  Appellate courts review statutory interpretations de novo. (  California Teachers' Assn. v. Governing Bd. of Hilmar Unified 
School Dist. (2002) 95 Cal.App.4th 183, 190 (citation omitted). The California Supreme Court has explained the "fundamental 
task in construing a statute is to ascertain the intent of the lawmakers so as to effectuate the purpose of the statute.   (Day v. City 
of Fontana, (2001) 25 Cal. 4th 268, 272 (internal citations and quotations omitted.).  

  Under the TCCMJA, "[a]n applicant may apply for recognition and entry of a judgment based on a tribal court money 
judgment by filing an application in superior court . . . ." Code §§ 1731, 1734(a); see also §§ 1732(a) (defining applicant), 
1732(f) (defining tribal court), 1732(g) (defining money judgment). The Legislature enacted the TCCMJA to "establish a new 
legal framework . . . governing the rules and procedures for seeking recognition of a tribal court money judgment in California 
state courts." (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 406 (2013-2014 [*23]  Reg. Sess.) as amended January 6, 
2014, p. 2; emphasis added.)  

  The YAN Judgment fits the definition of a "tribal court money judgment"-i.e., a written judgment of a tribal court for a 
specified amount of money ($ 262,081) that was issued in a civil action that is (according to YAN) 15 final, conclusive, and 
enforceable by the YAN Court and is duly authenticated in accordance with YAN's laws. See Code § 1732(g); 4 LP 949. And 
YAN seeks to collect the $ 262,081 in addition to collecting the full San Diego Judgment from the RSTF.  

  To ensure a tribal court money judgment is entitled to recognition in California, the TCCMJA lists several bases that allow a 
party to object to recognition and the burden is on the applicant to show the tribal judgment is entitled to recognition. § 
1737(e). The opponent, here La Posta, then has the burden of establishing that a ground for nonrecognition exists. La Posta 
meets that burden as set forth below.  

  2. The TCCMJA is not optional.  

  The Sacramento Court erred when it refused to apply the TCCMJA because "it is clear from the statutory language 'may' that 
applying for recognition and entry of judgment based on a tribal court money judgment is optional, not mandatory." (2 LP 
665.) The Sacramento Court relies on the term "may" as used in Code § 1734(a), "the applicant may apply for recognition." 
(See 8 LP 2538.)  

15 La Posta disputes that the YAN Judgment is final and argues that it is not final. But as discussed here, because the Sacramento Court 
believed that the YAN Judgment is final, it should have applied the TCCMJA. If it is not final, as La Posta contends, then the Sacramento 
should not have recognized the YAN Judgment and La Posta's demur should have been granted or YAN's motion for summary judgment 
should have been denied.
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  The term "may" does not make the TCCMJA [*24]  optional for the court. The TCCMJA is optional for the applicant-in Code 
§ 1734(a), the use of the term "may" simply means that the applicant (  e.g., YAN) may choose to register its judgment for 
enforcement within California, or not to register and enforce elsewhere or not at all. But if the applicant chooses to enforce in 
California, there is only one way to do so,   via the TCCMJA. The Sacramento Court fundamentally misread the statute.  

  "[U]nless a code expressly defines 'may' as permissive and 'shall' as mandatory, 'judicial authorities have construed 'may' as 
both discretionary and mandatory,' depending on its context in the entire language of the statute, and the statute's history."   
Martinez v. Bd. of Parole Hearings (2010) 183 Cal. App. 4th 578, 589;   cf. Mass v. Board of Education (1964) 61 Cal.2d 612, 
622-623 (where it appears in a statute defining a public duty, "may" is considered mandatory);   Cty. of Orange v. Bezaire 
(2004) 117 Cal. App. 4th 121, 129 ("Generally speaking, of course, the word 'may' is permissive-you can do it if you want, but 
you aren't being forced to-while the word 'shall' is mandatory-no way you can do it.").  

  As "may" is used in the TCCMJA, it does not make the TCCMJA "optional" for the court. Code § 1734(a) "[a]n applicant 
may apply for [*25]  recognition and entry of a judgment based on a tribal court money judgment by filing an application in 
superior court ...") The TCCMJA is a new right-exclusive remedy for registering tribal judgments, and therefore intended to be 
the exclusive remedy. It is a safeguard.  

  "As between two alternative interpretations of language, courts prefer the interpretation which is the more natural and logical" 
to achieve the purpose of the statute.   Cty. of Orange, 126-30. Logically, a person that holds an out-of-state judgment should 
not be compelled to register her judgment in California-it may be in her interest to wait or to register the judgment elsewhere or 
not at all. Hence, § 1734(a) says that "the applicant   may apply" and not "  shall apply." But, as soon as the judgment holder 
brings it to California to have it   recognized, the TCCMJA is the exclusive, statutorily mandated process in California to do so. 
Because of this, the court's discretion or option within the TCCMJA is whether to decline recognition, not whether to apply the 
TCCMJA. See Code § 1737(b)-(d).  

  The Sacramento Court also erred when it ignored the TCCMJA because "YAN is not seeking to enforce the tribal court 
money judgment . . . [it] only seeks a declaration of rights." (2 LP 665.) YAN brought a tribal court money judgment to a 
California court to   recognize the substance of the YAN Judgment. 16 The TCCMJA should not be interpreted to allow tribal 
court judgement holders to bypass the TCCMJA by claiming they merely seek "a declaration of rights," not enforcement. (8 LP 
2538.) That interpretation would promote the extreme gamesmanship seen here. YAN claimed it did not seek to "enforce" the 
YAN Judgment because it needed to prevent La Posta's due process challenge to the YAN Judgment. YAN argued it only 
sought a declaration that it has a right to seize assets to enforce a money judgment   because of the findings in the YAN 
Judgment. This is semantics. 17 YAN wants the right to take La Posta's RSTF and must use the YAN Judgment to do so.  

  The TCCMJA does not contemplate an applicant's litigation strategy-e.g., whether YAN sought to  [*26]   enforce the tribal 
court money judgment to collect $ 262,081 in damages or merely have the YAN Court's findings recognized-it requires 
applicants register tribal court money judgments before they are recognized in California for any purpose.  

16 See, e.g., 4 LP 953 ("A court of competent jurisdiction (the [YAN] Court) made a final determination that La Posta committed an act of 
fraud in connection with YAN or the SARLA (the [YAN] Court Judgment, which is now final), hence La Posta is now obligated to YAN 
beyond its interest in the loan collateral. Therefore, YAN may enforce the San Diego Judgment against any assets it can find of La Posta's 
(excluding, perhaps, assets held in trust by the United States such as La Posta's real property), and thus YAN is entitled to La Posta's RSTF 
distributions.")

17 The gamesmanship is made clear by YAN's post-Judgment explicit representations that the YAN Judgement was a money judgment. (9 LP 
2621 ("There is no ambiguity: the Judgment is one for the payment of money.) YAN has purposely taken contrary positions to avoid the 
TCCMJA. YAN drafted its Complaint to avoid the TCCMJA by stating it did not seek a money judgment, and the Sacramento Court agreed. 
This robbed La Posta of due process review of the YAN Judgment. (See 1 LP 58 fn 3; 2 LP 589-590 ("The [TCCMJA] has procedures to 
enforce money judgments, judgments for possession of property, judgments for the sale of property, and other judgments . . . YAN does not 
seek to enforce the YAN Court Judgment as a money judgment . . . YAN does not seek the possession or sale of real or personal property.")) 
Then, once the TCCMJA was successfully bypassed and YAN obtained a favorable final judgment, YAN argued its judgment was a money 
judgment. Had YAN been forthright at the outset of its lawsuit and pled that it sought a money judgment-to collect the San Diego Judgment 
from the RSTF-the Sacramento Court would have applied the TCCMJA and the entire proceedings would have been different. Just as YAN 
has misused the legal system to create a California judgement for fraud out of thin air, its legal contortions to avoid due process review of the 
YAN Judgment cannot be ignored.
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B.    Alternatively, the superior court erred by extending comity to YAN's tribal court judgment  

  Alternatively, if the TCCMJA does not apply, the Sacramento Court erred by recognizing the YAN Judgment without a 
comity analysis, which would have allowed La Posta an opportunity to challenge recognition. And a   de novo review of the 
law and circumstances warrants reversal.   Diorinou v. Mezitis, (2d Cir. 2001) 237 F.3d 133, 139.  

  "Comity is based on the belief 'that the laws of a state have no force,   proprio vigore, beyond its territorial limits, but the laws 
of one state are frequently permitted by the courtesy of another to operate in the latter for the promotion of justice, where 
neither that state nor its citizens will suffer any inconvenience from the application of the foreign law.'"   Advanced Bionics 
Corp. v. Medtronic, Inc. (2002) 29 Cal. 4th 697, 707,   as modified (Mar. 5, 2003); quoting   In re Lund's Estate (1945) 26 Cal. 
2d 472, 489. "This courtesy, or comity, is established, not only from motives of respect for [*27]  the laws and institutions of 
the foreign countries, but from considerations of mutual utility and advantage."   Id.;   United States v. Davis, (2d Cir. 1985) 
767 F.2d 1025, 1034 ("Where two [sovereigns] have jurisdiction to prescribe and enforce rules of law and the rules they may 
prescribe require inconsistent conduct upon the part of a person, each [sovereign] is required by international law to consider" 
certain factors relating to comity.)  

  "While principles of comity take into account differences in the judicial systems of foreign nations, the comity analysis 
appropriate for the 'domestic dependent nation' status of Indian nations is not well developed."   Bird v. Glacier Electric 
Cooperative, Inc., (9th Cir. 2001) 255 F.3d 1136, 1141.  

  California courts look to both common law and the Restatement (Third) of Foreign Relations Law (1987) ("Restatement 
(Third)") to determine whether to extend comity. 18 See   AO Alfa-Bank v. Yakovlev, (2018) 21 Cal. App. 5th 189, 214   as 
modified on denial of reh'g (Apr. [*28]  3, 2018). The Restatements recognize various grounds on which a court may decline to 
recognize a foreign judgment. See Restatement (Third) § 482; Restatement (Fourth) §§ 483-484.  

  The Sacramento Court did not evaluate the YAN Judgment according to any of these standards before extending comity, and 
by simply accepting the YAN Judgment without examination, the Sacramento Court prejudiced La Posta's opportunity to 
protect its due process rights.  

C.    Both the TCCMJA and the principles of comity required the Sacramento Court to reject the YAN Judgment  

  Sections II(A) and (B), above, explain why the Sacramento Court was required to apply either the TCCMJA or comity to 
recognize the YAN Judgment.  

  The subsections below demonstrate that under either standard the YAN Judgment is not entitled to recognition. Both 
standards require rejection of an out-of-state judgment that does not comport with due process and fundamental fairness. 
Applying these standards, courts should reject out-of-state judgments that conflict with California juries and judgments. 
Finally, Section III(A)(4), argues that both the TCCMJA and comity require the court to reject an out-of-State judgment when 
the judgment [*29]  is repugnant to California public policy.  

  1. The YAN Judgment should not be recognized because YAN's judicial system and the matter itself were not 
compatible with due process.  

  The YAN Judgment cannot be recognized if the judgment was rendered under a judicial system that does not provide 
impartial tribunals or procedures compatible with the requirements of due process of law       or   the specific proceedings in the 
tribal court leading to the judgment were not compatible with the requirements of due process of law. See Code §§ 1737(b)(3) 
and 1737(c)(1)(G); see also Restatement (Third) § 482(1)(a); Restatement (Fourth) §§ 483(a) and 484(h).  

  "A fair trial in a fair tribunal is a basic requirement of due process."   In re Murchison (1955) 349 U.S. 133, 136l 
(emphasis added). "The importance of a judiciary that is independent and unbiased in fact, as well as in appearance, cannot be 

18 The Restatement (Fourth) is substantively similar to the Restatement (Third) and will aid the Court here, and while not yet formally 
adopted by California Courts, it was relied upon by the Legislature when it enacted the TCCMJA. (See CCP § 1737 Law Revision 
Commission Comments.)
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overstated. As recounted in various differing contexts, 'justice must satisfy the appearance of justice.'"   Superior Court v. 
Public Employment Relations Bd. (2018) 30 Cal.App.5th 158, 173,   review denied (Mar. 27, 2019); quoting   Offutt v. United 
States (1954) 348 U.S. 11, 14. "The need to maintain a neutral appearance on behalf of the judicial system is a paramount 
concern, [*30]  as the 'legitimacy of the Judicial Branch ultimately depends on its reputation for impartiality and 
nonpartisanship.'"   Id.;   quoting Mistretta v. United States (1989) 488 U.S. 361, 407.  

  a. The YAN Court was likely not impartial and did not allow for due process  

  The Sacramento Court erred when it recognized the YAN Judgment because "  the Court is not persuaded that impartiality 
[of forum] is a requirement under the SARLA." (8 LP 2539.) That statement could not be further from the fundamental 
principles of fairness. "Since we are committed to a government of laws and not of men, it is of the utmost importance that the 
administration of justice be absolutely fair."   Cox v. Louisiana (1965) 379 U.S. 559, 562.  

  To establish such a due process violation, La Posta does not need to prove actual bias, only "'the probability of actual bias on 
the part of the judge or decisionmaker [that] is too high to be constitutionally tolerable.'"   People v. Freeman (2010) 47 Cal. 
4th 993, 996;   quoting (2009)   Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 877. The inquiry is an objective one. The 
Court asks whether the average judge in his position is "likely" to be neutral, or whether there is an unconstitutional "potential 
for bias."   Id. at 881.  

  Bias undercuts due process. "The guarantees of due process are vital to our system of democracy. We demand that foreign 
nations afford United States citizens due process of law before recognizing foreign judgments; we must ask no less of Native 
American tribes."   Wilson v. Marchington [*31]  (9th Cir. 1997) 127 F.3d 805, 811. "Due process, as that term is employed in 
comity [requires] . . . that there is no showing of prejudice in the tribal court or in the system of governing laws."   Id. This 
includes the need for an unbiased and impartial adjudicator.   Woodland Hills Residents Assn., Inc. v. City Council, (1980) 26 
Cal. 3d 938, 951;   Absmeier v. Simi Valley Unified Sch. Dist., (2011) 196 Cal. App. 4th 311, 319-20   as modified on denial of 
reh'g (June 29, 2011).  

  YAN initially believed that any decision from Judge Little would be untrustworthy and rendered in circumstances that would 
raise substantial doubt about the integrity of any such decision. (5 LP 1202-1203) YAN became frustrated with Judge Little's 
delays and took an official governmental action to admonish and disqualify him, publicly announcing that it would not trust his 
decision.   Id. A week after threatening the Judge's position and livelihood, the YAN Judgment issued, unrepentantly in favor of 
YAN, and YAN no longer had a crisis of confidence in Judge Little. This blatant bias and undue influence undercuts 
recognition.  

  YAN proclaimed that it was "gravely disturbed" and that the "inordinate and inexplicable delay renders the judge presiding 
over the case, Judge Anthony Little, de facto disqualified from any further involvement" the case.   Id. YAN's Resolution 
claimed such "extraordinary action" was required to ensure administration of justice, "eliminate any appearance of interference 
or of any inappropriate extrajudicial consideration," avoid questions, and restore confidence in the Tribal Court.   Id. It 
instructed that the case "      shall be determined following its reassignment   by the Chief Judge to another judge (or for 
decision himself), so that the matter maybe decided in a fair, timely and impartial manner on the merits."   Id. It is difficult to 
envision stronger language from a legislature to a court. [*32]   

  The Sacramento Court disregarded YAN's admonishment of Judge Little by its subsequent blessing of the YAN Judgement. 
Recognizing the YAN Judgment requires reversal.  

  Resolution 21-18 confirms that the probability of actual bias in the YAN Court is too high to tolerate or meet constitutional 
muster. YAN could not have made it clearer that it did not trust Judge Little and did not want its case resolved by a judge who 
violated the court rules and caused "inexplicable delay." 19 The Sacramento Court should not have ignored YAN's mistrust.  

19 This ultimately calls to question the integrity of YAN itself when it nonetheless embraced Judge Little's decision issued within a week of 
the Resolution 21-18 and has since promoted it as a "final" determination. To date, YAN has not stated that it has retracted Resolution 21-18 
or stated it believes the decision is lawfully issued, impartial, fair, or properly administers justice.
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  La Posta did not ask the Sacramento Court to weigh in on the substance of the YAN Judgment. La Posta asked the 
Sacramento Court to consider the circumstances under which the YAN Judgment was rendered, including YAN's own 
criticisms of its judge and the events leading [*33]  up to the issuance of the YAN Judgment. La Posta asked the court to refuse 
to recognize the YAN Judgement because those circumstances caused doubt over the integrity and impartiality of YAN's hand-
picked judge and the subsequent YAN Judgement.  

  Instead, the Sacramento Court found that impartiality was not necessary   based on the SARLA. 20 (8 LP 2539.) Recognizing 
the YAN Judgment by bypassing due process, particularly on the grounds of contract interpretation, was in error.  

  b. The YAN Court thwarted La Posta's right to defend against YAN's third cause of action.  

  The inquiry into whether a party had a full and fair opportunity to litigate an issue "[o]ften ... will focus on whether there were 
significant procedural limitations in the prior proceeding, whether the party had the incentive to litigate [*34]  fully the issue, or 
whether effective litigation was limited by the nature or relationship of the parties."   Murdock v. Ute Indian Tribe of Uintah 
and Ouray Reservation (10th Cir. 1992) 975 F.2d 683, 689;   quoting SIL-FLO, Inc. v. SFHC, Inc. (10th Cir. 1990) 917 F.2d 
1507, 1521.  

  The YAN Court did not allow La Posta a full and fair opportunity to fully litigate its defenses to YAN's third cause of action 
for a declaratory judgment. YAN brought three claims in a single action in its own court; claims for negligent 
misrepresentation, concealment, and declaratory relief. The case was bifurcated, and Judge Little ruled only on one half of the 
case. The YAN Court ruled solely on the negligent misrepresentation and concealment claims. The claim for declaratory relief 
remains unresolved.  

  "A judgment constitutes the final determination of the parties' rights 'where no issue is left for future consideration except the 
fact of compliance or noncompliance with [its] terms...."   Kaiser Found. Health Plan, Inc. v. Superior Court (2017) 13 Cal. 
App. 5th 1125, 1138; quoting   Olson v. Cory (1983) 35 Cal.3d 390, 399. "There can be only one final judgment in a single 
action, and only such a judgment is appealable.   C3 Entertainment, Inc. v. Arthur J. Gallagher & Co. (2005) 125 Cal.App.4th 
1022, 1025, as modified (Feb. 10, 2005) "The one final judgment rule [*35]  is a 'fundamental principle of appellate practice 
that prohibits review of intermediate rulings by appeal until final resolution of the case.'"   Id.;   quoting Griset v. Fair Political 
Practices Com. (2001) 25 Cal.4th 688, 697.  

  This Court should understand that La Posta was led to believe that if there was a finding of fraud, it would be entitled to 
defend against the second half of the bifurcated case seeking declaratory relief. The YAN Judgment itself is responsible for 
causing La Posta to believe that additional proceedings were forthcoming. 21 (YAN Judgment p. 1 ("[t]his matter came on for a 
bi-furcated bench trial;"); pp. 1-2 (YAN's "Third Cause of Action sought a declaration that upon a finding of any act [*36]  of 
fraud . . . The court reserved such a finding subject to a determination whether the defendant committed any act of fraud under 
the Plaintiffs First or Second Cause of Action in the complaint.")  

  This allowed YAN to adjudicate its contract interpretation claims in Sacramento while its cause of action related to the exact 
same contract interpretation claims remained open and pending in YAN Court in the event its instant strategy failed. As of 
today, YAN still has not dismissed the YAN Court Action, it remains pending, which means if La Posta's appeal is successful, 
YAN can resume litigating its contract interpretation in its own court with a judge it selects to arrive at its desired judgment.  

20 Parties cannot contract away due process rights. The Sacramento Court's reasoning that impartiality was not part of the SARLA directly 
contradicts California contract interpretation law which recognizes and implied covenant of good faith and fair dealings in all contracts.   
Bushell v. JPMorgan Chase Bank, N.A. (2013) 220 Cal.App.4th 915, 928. The Sacramento Court is required to consider whether La Posta 
was afforded due process regardless of the parties' contract-comity and fundamental fairness cannot be put aside by a favorable contract 
interpretation.

21 Given the timing of the YAN Court Action and the subsequent decision in   La Posta I, La Posta had significant cause for alarm when the 
YAN Judgment found fraud. However, La Posta relied on   La Posta I as well as its ability to litigate the contract interpretation issue related 
to YAN's recourse under the SARLA purportedly made ripe by the YAN Judgment. Failure to recognize   La Posta I and provide La Posta a 
meaningful opportunity to be heard on its defenses demonstrate a fatal lack of due process.
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  2. Resolution 21-18 creates substantial doubt about the integrity of the YAN Court and the YAN Judgment.  

  The Sacramento Court should have declined to recognize the YAN Judgment because it was rendered under circumstances 
that raise substantial doubt about the integrity of the YAN Court and the YAN Judgment. Code Civ. Proc. § 1737(c)(1)(F); see 
also Restatement (Fourth) § 484(g).  

  Resolution 21-18 disqualified Judge Little and took action to reassign the case. (5 LP 1202-1203.) YAN confirmed that Judge 
Little flouted the tribal court rules 22 and caused "unacceptable," "inordinate and inexplicable delay."   Id. Whether "de facto" 
or otherwise, YAN itself ordered Judge Little removed and another judge assigned to the case. While Resolution 21-18 does 
"request" that the chief judge remove Judge Little, it carries the force of law and requires action. Under YAN's Constitution, 
YAN can appoint judges and "[a]ny Judge of the Yavapai-Apache Tribal Court may be suspended, dismissed or removed by 
the Tribal Council for any of the following reasons . . . unnecessary and repeated lengthy delays in hearing and adjudicating 
matters filed in Tribal court." (6 LP 1449.)  

  YAN argued that the resolution does not disqualify Judge Little and that "La Posta made that part up." (8 LP 2366.) But the 
Resolution is clear and self-executing: "[t]he Council finds that this inordinate and inexplicable delay renders [Judge Little] de 
facto disqualified from any further involvement," and the "case       shall be determined following its reassignment   by the 
Chief Judge to another judge (or for decision himself), so that the matter maybe decided in a fair, timely and impartial manner 
on the merits." (5 LP 1203.)  

  The Sacramento Court erred when it reasoned that [*37]  "[t]he language of the Resolution only speaks in terms of a   
request." 23 (8 LP 2539.)  

  The standards in the TCCMJA and comity reject recognition of a tribal judgment when evidence (or lack thereof) calls into 
question the integrity of the YAN Court and the YAN Judgment. Resolution 21-18 and the lack of any meaningful explanation 
by YAN or its attorney general certainly call into question the integrity of the YAN Judgment-there simply is no way to know 
if it is valid.  

  3. The Sacramento Court erred recognizing the YAN [*38]  Judgment because it directly conflicts with the California 
Jury Verdict.  

  The Sacramento Court should have rejected the YAN Judgment because it conflicts with another final and conclusive 
judgment-the California Jury Verdict as upheld by   La Posta I. Code Civ. Proc. § 1737(d); see also Restatement (Third) § 
482(2)(e); Restatement (Fourth) § 484(d).  

  The Sacramento Court shortchanged the 4th Division's reasoning by finding that because the California Jury Verdict did not 
explicitly find no negligent representation, that the YAN Court somehow had the standing to make such a finding. (8 LP 2540.) 
The Sacramento Court is tactful but cannot avoid the contradiction inherent in its reasoning-the 4th Division already reasoned 
that there could be no negligent misrepresentation on the facts, it is irrelevant whether 4th Division made an express holding 

22 Under the Yavapai-Apache Rules of Civil Procedure ("YARCP"), Rule 22, "At the conclusion of a trial, the trial judge shall take the case 
under advisement. Within fortyfive (45) days the trial judge shall issue a written opinion, including findings of fact, conclusions of law, order 
and judgment. The trial judge may, where he or she deems it appropriate, supplement the findings, conclusions and order with a 
memorandum." (1 LP 193.) The YAN Court did not adhere to the rule. The decision was a year late. There were no repercussions.

23 The Sacramento Court's rationale misunderstands tribal governments, and therefore minimizes the importance of a Tribal Council 
Resolution from a tribal government. Unlike Congressional resolutions, which are not presented to the executive branch and related merely to 
the operation of the legislative body, "Modern tribal governments carry out their affairs at the legislative level by the enactment of 
resolutions. These enactments may create laws or regulations, address concerns affecting the tribe or a single tribal member, approve budgets 
large and small, or concern broad or minor policy issues."   Reising v. Mashantucket Pequot Tribal Nation, (Jan. 25, 2010) No. CV-GC-2007-
0149, 2010 WL 276240, at *4. Under YAN's Constitution, Art. XV § Section 2, "All final decisions on matters of temporary interest where a 
formal expression is needed shall be embodied in a resolution." The Tribal Council speaks through resolution and would likely use a 
Resolution (as opposed to an ordinance) to remove a judge. (See 6 LP 1456) requiring all Council final decisions to be confirmed by either 
ordinance or resolution.) Resolution 21-18 could only be deemed a "request" if the Chief Judge actually had the option to refuse to abide by 
it. But the Sacramento Court did not consider the significance of the official tribal government action confirmed by Resolution 21-18.
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because it articulates what every California court should construe from the Jury Verdict. The reasoning is prospective and 
prompted a warning-  

  If the [YAN] Court reaches a factual conclusion regarding fraud that is inconsistent with the final judgment in this case, 
the question regarding the impact of such a determination in a California enforcement proceeding would seem to be one in 
which a California court may have a substantial interest and the jurisdiction to decide independently.

  (  La Posta I at *18.) This Court instructed lower courts to make an independent evaluation of a tribal court judgment that is 
inconsistent with the California Jury Verdict and   La Posta I. The Sacramento Court made no such independent evaluation and 
merely rubber-stamped the YAN Judgment. (See, e.g, 8 LP 2540.)  

  To be clear, in   La Posta I this Court did more than merely address whether the San Diego Court committed instructional 
error. This Court explained what every California court should construe from the California Jury Verdict-there can be no fraud 
of any kind stemming from La Posta's Forbearance Request:  

  The only reasonable conclusion from the first answer [of the Jury Verdict] is that the jury found that YAN did not meet 
its burden of proof to show that La Posta [*39]  made a false statement. Because a false statement is also a predicate to a 
negligent misrepresentation claim and YAN's negligent misrepresentation claim was based on the same factual assertions 
as the intentional misrepresentation claim, the court's refusal to instruct on this negligence theory was not prejudicial. 
Based on the jury's finding, it necessarily would have found La Posta was not liable for negligent misrepresentation.

  (  La Posta I, p. 10; internal citation omitted.) This Court was clear: the jury   necessarily would have found La Posta was not 
liable for negligent misrepresentation. And the conflict is clear: "The [YAN Court] finds La Posta committed negligent 
misrepresentation." (1 LP 158) Both findings arise from the same Forbearance Request.  

  In California, "[t]he doctrine of   stare decisis 'is based on the assumption that certainty, predictability and stability in the law 
are the major objectives of the legal system'"   People v. Martin, (2018) 26 Cal. App. 5th 825, 833,   review denied (Dec. 12, 
2018);   quoting Peterson v. Superior Court (1995) 10 Cal.4th 1185, 1195.) Under the doctrine, every aspect of a higher court 
decision must be accepted.   See, e.g., Dalton v. Superior Court, (Cal. Ct. App. Nov. 23, 2010) No. D057048, 2010 WL 
4731797, at *7 ("Put another way, all courts of this state should generally "follow dicta from the California Supreme Court.")  

  In   Auto Equity Sales, Inc. v. Superior Court [*40]  of Santa Clara Cty., the California Supreme Court explained that "all 
tribunals exercising inferior jurisdiction are required to follow decisions of courts exercising superior jurisdiction," which 
means that "[d]ecisions of every division of the District Courts of Appeal are binding upon all the justice and municipal courts 
and upon all the superior courts of this state." 57 Cal. 2d 450, 455 (1962). "Courts exercising inferior jurisdiction must accept 
the law declared by courts of superior jurisdiction. It is not their function to attempt to overrule decisions of a higher court."   
Id.  

  La Posta I and   Auto Equity make it clear that the YAN Judgment deserves no recognition in California, because it conflicts 
with   La Posta I. "Where out-of-state authority is at odds with California law, it lacks even persuasive value."   Ammerman v. 
Callender, (2016) 245 Cal. App. 4th 1058, 1086;   quoting Lucent Technologies, Inc. v. State Board of Equalization (2015) 241 
Cal.App.4th 19, 35, 193 Cal.Rptr.3d 323.);   People v. Duncan, (Cal. Ct. App. Aug. 1, 2012), No. B230459, 2012 WL 3104889, 
at *4   as modified on denial of reh'g (Aug. 27, 2012) (finding that federal circuit court decisions and out-state decisions cannot 
overcome a California court's obligation to follow California's binding authority.) [*41]   

  The Sacramento Court was bound to recognize the California Jury Verdict, upheld by this Court's decision, finding there 
could be no negligent misrepresentation. On the basis of inconsistent findings of fact, exactly as this Court warned, it should 
have denied comity to the repugnant YAN Judgment.  

  4. The YAN Judgment should not be recognized because the YAN Court did not reciprocate.  

  The Sacramento Court should not have recognized the YAN Judgment because the YAN Court would not recognize the 
California Jury Verdict and   La Posta I. See Restatement (Fourth) § 484(i).  
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  Comity and reciprocity go hand in hand. Comity is founded upon the principle of governmental reciprocity. See generally,   
Advanced Bionics Corp., 29 Cal. 4th at 707 (internal quotations and citations omitted); see also,   e.g., Her Majesty the Queen 
v. Gilbertson, (9th Cir. 1979) 597 F.2d 1161, 1163 ("Before comity may be extended, generally there is a requirement of 
reciprocity.").  

  Early in the YAN Court Action, La Posta supplied the YAN Court with the California Jury Verdict. And later, months before 
the YAN Judgment issued, La Posta supplied   La Posta I to YAN Court as supplemental authority. (8 LP 2338-2341.) YAN 
opposed consideration of this Court's opinion by objecting to the supplemental authority. (8 LP 2344-2347.) The YAN Court 
refused to recognize the California Jury Verdict and never ruled on La Posta's motion for supplemental authority, and never 
recognized the existence of   La Posta I in the YAN Judgment.  

  Had the YAN Court extended reciprocity, it would have respected this Court's [*42]  opinion and not issued an opinion that 
directly conflicts with the California Jury Verdict. Had the YAN Court reciprocated, YAN would have never been able to 
initiate a third lawsuit upon the same facts in pursuit of the same assets that had been previously denied by this Court and the 
California jury. Put simply, YAN's aggressive forum shopping would have been precluded.  

  The arguments above asserting that there is no basis to extend comity to the YAN Judgment apply with equal force against the 
reciprocity. For these reasons, the Sacramento Court erred by extending reciprocity and comity to the YAN Judgment, and 
without the YAN Judgment, YAN's motion for summary judgment would have been denied.  

  III. The Sacramento Court should have applied res judicata and collateral estoppel to dismiss YAN's third lawsuit.  

  California's public policies of res judicata and collateral estoppel provide two alternative bases to reverse the Sacramento 
Court:  

  (A) to continue the previous section, the Sacramento Court should not have recognized the YAN Judgment because it is 
repugnant to California's public policies of res judicata and collateral estoppel. Code Civ. Proc. § 1737(c)(1)(C); see [*43]  also 
Restatement (Third) § 482(2)(d); Restatement (Fourth) § 484(c); additionally,  

  (B) because of the California Jury Verdict, res judicata and collateral estoppel bar the Sacramento Action.  

  The Sacramento Court erred by refusing to consider the preclusive effects of the California Jury Verdict and the San Diego 
Action.  

A.    The Sacramento Court should not have recognized the YAN Judgment because it is repugnant to California's 
public policies of res judicata and collateral estoppel  

  1. All of YAN's lawsuits rely on the same facts and seek the same relief.  

  It cannot be reasonably disputed that La Posta's breach of the SARLA was selfevident and quickly resolved. YAN's three 
lawsuits each aim for impermissible recourse for the breach-i.e., the RSTF-and the fraud claims in all three lawsuits are all 
based on the same facts-La Posta's Forbearance Request. The identical facts and fraud allegations lead naturally to the 
application of res judicata and collateral estoppel. But the Sacramento Court erred when it ignored these fundamental doctrines.  

  When it granted YAN's motion for summary judgment, the Sacramento Court incorporated its decision denying La Posta's 
demurrer. (8 LP 2538.) When denying the demurrer, the Sacramento Court reasoned YAN's third action was, "[a]t its core, []an 
enforcement of judgment proceeding, not a redux of the suit in San Diego," because "the issue now before the Court [whether 
the SARLA allows YAN recourse to the RSTF] is specifically that issue which was not yet ripe for adjudication and was not 
determined by the San Diego Court or tribal court." (2 LP 666.)  

  The Sacramento Court continued, "YAN is not seeking a determination as to whether La Posta breached the SARLA or 
committed fraud - the causes of action and issue that were previously decided by the San Diego Court and tribal court," so it 
was "unclear how the issue of recourse could have been previously adjudicated as La Posta claims," because "YAN had not yet 
obtained the [YAN] Court Judgment regarding fraud." (2 LP 666-667.) The Sacramento Court missed the mark considering 
both res judicata and collateral estoppel.  
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  2. The elements of res judicata are easily met in both the YAN Court Action and the Sacramento Action.  

  Res judicata bars a cause [*44]  of action that was or could have been litigated in a prior proceeding if: "(1) the present action 
is on the same cause of action as the prior proceeding; (2) the prior proceeding resulted in a final judgment on the merits; and 
(3) the parties in the present action or parties in privity with them were parties to the prior proceeding.   Federal Home Loan 
Bank of San Francisco v. Countrywide Financial Corp. (2013) 214 Cal.App.4th 1520, 1527;   quoting Bullock v. Philip Morris 
USA, Inc. (2011) 198 Cal.App.4th 543, 557.  

  The elements of res judicata were met in the YAN Court Action and the Sacramento Action.  

  Considering the first element, all three lawsuits seek to vindicate the same primary right-YAN's right to recover for La Posta's 
breach of the SARLA. YAN's legal theory was that if YAN proved fraud, then YAN was entitled to recourse for the breach 
from the RSTF. While YAN's legal theory contemplated three alternate bases to find fraud (arising from the exact same factual 
scenario), even conflicting legal theories do not split the primary right to allow three separate lawsuits. The primary right must 
"be distinguished from the       legal theory   on which liability for that injury is premised: 'Even where there are multiple legal 
theories upon [*45]  which recovery might be predicated, one injury gives rise to only one claim for relief.'"   Crowley v. 
Katleman (1994) 8 Cal.4th 666, 681-682, as modified (Nov. 30, 1994) (emphasis added); quoting   Slater v. Blackwood (1975) 
15 Cal.3d 791, 795. The injury is the loss resulting from the breach; intentional misrepresentation, negligent misrepresentation, 
and concealment are independent theories that YAN believes will lead to funds to compensate for the injury.  

  Further, "[t]he primary right must also be distinguished from the       remedy   sought: 'The violation of one primary right 
constitutes a single cause of action, though it may entitle the injured party to many forms of relief, and the relief is not to be 
confounded with the cause of action, one not being determinative of the other.'"   Crowley v. Katleman, 681-682, as modified 
(Nov. 30, 1994) (emphasis added); quoting   Wulfjen v. Dolton, (1944) 24 Cal.2d 891, 895-896.  

  The Sacramento Court held just the opposite: "Here, the primary right YAN seeks to vindicate in this action is whether, based 
on the San Diego Judgment, the YAN Judgment, and terms of the SARLA, it is entitled to receive La Posta's RSTF 
distributions to satisfy the San Diego Judgment." (2 LP 667.) The Sacramento Court erroneously focused on the remedy-
recourse to the RSTF-as a primary right independent of the injury from the breach.  

  In the   YAN Court Action, YAN filed a second lawsuit to continue to pursue alternate legal theories to vindicate the same 
primary right tried in San Diego. And in the   Sacramento Action, YAN's third trial sought the same remedy to recovery for the 
injury to the same primary right as in the San Diego Action. The Jury Verdict 24 foreclosed all fraud theories to vindicate the 
injury arising from the breach and the subsequent theories for additional remedies to compensate for the injury.  

  As to the   second element, it is clear that the San Diego Judgment (affirmed by   La Posta I) is a final judgment on the merits. 
And the   third element is easily met as YAN and La Posta are the same parties in all three lawsuits.  

  Thus, res judicata should have barred the YAN Court Action and the Sacramento Court should have refused to recognize the 
YAN Judgement, as it embodies findings repugnant to California policy.  

  3. The elements of collateral estoppel are easily met in both the YAN Court Action and the Sacramento Action.  

  "Collateral estoppel is 'a rule [*47]  of fundamental and substantial justice, . . . which should be cordially regarded and 
enforced by the courts . . . .'"   People v. Howie, 41 Cal. App. 4th 729, 735-36 (1995) (quoting   Federated Department Stores, 
Inc. v. Moitie, (1981) 452 U.S. 394, 401). "Under the doctrine of collateral estoppel or issue preclusion, when an issue of 
ultimate fact has been determined by a valid and final judgment, that issue cannot be relitigated between the same parties in a 
future lawsuit,"   California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 249, 73 Cal.Rptr.3d 825. It 

24 The California [*46]  Supreme Court has explained that: "Jurors are an integral part of the judicial process. As a result, the jury system not 
only provides an important civic experience for the citizen, but also imbues the entire judicial process with a sense of legitimacy. The jury's 
verdict ensures that the outcome of the trial will be acceptable to a substantial portion of the community. It gives to all adult citizens the 
opportunity to be self-governing.  " Lyons v. Wickhorst (1986) 42 Cal. 3d 911, 920.
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"prevents relitigation of previously decided issues," rather than causes of action as a whole[.]"   Samara v. Matar (2018) 5 
Cal.5th 322, 326-327, 234 Cal.Rptr.3d 446, 419 P.3d 924.  

  [W]here two lawsuits are brought and they arise out of the same alleged factual situation, and although the causes of 
action or forms of relief may be different,       the prior determination of an issue in the first lawsuit becomes conclusive 
in the subsequent lawsuit between the same parties with respect to that issue and also with respect to every matter 
which might have been urged to sustain or defeat its determination  . If the legal principle were otherwise, litigation 
would end finally only when a party could no longer find counsel whose knowledge and imagination could conceive of 
different theories [*48]  of relief based upon the same factual background.

Frommhagen v. Board of Supervisors (1987) 197 Cal.App.3d 1292, 1301 (internal citations omitted; emphasis added). 
California authority 25 explains that for collateral estoppel to apply, there are five requirements:  

  First, the factual issues and allegations sought to be precluded from relitigation must be identical to that decided in a 
former proceeding. "The 'identical issue' requirement addresses whether 'identical factual allegations' are at stake in the two 
proceedings, not whether [*49]  the ultimate issues or dispositions are the same."   Lucido v. Superior Court (1990) 51 Cal.3d 
335, 342; see also   Lumpkin v. Jordan (1996) 49 Cal.App.4th 1223, 1231 ("collateral estoppel depends on what issues are 
adjudicated, not the nature of the proceeding or the relief requested.").  

  The factual issues underlying all YAN's lawsuits are the same. The breach of contract aside, all three lawsuits hinge on 
whether the Forbearance Request was fraudulent and if so whether the SARLA allows YAN to collect its judgment from La 
Posta's RSTF.  

  YAN had free reign to raise any facts and proffer any allegations of fraud in San Diego   but chose only to accuse La Posta of 
intentional misrepresentation related to the Forbearance Request. Nonetheless, even though YAN only raised intentional 
misrepresentation, the "identical issue" element is met because the same facts and evidence support the fraud theories in all 
three lawsuits. This first element is easily met.  

  Second, the factual issues and allegations must have been actually litigated or litigable in the former proceeding. "[A]n 
issue was actually litigated in a prior proceeding if it was properly raised, submitted for determination, and determined in that 
proceeding."   Hernandez v. City [*50]  of Pomona (2009) 46 Cal.4th 501, 511; citing   People v. Sims (1982) 32 Cal.3d 468, 
484.  

  To consider whether an issue was actually litigated, "courts look carefully at the entire record from the prior proceeding, 
including the pleadings, the evidence, the jury instructions, and any special jury findings or verdicts."   Hernandez, 46 Cal.4th 
at 511 (citing authority). The absence of the presentation of evidence on the issue in the first action does not prevent a finding 
that it was "actually litigated." See   Murphy v. Murphy (2008) 164 Cal.App.4th 376, 401 [party asserting issue preclusion 
"need not establish that oral testimony, or any particular type of evidence was presented"].) In   Murphy, the "actually litigated" 
element was explained in the context of res judicata, with reasoning applicable here:  

  If the matter was within the scope of the action, related to the subject-matter and relevant to the issues, so that it could 
have been raised, the judgment is conclusive on it despite the fact that it was not in fact expressly pleaded or otherwise 
urged. The reason for this is manifest.       A party cannot by negligence or design withhold issues and litigate them in 
consecutive actions  . Hence the rule is that the prior judgment is res judicata on matters which [*51]  were raised or could 
have been raised, on matters litigated or litigable... But an issue may not be thus split into pieces. If it has been determined 

25 California authority detailing the elements of collateral estoppel is abundant.   See e.g. Williams v. U.S. Bancorp Investments, Inc. (2020) 
50 Cal.App.5th 111, 118 ("Five threshold requirements must be met: First, the issue sought to be precluded from relitigation must be identical 
to that decided in a former proceeding. Second, this issue must have been actually litigated in the former proceeding. Third, it must have been 
necessarily decided in the former proceeding. Fourth, the decision in the former proceeding must be final and on the merits. Finally, the party 
against whom preclusion is sought must be the same as, or in privity with, the party to the former proceeding." (internal quotations and 
citations omitted.)
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in a former action, it is binding notwithstanding the parties litigant may have omitted to urge for or against it matters 
which, if urged, would have produced an opposite result.

Murphy, 401-02,   as modified on denial of reh'g (July 22, 2008) (emphasis added, internal quotations and citations omitted).  

  The factual issues and allegations supporting YAN's fraud theory was actually litigated in San Diego. While only instructions 
for intentional misrepresentation were presented to the jury, that does not foreclose collateral estoppel for two reasons.   First, 
under   Murphy, YAN cannot "by negligence or design withhold issues and litigate them in consecutive actions," which means 
that YAN should have raised all three species of fraud in San Diego and by failing to do so, YAN lost its right to another trial.  

  Second, even aside from the single set of jury instructions in San Diego,   La Posta I makes it clear that the Jury Verdict 
forecloses all species of fraud on the factual issues and allegations tried.   La Posta I at *9-10. "Appellate courts can affirm on 
multiple grounds where appropriate. Trial courts can decline to reach issues that are unnecessary for judgment."   Samara v. 
Matar (2018) 5 Cal.5th 322, 336. The second element is met.  

 [*52]   Third, it must have been necessarily decided in the former proceeding. When the Jury Verdict foreclosed all types 
of fraud, it necessarily foreclosed YAN's theory that with a finding of fraud the SARLA allows recourse to the RSTF. "YAN's 
argument" in   La Posta I was "that the matter [of whether the SARLA allows recourse to the RSTF] is not ripe because there 
has been no fraud finding and it is prohibited from seeking recourse from the RSTF assets unless and until it obtains a final 
fraud judgment."   La Posta I at *18. And the Jury Verdict precluded future findings of fraud arising from the Forbearance 
Request. Therefore, the question of recourse to the RSTF has been necessarily decided-the issue was not ripe and cannot ripen 
based on circumstance related to the Forbearance Request. YAN's theory of recourse is forever foreclosed as this Court 
necessarily decided that there was no fraud. This element is met.  

  Fourth, the decision in the former proceeding must be final and on the merits.   La Posta I was not appealed and the San 
Diego court entered a final judgment. This element is met.  

  Finally, the party against whom preclusion is sought must be the same as, or in privity with, the party to the former 
proceeding. YAN has filed all three lawsuits. This element is easily met.  

  4. The Sacramento Court should not have recognized the YAN Judgment because it is repugnant to California's public 
policies.  

  Along with the arguments in Section II above, the Sacramento Court should not have recognized the YAN Judgment because 
it is repugnant to California's public policies of res judicata and collateral estoppel. Code Civ. Proc. § 1737(c)(1)(C); see also 
Restatement (Third) § 482(2)(d); Restatement (Fourth) § 484(c). Put differently, the YAN Court refused to apply res judicata 
and collateral estoppel to the Jury Verdict and consequently, the YAN Judgment is repugnant to public policy.  

  The doctrine of res judicata is "based upon the sound public policy of limiting litigation by preventing a party who [*53]  has 
had one fair trial on an issue from again drawing it into controversy."   Bernhard v. Bank of America Nat. Trust & Savings 
Assn. (1942) 19 Cal.2d 807, 811. The doctrine "also serves to protect persons from being twice vexed for the same cause."   Id. 
The doctrine applies even if the prior judgment was "erroneous or unfair."   McGaffey v. Sudowitz (1961) 189 Cal.App.2d 215, 
217.  

  "Res judicata precludes piecemeal litigation by splitting a single cause of action or relitigation of the same cause of action on a 
different legal theory or for different relief."   Federal Home Loan Bank of San Francisco, 214 Cal.App.4th at 1527;   quoting 
Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 897. "Public policy and the interest of litigants alike require that there 
be an end to litigation."   Citizens for Open Access to Sand and Tide, Inc. v. Seadrift Ass'n (1998) 60 Cal.App.4th 1053, 1065.  

  A court may look "to the public policies underlying the doctrine before concluding that collateral estoppel should be applied 
in a particular setting."   Williams v. U.S. Bancorp Investments, Inc. (2020) 50 Cal.App.5th 111, 118;   quoting Pacific Lumber 
Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th 921, 943-944, 38. The public policies underlying collateral 
estoppel include preservation of the integrity of the judicial system, promotion of judicial economy, and [*54]  protection of 
litigants from harassment by vexatious litigation.   Lucido v. Superior Court (1990) 51 Cal.3d 335, 343.  
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  The public policies are applied in   Hensel Phelps Constr. Co. v. Dep't of Corr. & Rehab (2020) 45 Cal. App. 5th 679, 695,   
reh'g denied (Feb. 25, 2020).   Hensel can be explained very simply: a party that lost on a particular issue in San Diego 
attempted to retry the same issued in Los Angles under a different theory. This Court explained that "[i]t is difficult to believe 
the integrity of the judicial system would be advanced if, after the San Diego court held that the contract must be invalidated 
for a material error in Phelps's bid, the Los Angeles court could hold, to the contrary, that Phelps was actually blameless for the 
invalidation."   Id. It is similarly difficult to understand how the integrity of California's judicial system would be advanced if 
the San Diego jury could find no fraud, the YAN Court could (ignore the Jury Verdict) and find fraud, then the Sacramento 
Court could compound the error by also ignoring the Jury Verdict and   La Posta I and award YAN relief.  

  The Sacramento Court ignored all these public policies when it recognized the YAN Judgment. There has been no limit to 
YAN's litigation-it [*55]  has filed three lawsuits based on the same facts and legal theories and this Court has already rejected 
its legal theory for fraud. La Posta has not been protected as it has defended three lawsuits at considerable costs-La Posta has 
been thrice vexed for the same cause. YAN has pursued piecemeal litigation, first seeking a judgment for the breach of the 
SARLA and damages following the bench trial in San Diego, then for a finding of fraud in two separate trials relitigating the 
same factual allegations, and lastly for a finding that the finding of fraud allows recourse to the RSTF. There is no end to the 
litigation in sight as the YAN Court Action remains unresolved-YAN may yet seek to try its declaratory cause of action before 
the YAN Court if the litigation here becomes unfavorable. The integrity of the California judicial system is at question as YAN 
has sought to undermine and set aside the California Jury Verdict. And there have been no considerations of judicial economy 
as this perpetual litigation has taken the time and resources of four courts, this appeal will make it five courts.  

  The Sacramento Court's decision undoes years of prior litigation between YAN and La Posta and [*56]  ignores the Jury 
Verdict and this Court's warning about this very posture. The Sacramento Court's decision ignores the public polices underlying 
res judicata and collateral estoppel.  

  B. The Sacramento Action is barred by res judicata and collateral estoppel.  

  Because of the Jury Verdict, res judicata and collateral estoppel bar the Sacramento Action. The Sacramento Court erred by 
refusing to consider the preclusive effects of the Jury Verdict and the San Diego Action.  

  The Sacramento Action is also inextricably linked to the San Diego Action. Under res judicata: (1) the Sacramento Action it 
seeks recourse to recover damages from the breach along the same legal theory raised in San Diego-with a finding of fraud 
YAN claims it is entitled to the RSTF; (2) the San Diego action led to a final judgment-YAN was awarded $ 44 million in 
damages but foreclosed from recourse to the RSTF because there was no fraud; and, (3) the parties in this action are the same 
parties as in the San Diego lawsuit. See   Federal Home Loan Bank of San Francisco, 214 Cal.App.4th at 1527.  

  Under collateral estoppel: (1) the facts and allegations sought to be precluded from relitigation in Sacramento are [*57]  
identical to that decided in San Diego-that the SARLA allows recourse to the RSTF with a finding of fraud; (2) the facts and 
allegations were litigated in San Diego, the finding that the question of recourse was not ripe coupled with the Jury Verdict that 
foreclosed fraud constitutes "actual litigation;" (3) the Jury Verdict foreclosed fraud which foreclosed the question of recourse 
under the SARLA; (4) the San Diego Judgment was a final decision on the merits of the issue of fraud and a decision that 
without fraud, the question of recourse is effectively dead; and, (5) YAN and La Posta are parties in all the lawsuits.   See, 
Williams, 50 Cal.App.5th at 118.  

  YAN simply seeks to avoid res judicata and collateral estoppel by rebranding its third lawsuit as one for "access to La Posta's 
RSTF distributions" (2 LP 594) and "the cause of action YAN is pursuing here is not one that it pursued or could have pursued 
in the San Diego Action." (2 LP 595.) But YAN sought access to the RSTF in the San Diego Action but was denied access by 
the Jury Verdict. YAN could have and would have pursued access to the RSTF had the jury found fraud. And the Sacramento 
Court misunderstood these principles when it reasoned that:  

  While La Posta, by its cross-complaint in the San Diego Action, did attempt to receive a contrary declaration of rights 
that YAN had no legal right to enforce any future judgment against La Posta's RSTF distributions, the San Diego Court 
specifically determined this issue was not yet ripe for adjudication. The Court of Appeal then affirmed this decision. Thus, 
the issue now before the Court is specifically that issue which was not yet ripe for adjudication and was not determined by 
the San Diego Court or tribal court.
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  (2 LP 666.) This reasoning is contrary to California authority.  

  It is [*58]  black letter law in California that "[i]f the matter was within the scope of the action, related to the subject-matter 
and relevant to the issues, so that it could have been raised, the judgment is conclusive on it despite the fact that it was not in 
fact expressly pleaded or otherwise urged."   Sutphin, 15 Cal.2d at 202. According to   Sutphin and   Murphy, "A party cannot 
by negligence or design withhold issues and litigate them in consecutive actions."   Sutphin, 202 (internal citations omitted);   
Murphy, 401-02. YAN's "lawsuits arise from the same alleged factual situation. The fact that different forms of relief were 
sought," or different theories of fraud, "is here irrelevant. Were the rule otherwise, litigation finally would end only when a 
party ran out of counsel whose knowledge and imagination could conceive of different theories of relief based upon the same 
factual background."   Kronkright v. Gardner (1973) 31 Cal.App.3d 214, 216;   Alpha Mech., Heating & Air Conditioning, Inc. 
v. Travelers Cas. & Sur. Co. of Am., (2005) 133 Cal. App. 4th 1319, 1327 ([R]es judicata "rests upon the sound policy of 
limiting litigation by preventing a party who has had one fair adversary hearing on an issue from again drawing it into 
controversy and subjecting [*59]  the other party to further expense in its reexamination." (internal quotation marks omitted).)  

  The Sacramento declaratory action arises from the same facts and accusations and seeks the same compensation for the same 
harm as the San Diego Action. The Sacramento Court should have recognized that YAN's legal theory was already raised in 
San Diego and YAN lost because there was no fraud. The consequences of the San Diego loss are the preclusion of the 
relitigation of the same theories for recourse in Sacramento.  

  IV. The Sacramento Court erred interpreting the SARLA to allow recourse to the RSTF.  

  The SARLA allows a "deficiency judgment" to recover any damages "  from [the event of fraud] and   after the date" of the 
fraud. (SARLA § 13.03(a).) The Sacramento Court went too far in holding that the SARLA allows YAN to collect more than a 
deficiency judgment-i.e., all damages arising from the breach-after a determination of fraud.  

  It is critical to understand that § 13.03(a) limits to recourse are not merely a contractual provision, they are part of a limited 
waiver of tribal sovereign immunity, and "waivers of sovereign immunity are narrowly construed in favor of the 
sovereign [*60]  and are not enlarged beyond what the language requires."   Big Valley Band of Pomo Indians v. Superior 
Court (2005) 133 Cal.App.4th 1185, 1194-1195 (internal quotations omitted). "Where a tribe gives such consent, any 
conditional limitation imposed thereon must be strictly construed and applied."   Lawrence v. Barona Valley Ranch Resort & 
Casino (2007) 153 Cal.App.4th 1364, 1369. The limited waiver does not allow recourse to any Excluded Assets, including the 
RSTF.  

A.    Legal Standards  

  "[T]he issue of whether a court has subject matter jurisdiction over an action against an Indian tribe is a question of law 
subject to de novo review."   Warburton/Buttner v. Superior Court (2002) 103 Cal.App.4th 1170, 1180; see also   Ameriloan v. 
Superior Court (2008) 169 Cal.App.4th 81, 94, as modified (Jan. 14, 2009) ("[W]aivers of sovereign immunity are narrowly 
construed in favor of the sovereign and are not enlarged beyond what the language requires." (quoting   World Wide Minerals v. 
Republic of Kazakhstan (D.C.Cir.2002) 296 F.3d 1154, 1162).) Likewise, a collateral attack on a final judgment may be made 
at any time when the judgment under challenge is   void because of an absence of fundamental jurisdiction."   Kabran v. Sharp 
Memorial Hospital (2017) 2 Cal.5th 330, 339 (internal quotations and citations omitted, emphasis in original).  

  Appellate review of "[T]he interpretation and [*61]  construction of a written instrument . . . may be conducted de novo where 
'(a) the trial court's contractual interpretation is based solely upon the terms of the written instrument without the aid of 
extrinsic evidence; (b) there is no conflict in the properly admitted extrinsic evidence; or (c) the trial court's determination was 
made on the basis of improperly admitted incompetent evidence.'"   Warburton/Buttner, 1180; quoting   Morey v. Vannucci 
(1998) 64 Cal.App.4th 904, 913.  

  "The basic goal of contract interpretation is to give effect to the parties' mutual intent at the time of contracting."   Cedars-
Sinai Medical Center v. Shewry (2006) 137 Cal.App.4th 964, 979; Code § 1636. "Matters which were intentionally omitted 
from a contract may not be added under the guise of interpretation."   A.B.C. Distributing Co. v. Distillers Distributing Corp. 
(1957) 154 Cal.App.2d 175, 185 (citing authority).  
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  B. The limited waiver of tribal sovereign immunity in the SARLA only allows two avenues for suit and two tranches 
for recovery.  

  The SARLA was drafted as a limited recourse loan-upon default YAN could collect the Obligations, the value of the note and 
interest, payable from the Collateral. (1 LP 113) La Posta waived tribal sovereign immunity to allow suit following a breach.   
Id. Additionally, the SARLA's limited waiver contains a bad act provision that allows for additional and limited recourse 
beyond the Collateral "from and after" a finding of fraud to recapture assets that should have been Collateral but for a bad act 
of La Posta.   Id.  

  The Sacramento Court exceeded its subject matter jurisdiction when it ignored the limits to the waiver of tribal sovereign 
immunity and ignored the limits of the bad acts provision. It committed reversible error when it transformed the SARLA [*62]  
from a   limited recourse loan to a   full recourse loan, allowing for recoupment of a deficiency   plus recovery for the breach 
beyond the Collateral, and in particular to reach beyond the Collateral to the RSTF because it constitutes an Excluded Asset. (8 
LP 2535-2536.)  

  The Sacramento Court held that "[t]he language of section 13.03(a) does not clearly and explicitly limit recourse only to 
damages arising from and after the fraudulent act." (8 LP 2535.) That is a backwards reading of a limited waiver of tribal 
sovereign immunity-the language of the waiver must clearly authorize recourse to the RSTF. Instead, § 13.03(a), in both the 
first and second sentences, contain express limits to recourse.  

  The Sacramento Court succinctly summarized its incorrect interpretation of § 13.03(a): "[t]he language clearly carves out 
certain enumerated conditions when YAN can seek recourse against La Posta beyond just the Collateral (i.e., into Excluded 
Assets (the RSTF payments)), and one of those enumerated conditions includes a finding of fraud from a court of competent 
jurisdiction." (8 LP 2534.) But this goes too far: (1) allowing full recourse for the breach from assets beyond the Collateral 
creates remedies that do not exist; and (2) the SARLA does not support an interpretation that Excluded Assets can ever be 
categorized as anything other than excluded in all instances, regardless of the nature of the breach.  

  "[A] waiver of sovereign immunity may not be implied; it must be unequivocally expressed by the tribe or Congress."   In re 
Internet Lending Cases (2020) 53 Cal.App.5th 613;   C & L Enterprises, Inc. v. Citizen Band Potawatomi Tribe of Okla. (2001) 
532 U.S. 411, 414-420;   Big Valley Band of Pomo Indians, 1193. Waivers are "strictly construed" and there is a "strong 
presumption" against them.   Id.  

  "Because a waiver of immunity is altogether voluntary on the part of [a tribe], it follows that [a tribe] may prescribe the terms 
and conditions on which it consents to be sued, and the manner in which the suit shall be conducted."   Id. (internal quotations 
omitted.) Waivers are not to be "enlarged 'beyond what the language requires.'"   Id. at 1194-1195; quoting   World Wide 
Minerals, 1162. "Where a tribe gives such consent [to suit], any conditional limitation imposed thereon must be strictly 
construed and applied."   Lawrence, 1369; citing   Missouri River Services v. Omaha Tribe of Nebraska (8th Cir. 2001) 267 
F.3d 848, 852.  

  These requirements that waivers of tribal immunity must be clear and express are not subject to flexible application nor 
disregard, even where [*63]  the particular facts might justify a different conclusion.   Yavapai-Apache Nation v. Iipay Nation 
of Santa Ysabel (2011) 201 Cal.App.4th 190, 206-207;   Ute Distribution Corp. v. Ute Indian Tribe (10th Cir. 1998) 149 F.3d 
1260, 1267. By example, a waiver that explicitly authorizes one or more types of actions against the Tribe, implicitly forecloses 
the availability of other actions.   See Tamiami Partners, Ltd. ex rel. Tamiami Development Corp. v. Miccosukee Tribe of 
Indians of Fla., (11th Cir. 1999) 177 F.3d 1212, 1224-25. And limits to remedies must be respected. "It is well established that 
'[p]arties may, by contract, limit the remedies available to them in the event of breach.'   San Pasqual Band of Mission Indians 
v. California (2015) 241 Cal.App.4th 746, 758; quoting 15 Corbin on Contracts (2003 rev. ed.) § 83.7, p. 286; see also   United 
States v. Winstar Corporation (1996) 518 U.S. 839, 886, fn. 30 ("Every breach of contract gives the injured party a right to 
damages against the party in breach   unless the parties ... by agreement vary the rules." (quotations omitted; italics added).)  

  This authority helps understand § 13.03(a) and where the Sacramento Court erred. The   first sentence of § 13.03(a) (1 LP 
113) is a limited wavier of tribal sovereign immunity which, here, allows YAN to sue La Posta for a breach of the SARLA 
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consistent with the limitations in the SARLA. The limited wavier did not make any other assets available for recourse - only 
the Collateral upon suit for breach. 26   

  The   second sentence of § 13.03(a),   id., contains the bad [*64]  acts provisions which provides for additional recourse upon 
certain enumerated circumstances (bad acts). While these bad acts expressly "obligate" La Posta "beyond the Collateral," the 
immunity waiver does not expand YAN's recourse to seize everything La Posta has forever and the waiver does not expressly 
authorize recourse to any Excluded Assets, including the RSTF. The carve-outs only authorize precisely what it says: it 
confirms that La Posta has waived tribal sovereign immunity to allow YAN to file suit to seek a "deficiency judgment" to 
recover "from" a finding of fraud for damages incurred "after" the finding of fraud from assets other than the Collateral-but not 
Excluded Assets, and thus not the RSTF.  

  YAN's litigation strategy has been to muddle § 13.03(a) and change the meaning of the limited wavier. YAN would have the 
limited waiver authorize   more than a deficiency judgment for all uncollectable amounts related to the breach if it can prove 
fraud, and YAN would eviscerate § 13.04. Put differently, YAN wants its San Diego Judgment to constitute a judgment "from 
and after" fraud when the actual deficiency is only $ 262,081.65. But a careful reading of the SARLA and the [*65]  limited 
waiver shows YAN's reading is untenable.  

  The limits to the deficiency judgment authorized by the bad acts provision in § 13.03(a) are made apparent by the plain 
language, which is a means to recover assets that already constitute Collateral, and otherwise   would still constitute Collateral 
but for a bad act committed by La Posta. Subsection (i) refers to insurance proceeds La Posta receives that relate to the 
Collateral but "are not applied to the reasonable cost or repair of the Collateral." (1 LP 113.) This language protects YAN from 
diminution of the Collateral. 27 Subsection (ii) addresses a circumstance in which La Posta takes a distribution of Casino assets 
made in violation of the Loan Documents.   Id. It allows YAN the opportunity to be made whole if La Posta moves money out 
of a Casino account and into a tribal government account and claims it no longer constitutes Collateral. In such an instance, 
YAN is entitled to damages in the amount of the improper transfer of funds.  

  Similarly, with (iii) if La Posta commits an act of fraud against YAN or the transaction documents, YAN has the ability to 
recoup the value of those fraudulently transferred assets. Section 13.03(a)(iii) limits recourse to damages "from" the act of 
fraud and arising "after" the act of fraud and nowhere does it show clear and unequivocal language to expand the limited 
waiver allowing a deficiency judgment "from and after" a finding of fraud to allow unlimited [*66]  recourse for the entire San 
Diego Judgment.   Id. At best, and as the parties negotiated and documented, YAN is entitled to collect on damages solely 
related to fraud found by a court of competent jurisdiction, from Tribal assets beyond the scope of the Collateral (and even 
then, not to Excluded Assets).  

  The Sacramento Court also erred by rendering § 13.04 surplusage. 28 (1 LP 114; 8 LP 2534-2535.) The limited waiver of 
immunity allows a deficiency judgment beyond the Collateral in the event of a bad act. The limited waiver does not say YAN 
can recover Excluded Assets. SARLA's construction allows recourse beyond the Collateral to return improperly moved assets, 
and also prevents recourse from the Excluded Assets. This plain language correctly reflects the intent of the parties and allows 
§§ 13.03 and 13.04 to be read together without conflict.  

  This reading is consistent with the SARLA and extrinsic evidence as well as authority interpreting similar bad act provisions. 
The parties never bargained to allow YAN to take everything La Posta has if the casino failed. This is confirmed by pre-

26 This is in addition to other remedies, i.e., accelerating the payment of the Obligations under § 7.

27 For example, if La Posta received an insurance payout as a result of a Casino insurance claim, but instead of repairing or replacing the 
Casino asset that constituted Collateral, it took the insurance proceeds and never deposited it in the Casino bank account (in which YAN had 
a perfected security interest), YAN would assert it was a bad act, and be entitled to return of insurance proceeds from La Posta's other 
holdings (not just from the Casino account).

28 It is also worth noting that the language in Section 13.04 is standard "management activity" language required by the National Indian 
Gaming Commission if it is going to opine that a loan document does not constitute a management agreement.   See, e.g., Wells Fargo Bank, 
N.A. v. Lake of The Torches Economic Development Corp. (W.D. Wis. 2010) 677 F.Supp.2d 1056, 1057,   aff'd sub nom. Wells Fargo Bank, 
Nat. Ass'n v. Lake of the Torches Economic Development Corp. (7th Cir. 2011) 658 F.3d 684. To disregard § 13.04 creates additional 
problems within the body of the document.
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SARLA negotiations, where Edwin Kane, YAN's Treasurer and Finance Director, [*67]  confirmed that YAN agreed that La 
Posta's RSTF was not security:  

  Despite the Nation's position with respect to the fairness of the loan terms as originally prepared, it has always been the 
intention of the Nation to negotiate with La Posta in good faith and structure a transaction that incorporates La Posta's 
perspective, needs and long term goal of achieving economic improvement for its membership.       These good-faith 
efforts were evidenced by the Nation providing La Posta with a number of significant concessions including   a 
reduction in the rate of interest, removal of the Cash Flow Participation Interest, no default rate of interest for one year, $ 
250,000 in working capital, termination of the swap from YAN's own assets,       and removal of La Posta's revenue 
sharing trust fund payments from the security package  . The goal of providing movement in these areas has always been 
to create a structure that is workable for both the Nation and La Posta.

  (8 LP 2335-2336.) The SARLA was executed shortly after Mr. Kane's correspondence. Section 13.04 and the confirmation 
from Mr. Kane allow for a reasonable interpretation that La Posta did bargain to waive immunity to allow a deficiency 
judgment "from and after" a finding of fraud, but not that a finding of fraud would render § 13.04 surplusage and meaningless.  

  The fact that the Casino failed and YAN cannot recover for the breach does not change the nature of the SARLA or the terms 
of the limited wavier. 29 It is just the risk of the investment. By relying on its own feasibility study, YAN guaranteed then 
purchased a limited recourse loan. That is the risk YAN assumed by acting as the investor, expert, developer, and contractor.  

  The Sacramento Court's interpretation of § 13.03(a) transformed the bad acts provision to change the fundamental nature of 
SARLA from a limited recourse loan to a full recourse loan. 30 But the bad acts provision cannot be read to control the SARLA 
to the exclusion of the rest of the document.  

  As such, the Sacramento court erred finding YAN met its burden to show that there was no defense to its summary judgment 
as a matter of law as there are substantial questions of material fact related to the interpretation of the contract. Mr. Kane's 
assurances alone should be sufficient to show the mutual intent of the parties was to omit the RSTF from the security pledged 
in the transaction.  

V.    The Sacramento declaratory judgment improperly binds a non-party to the SARLA. 31   

29 Other courts have interpreted carve-outs in a similar way-the recourse for a [*68]  "bad act" is limited to the damages arising from the "bad 
act." See, e.g.,   CP III Rincon Towers, Inc. v. Cohen (2d Cir. 2016) 666 Fed.Appx. 46, 49 n. 1. ("Bad boy guarantees are frequently required 
by lenders providing financing to special purpose entities, often in real estate transactions, to permit the lender to pursue the individual 
controlling the special purpose borrower for actions that undermine the value of the lender's collateral.") The parties did not intend to allow a 
deficiency judgment "from and after" a finding of fraud to allow recourse to the full amount of La Posta's breach. (See, e.g,.   Heritage 
Pacific Financial, LLC v. Monroy (2013) 215 Cal.App.4th 972, 990 ("A suit for fraud obviously does not involve an attempt to recover on a 
debt or note.")

30 As applied, YAN's interpretation for full recourse would make the SARLA unconscionable. [*69]  Courts may find a contract as a whole 
"or any clause of the contract" to be unconscionable.   Sanchez, 61 Cal.4th at 910; Code, § 1670.5, subd. (a). "In sum, a wide variety of 
attributes may affect the determination of substantive unconscionability. But the key factor is lack of mutuality."   Abramson v. Juniper 
Networks (2004) 115 Cal.App.4th 638, 658) The agreement was to prohibit recourse to the Excluded Assets and only allow a deficiency 
judgment from and after fraud, not to allow expanded recourse. "All of these formulations point to the central idea that unconscionability 
doctrine is concerned not with 'a simple old-fashioned bad bargain' but with terms that are 'unreasonably favorable to the more powerful 
party.'"   Sanchez, 61 Cal.4th at 911 (internal citations omitted). After buying La Posta's loan, YAN held bargaining power over La Posta, but 
La Posta still negotiated to ensure its tribal assets were not pledged security. "The unconscionability doctrine ensures that contracts, 
particularly contracts of adhesion, do not impose terms that have been variously described as 'overly harsh,' 'unduly oppressive,' 'so one-sided 
as to 'shock the conscience,' or 'unfairly one-sided.'"   Id.at 910-911 (internal citations [*70]  omitted). If YAN can change the meaning of 
13.03(a) by litigation and expand the limited waiver of immunity, the full-recourse damages would be harshly one-sided and shock the 
conscience.

31 "A legal argument may be raised for the first time in a new trial motion or on appeal only 'so long as the new theory presents a question of 
law to be applied to undisputed facts in the record.'"   The Nippon Credit Bank v. 1333 North Cal. Boulevard (2001) 86 Cal.App.4th 486, 500; 
quoting   Hoffman-Haag v. Transamerica Ins. Co. (1991) 1 Cal.App.4th 10, 15.
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  The Sacramento Court erred by issuing a declaratory judgment "obligating" the CGCC, a non-party to the contract, [*71]  to 
act in a certain way instead of declaring YAN's rights and La Posta's obligations under the SARLA. Under Code § 1060, a 
declaratory judgment is intended to resolve the rights of the parties to a contract. It allows a party to bring an original action 
"for a declaration of his or her rights and duties in the premises, including a determination of any question of construction or 
validity arising under the instrument or contract." It "does not provide for the settlement of disputes between plaintiff and 
persons having no interest under the contract."   Oppenheimer v. General Cable Corp. (1956) 143 Cal.App.2d 293, 297.  

  "Clearly, section 1060, Code of Civil Procedure, does not entitle plaintiff to maintain an action against the individual 
defendants for a declaration of his rights under a contract to which these defendants are not parties and are alleged to have no 
legal rights or duties."   Oppenheimer, 297; see also   D. Cummins Corp. v. United States Fidelity & Guaranty Co. (2016) 246 
Cal.App.4th 1484, 1493-1494 (where shareholders did not have a contractual relationship with insurers, the trial court correctly 
concluded that a declaration of the shareholders' rights was not necessary or proper at the time under all of the circumstances).  

  The [*72]  CGCC is not a party to the SARLA and has no rights or obligations under the SARLA. The CGCC's administration 
of the RSTF arises from California law and is in no way connected to the loan between YAN and La Posta or the Casino. So 
Code § 1060 cannot be used as a mechanism to obligate the CGCC to act according to a contract between La Posta and YAN. 
The Sacramento Court erred issuing a declaratory judgment "obligating" the CGCC.  

  Because of the separation of powers, Cal. Const., Art. III, § 3, there are limits on each branch, which limits the judiciary's 
ability to issue declaratory relief. "Declaratory relief . . . does not confer upon the court the authority to make pronouncements 
in a field reserved to other branches of government."   Id.; citing   Zetterberg v. State Dept. of Public Health (1974) 43 
Cal.App.3d 657, 664, 118 Cal.Rptr. 100; see also   Cal. Optometric Assn. v. Lackner (1976) 60 Cal.App.3d 500, 509 
(declaratory judgment under statute allowing challenge to regulation validity was "infused with error" and abuse of discretion, 
where it was "not confined to a declaration of invalidity," but "essay[ed] control over the agency's future proceedings" . . . 
declaration also exceeded relief under Code Civ. Proc., § 1060; it would "dictate a public agency's [*73]  ongoing 
administration of statutory functions".)  

  Similarly here, the Sacramento Court's declaration intrudes upon the authority of the CGCC to exercise its duty to award or 
withhold RSTF payments. This goes too far. The law is clear, the CGCC must pay RSTF to non-gaming tribes. The 
Sacramento Court did not find the law or compact invalid or offer any bases to allow its judgment to circumvent the law, but 
yet ordered the CGCC to violate the law. Code 12012.90(b): "The [CGCC] shall make quarterly payments from the Indian 
Gaming Revenue Sharing Trust Fund to each eligible recipient Indian tribe..."; Compact Section 4.3.2.1: "The [CGCC] shall 
have no discretion with respect to the use or disbursement of the trust funds. Its sole authority shall be to serve as a depository 
of the trust funds and to disburse them on a quarterly basis to Non-Compact Tribes.")  

  At the very least, this Court should require the Sacramento Court to modify its declaratory judgment and obligate La Posta, 
not the CGCC, to direct its RSTF to YAN.  

  CONCLUSION  

  The Sacramento Court erred by ignoring the TCCMJA and principles of comity when it recognized the YAN Judgment; by 
ignoring the 4th Division's opinion; [*74]  by ignoring the significance of res judicata and collateral estoppel; by ignoring La 
Posta's limited waiver of tribal sovereign immunity; and by issuing a declaratory judgment beyond what is authorized by Code 
§ 1060.  

  For these reasons, the Sacramento Court erred in granting YAN's Motion for Summary Judgment and this Court must reverse 
the lower court decision and remand with instructions for dismissal with prejudice and to award any fees and costs it deems 
just.  

  Dated: December 31, 2020  

  ROSETTE, LLP  

/s/ Justin Gray
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