
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NORTH DAKOTA 

 

WPX Energy Williston, LLC,   ) 

      ) 

  Plaintiff,   ) ORDER GRANTING IN PART AND 

      ) DENYING IN PART PLAINTIFF’S 

  vs.    ) MOTION TO DISMISS 

      )  

      ) Case No. 1:21-cv-145 

Gabriel Fettig, Howard Fettig, Charles ) 

Fettig, Morgan Fettig, the Honorable  ) 

B.J. Jones, in his capacity as Associate ) 

Judge of the Three Affiliated Tribes  ) 

District Court, and the Three Affiliated ) 

Tribes District Court,    ) 

      ) 

  Defendants.   ) 

______________________________________________________________________________ 

 

Before the Court is the Plaintiff’s motion to dismiss under Federal Rule of Civil Procedure 

12(b)(1) filed on September 13, 2021.  See Doc. No. 21.  The Defendants filed a response in 

opposition to the motion on November 12, 2021.  See Doc. No. 43.  The Plaintiff filed a reply brief 

on December 6, 2021.  See Doc. No. 47.  For the reasons set forth below, the motion to dismiss is 

granted and the counterclaim is stayed.   

 

I. BACKGROUND  

WPX Energy Williston, LLC (“WPX”) is a Delaware limited liability with its principal 

place of business in Oklahoma City, Oklahoma. WPX is a non-Indian entity.  See Doc. No. 1.  

Gabriel Fettig, Howard Fettig, Charles Fettig, and Morgan Fettig (“Fettigs”) are enrolled members 

of the Three Affiliated Tribes and believed to reside in North Dakota.  The Honorable B.J. Jones 

is an Associate Judge of the Three Affiliated Tribes District Court (“Tribal Court”) on the Fort 

Berthold Reservation in North Dakota.  The Three Affiliated Tribes District Court on the Fort 
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Berthold Reservation is the judicial branch of the Mandan, Hidatsa, and Arikara Nation (“MHA 

Nation”).  Defendants allege they are enrolled members of the Three Affiliated Tribes, owning 

mineral interests “within the exterior boundaries” of the Fort Berthold Indian Reservation.  See 

Doc. No. 24-6.   

The Fettigs own four trust allotments specific to this lawsuit, which were named and 

numbered for oil and gas production by the Bureau of Indian Affairs as follows:  

Allotment 1109A – Lead Woman; 

Allotment 1836-A – Nancy Dancing Bull; 

Allotment 921 – Sweet Grass Woman;  

Allotment 853 – Skunk Creek. 

 

WPX drills and operates oil and gas wells and owns mineral interests within the Fort 

Berthold Reservation.  See Doc. No. 1.  Pursuant to 25 U.S.C. §§ 323-328, the Bureau of Indian 

Affairs (“BIA”) granted rights-of-way to WPX on the Fettigs’ allotments for oil well pads, well 

bores, access roads, pipelines, and other appurtenances.  See Doc. Nos 1-1, 1-2, 1-3, and 1-4.  

Under BIA regulations, WPX was required to obtain the Fettigs’ consent to the rights-of-way.  

Their consent included additional restrictions and conditions negotiated between the Fettigs and 

WPX - specific to this case, - a smoking ban.  See 25 C.F.R. §§ 169.107 and 169.403(b).   

In an underlying Tribal Court matter, the Fettigs alleged WPX breached the side letter 

agreements, specifically the smoking ban, and filed suit in Tribal Court in June 2020.  In Tribal 

Court, the Fettigs sought to recover damages for alleged violations of negotiated rights-of-way on 

four allotments of trust land.  See Doc. No. 24-12.  Specifically, in Tribal Court the Fettigs alleged 

they entered into “conditional Consents for Right of Way on the Allotments named above but the 

parties also entered into ‘Side Letter Agreements’ that mandated the treatment of the land.”  See 

Doc. No. 24-6.  The mandates of protection included “the type of pipeline to be used, how roads 

would be buil[t], dust control, mitigation of damages, and prohibited hunting and smoking and 
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trespassing.”  Id.  WPX agreed to pay $5,000 in sanctions per violation of the smoking ban 

provisions.  Id.  The side letter agreements were incorporated and became part of the rights-of-

way approved by the BIA.  See Doc. No. 1.  WPX filed a motion to dismiss the Tribal Court action, 

and a hearing on WPX’s motion to dismiss was held in Tribal Court on June 2, 2021.  See Doc. 

No. 24-12.  On June 4, 2021, the Tribal Court issued an opinion, denying the motion to dismiss 

and concluding the Tribal Court had jurisdiction over the action.  See Doc. No. 24-12.  WPX then 

appealed the decision of the Tribal District Court to the MHA Nation Supreme Court.  The MHA 

Nation Supreme Court has not issued a decision on the appeal as of the date of this order. 

Shortly after the Tribal District Court issued its order finding it had jurisdiction over the 

matter, WPX filed this action against Defendants Gabriel Fettig, Howard Fettig, Charles Fettig, 

Morgan Fettig, the Honorable B.J. Jones, in his capacity as an Associate Judge of the Three 

Affiliated Tribes District Court, and the Three Affiliated Tribes District Court, seeking a 

declaration that the Three Affiliated Tribes District Court lacks jurisdiction over the suit filed by 

Gabriel Fettig, Howard Fettig, Charles Fettig, and Morgan Fettig in Tribal Court against WPX.  

On August 26, 2021, Defendants B.J. Jones, in his capacity as Associate Judge of the Three 

Affiliated Tribes District Court, and the Three Affiliated Tribes District Court (“Tribal Court 

Defendants”), filed a motion to dismiss WPX’s complaint.  See Doc. No. 19.  In the motion to 

dismiss, the Tribal Court Defendants contend the action filed in this Court should be dismissed 

because the Court lacks jurisdiction over them.  Id.  On September 20, 2021, the Fettigs filed a 

motion to dismiss, joining in the Tribal Court Defendants’ motion to dismiss and briefs in support 

of the motion.  See Doc. No. 28.   

On September 13, 2021, WPX filed a motion to dismiss the Fettig’s counterclaim.  See 

Doc. No. 21.  In its motion, WPX requests the Court dismiss the Fettig’s counterclaim because the 
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Fettigs have not pursued administrative remedies with the Bureau of Indian Affairs (“BIA”) for 

WPX’s alleged rights-of-way violations.  Now before the Court is WPX’s motion to dismiss the 

Fettigs’ counterclaim for lack of subject matter jurisdiction.   

 

II. STANDARD OF REVIEW 

Federal Rule of Civil Procedure 12(b)(1) governs motions to dismiss for lack of subject 

matter jurisdiction.  “Subject matter jurisdiction defines the court’s authority to hear a given type 

of case.”  Carlsbad Tech., Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009).  Jurisdictional issues 

are a matter for the Court to resolve prior to trial.  Osborn v. United States, 918 F.2d 724, 729 (8th 

Cir. 1990).   

“A court deciding a motion under Rule 12(b)(1) must distinguish between a ‘facial attack’ 

and a ‘factual attack’” on jurisdiction.  Osborn, 918 F.2d at 729 n.6.  In a facial attack, “the court 

restricts itself to the face of the pleadings, and the non-moving party receives the same protections 

as it would defending against a motion brought under Rule 12(b)(6).”  Id.  (internal citations 

omitted).  “In a factual attack, the court considers matters outside the pleadings, and the non-

moving party does not have the benefit of 12(b)(6) safeguards.”  Id.  (internal citation omitted).  If 

a defendant wishes to make a factual attack on “the jurisdictional allegations of the complaint, the 

court may receive competent evidence such as affidavits, deposition testimony, and the like in 

order to determine the factual dispute.  Titus v. Sullivan, 4 F.3d 590, 593 (8th Cir. 1993). 

In this case, the facts are undisputed, and neither party has submitted evidence of its own 

to show otherwise.  Therefore, the Court will treat the motion as a facial attack and afford the 

Fettigs’, the non-moving party, all the protections afforded by Rule 12(b)(6).  The Court will 
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consider only the complaint and the exhibits attached to the complaint.  See Carlsen v. GameStop, 

Inc., 833 F.3d 903, 908 (8th Cir. 2016) (discussing a facial attack). 

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a pleading to contain a “short 

and plain statement of the claim showing that the pleader is entitled to relief.”  Fed. R. Civ. P. 

8(a)(2).  Rule 12(b)(6) of the Federal Rules of Civil Procedure mandates the dismissal of a claim 

if there has been a failure to state a claim upon which relief can be granted.  In order to survive a 

motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009).  A plaintiff must show that success on the merits is more than a “sheer 

possibility.”  Id.  A complaint is sufficient if its “factual content . . . allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  The court must 

accept all factual allegations as true, except for legal conclusions or “formulaic recitation of the 

elements of a cause of action.”  Id. at 681.  Detailed factual allegations are not necessary under the 

Rule 8 pleading standard, rather a plaintiff must set forth grounds of its entitlement to relief which 

“requires more than labels and conclusions, and a formulaic recitation of the elements of a cause 

of action will not do.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  A complaint does 

not “suffice if it tenders a naked assertion devoid of further factual enhancement.”  Ashcroft, 556 

U.S. at 678 (2009).  The determination of whether a complaint states a claim upon which relief 

can be granted is “a context-specific task that requires the reviewing court to draw on its judicial 

experience and common sense.”  Id. at 679.  Dismissal will not be granted unless it appears beyond 

doubt the plaintiff can prove no set of facts entitling the plaintiff to relief.  Ulrich v. Pop Cnty, 715 

F.3d 1054, 1058 (8th Cir. 2013).   
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III. LEGAL DISCUSSION 

WPX states the Fettigs’ counterclaim should be dismissed for lack of subject matter 

jurisdiction because the Fettigs have not pursued administrative remedies through the BIA for the 

alleged rights-of-way violations.  See Doc. No. 22.  The Fettigs argue the counterclaim should not 

be dismissed because (1) the tribal court has jurisdiction over the claims because the Fettigs’ claims 

are related to breaches of side agreements and not rights-of-way, (2) exhaustion of administrative 

remedies is not required due to the doctrine of futility, and (3) the tribal court has jurisdiction over 

WPX.  See Doc. No. 43.  WPX counters that the Fettigs have not established subject matter 

jurisdiction and the BIA’s procedures should be invoked under the discretionary doctrines of non-

mandatory exhaustion of administrative remedies or primary jurisdiction.  See Doc. No. 47.   

 

A. ADMINISTRATIVE REMEDIES 

WPX maintains the Fettigs counterclaim should be dismissed because they have not 

exhausted their administrative remedies with the BIA.  The Fettigs argue their counterclaim should 

not be dismissed because the facts of this case do not match the purposes of BIA administrative 

review set forth in C.F.R. § 169.401 and they are not required to exhaust administrative remedies 

with the BIA.   

The doctrine of “administrative exhaustion requires a party to follow prescribed procedures 

for obtaining administrative remedies before seeking judicial relief.”  See Klaudt v. United States 

v. Dep’t of Interior, 990 F.2d 409, 411 (8th Cir. 1993).  In Klaudt, the Eighth Circuit Court of 

Appeals held, “the clearly detailed administrative process and remedies [in C.F.R. Part 2] must be 

followed before seeking relief in the court system.”  Klaudt, 990 F.2d at 411.  The doctrine of 

administrative exhaustion is well-established.  Id.  Under 25 U.S.C. § 328, the Secretary of the 
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Interior has explicit rule-making authority to promulgate “rules governing rights-of-way over 

Indian lands and authorized the BIA to administer the regime.”  Id. see also 25 C.F.R. part 169.  

Indian land is land that is held in trust for a tribe by the United States and land owned by individual 

Indians in trust or restricted status.  See Chase v. Andeavor Logistics, L.P., 12 F.4th 864, 868 (8th 

Cir. 2021) (citing 25 C.F.R. § 169.2).  25 C.F.R. § 169.5 enumerates the types of rights-of-way to 

which Part 169 applies.   

25 U.S.C. § 324 and 25 C.F.R. § 169 Subpart C detail the process in which a non-owner 

must obtain the BIA’s approval as well as the “the consent of the owners of the majority interest 

in the land, and the tribe for tribal land.”  See 25 C.F.R. §§ 169.4 and 169.101.  Entities must 

negotiate with tribes and individual landowners.  Id.  If a right-of-way crosses tribal land, a tribe 

has the ability to impose conditions or restrictions.  See Chase v. Andeavor Logistics, L.P., 12 

F.4th at 868 (citing 25 C.F.R. § 169.107(a)).  “For rights-of-way across individually-owned Indian 

land, an applicant must receive consent from the owners of the majority interest in each affected 

tract unless the BIA grants a right-of-way without individual landowner consent because specific 

criteria apply.”  Id.; 25 C.F.R. § 169.107(b)(1)(i)-(iv); 25 U.S.C. § 324.  BIA may help facilitate 

negotiations between the individual Indians and entities seeking a right-of-way.  Id.; 25 C.F.R. § 

169.106.  Payments to landowners must meet the fair market value, as determined under 25 C.F.R. 

§ 169.112.  25 C.F.R. § 169.404 sets forth the regulations BIA must follow for compliance and 

enforcement of rights-of-way.   

In McCarthy v. Madigan, the United States Supreme Court stated that “exhaustion may not 

apply when ‘an agency may be competent to adjudicate the issue presented, but . . . lack[s] 

authority to grant the type of relief requested.’”  Chase, 12 F.4th at 869 (citing McCarthy v. 
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Madigan, 503 U.S. 140, 148 (1992)); see also Alpharma, Inc. v. Pennfield Oil Co., 411 F.3d 934, 

937-38 (8th Cir. 2005).   

Here, dismissal is not appropriate because it is uncertain whether or not the administrative 

process will resolve the Fettigs’ claims.  The Fettigs’ counterclaim shall be stayed for a reasonable 

period of time, in order to allow the BIA to conduct an administrative review of the Fettigs’ claims.  

The parties shall submit status reports to the Court every 90 days to apprise the Court on the status 

of the administrative appeal.  Because the Court has stayed the Fettigs’ counterclaim pending the 

administrative appeal, the Court need not address WPX’s alternative arguments at this time.   

IV. CONCLUSION 

 The Court has carefully reviewed the entire record, the parties’ briefs, and relevant case 

law.  Viewed in a light most favorable to the Fettigs’ at this stage of the case, the record before the 

Court supports a stay.  For the reasons set forth above, the Defendant’s counterclaim (Doc. No. 

16) is STAYED until further order of the Court. 

 IT IS SO ORDERED 

 Dated this 20th day of April, 2022. 

      /s/ Daniel L. Hovland     

      Daniel L. Hovland, District Judge 

      United States District Court 
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