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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 

 
WPX Energy Williston, LLC, 
 
 Plaintiff, 
vs. 
 
Gabriel Fettig, Howard Fettig, Charles 
Fettig, Morgan Fettig, the Honorable 
B.J. Jones, in his capacity as Associate 
Judge of the Three Affiliated Tribes 
District Court, and the Three Affiliated 
Tribes District Court,  
 
 Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

 
Civil No. 1:21-cv-00145 DLH/CRH 

 
 
 

WPX’S REPLY IN SUPPORT OF 
MOTION TO DISMISS FETTIGS’ 

COUNTERCLAIM 

   
Plaintiff WPX Energy Williston, LLC (WPX), submits this reply in support of its motion 

to dismiss (Doc. No. 21) the counterclaim of Defendants Gabriel Fettig, Howard Fettig, Charles 

Fettig, and Morgan Fettig (Fettigs). 

I. INTRODUCTION 

WPX moved to dismiss the counterclaim for lack of subject matter jurisdiction using a 

Rule 12(b)(1) facial and factual attack, and arguing that it was mandatory for Fettigs to exhaust 

BIA remedies prior to lodging their counterclaim and alternatively, that the Court should exercise 

its judicial discretion and order exhaustion. 

Fettigs oppose the motion to dismiss by contending: (1) the tribe has jurisdiction because 

Fettigs’ claims are about breaches of “side agreements” to the BIA right-of-ways and not violations 

of the right-of-ways, (2) exhaustion of BIA remedies is not required, and (3) the tribe has 

jurisdiction over WPX under Montana v. United States, 450 U.S. 544 (1981).  WPX addressed 

Fettigs’ first and last arguments in WPX’s reply in support of motion for preliminary injunction 
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(Doc. No. 44), and will focus here on Fettigs’ failure to establish federal subject matter jurisdiction, 

and on the necessity for invoking the BIA’s administrative procedures. 

II. ARGUMENT 

A. Fettigs have not established a basis for federal subject matter jurisdiction. 
 
Federal courts are of limited subject matter jurisdiction, possessing only that power 

authorized by the Constitution and statute.  Gunn v. Minton, 568 U.S. 251, 256 (2013).  Fettigs 

bear the burden of establishing their counterclaim against WPX lies within the Court’s limited 

jurisdiction.  See Aly v. Hanzada for Import & Export Co., 864 F.3d 844, 847 (8th Cir. 2017).  But 

Fettigs’ counterclaim contains no averments specifying the Court’s jurisdiction to hear their claims 

for breach of contract, accounting, fraud, and punitive damages.  See Doc. No. 16, ¶¶ 13-27.  Nor 

do Fettigs’ other filings explain any basis for federal jurisdiction for their claims.  See Doc. Nos. 

42, 43. 

Instead, Fettigs are asserting their claims arise out of alleged violations of “side 

agreements” that are supposedly separate and distinct from the right-of-ways in question and as 

such, the claims should not be heard in federal court.  Id. at ¶¶ 7, 11, 13-27; see Doc. No. 43, pgs. 

5-6.  Fettigs’ claims are wholly wedded to their theory about the independent status of the “side 

agreements,” and do not evince any basis for federal jurisdiction whatsoever.  And even though 

Fettigs frame their counterclaim as an alternative in the event they cannot continue their tribal suit, 

they have not pleaded violations of the right-of-ways, nor do any of their assertions in the record 

point to a federal question implicated by a dispute over independent “side agreements."  See id.  

Put another way, Fettigs did not shed their “side agreements” theory while pleading their 

counterclaim and have constrained their claims to that context.  See id.  Therefore, Fettigs’ 

counterclaim cannot survive a facial or factual attack under Rule 12(b)(1).  See Branson Label, 
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Inc. v. City of Branson, Mo., 793 F.3d 910, 914-15 (8th Cir. 2015) (explaining parameters of facial 

and factual challenges).  The counterclaim should be dismissed. 

B. The BIA's procedures should be invoked under the discretionary doctrines of 
non-mandatory exhaustion of administrative remedies or primary 
jurisdiction. 

 
In WPX’s initial brief in support of its motion to dismiss Fettigs’ counterclaim, WPX 

argued that exhaustion of administrative remedies with the BIA is required for right-of-way 

disputes, relying in part on Chase v. Andeavor Logistics, L.P., 1:19-cv-00143, 2020 WL 6231891 

(D.N.D. Apr. 6, 2020), which was being reviewed by the Eighth Circuit.  Since then, the Eighth 

Circuit issued its decision in Chase and, among other things, the court held that exhaustion of BIA 

remedies is not required when the BIA is not empowered to grant all the relief being sought.  Chase 

v. Andeavor Logistics, L.P., 12 F.4th 864, 870-71 (8th Cir. 2021).  The Indian allotment owners in 

Chase were seeking damages and injunctive relief for ongoing trespass.  Id. at 866-67.  The Eighth 

Circuit found “nothing in the Indian Right-of-Way Act, 25 U.S.C. §§ 323-28, or its implementing 

regulations, 25 C.F.R. pt. 169, authorizing the BIA to award the Allottees damages or injunctive 

relief for . . . the alleged ongoing trespass.”  Id. at 870.  Therefore, exhaustion of BIA remedies 

was not required for the allotment owners.  Id. 

Like the allotment owners in Chase, Fettigs are seeking damages. There is nothing in the 

Indian Right-of-Way Act or BIA regulations expressly authorizing the BIA to award damages for 

the kind of violations that Fettigs are alleging.  Therefore, because the BIA cannot award damages 

to Fettigs, under Chase the exhaustion of BIA remedies does not appear to be mandatory for 

Fettigs.  Even so, non-mandatory exhaustion should be invoked under the Court’s discretionary 

authority as argued in the alternative in WPX’s initial brief or, in the alternative, the doctrine of 

primary jurisdiction should be applied as it was in Chase. 
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Both the doctrine of primary jurisdiction and the exhaustion of administrative remedies are 

concerned with promoting proper relationships between the courts and administrative agencies 

charged with particular regulatory duties. United States v. Western Pac. R. Co., 352 U.S. 59, 63 

(1956).  Furthermore: 

‘Exhaustion’ applies where a claim is cognizable in the first instance by an 
administrative agency alone; judicial interference is withheld until the 
administrative process has run its course. ‘Primary jurisdiction,’ on the other 
hand, applies where a claim is originally cognizable in the courts, and comes 
into play whenever enforcement of the claim requires the resolution of issues 
which, under a regulatory scheme, have been placed within the special 
competence of an administrative body; in such a case the judicial process is 
suspended pending referral of such issues to the administrative body for its 
views. 
 
No fixed formula exists for applying the doctrine of primary jurisdiction. In 
every case the question is whether the reasons for the existence of the doctrine 
are present and whether the purposes it serves will be aided by its application 
in the particular litigation. These reasons and purposes have often been given 
expression by this Court. In the earlier cases emphasis was laid on the 
desirable uniformity which would obtain if initially a specialized agency 
passed on certain types of administrative questions. More recently the expert 
and specialized knowledge of the agencies involved has been particularly 
stressed. 
 

Id. at 63-64 (citations omitted). 

In Chase, the court preferred the doctrine of primary jurisdiction, given the case’s 

complicated procedural journey.  12 F.4th at 876-78.  Because the BIA was already extensively 

involved in the dispute and had issued several decisions, the court placed importance on a 

procedural distinction between non-mandatory exhaustion and the primary jurisdiction doctrine—

the case would be stayed under the primary jurisdiction doctrine while the BIA continued to 

exercise jurisdiction, whereas the case would have been dismissed if exhaustion was applied, 

thereby likely causing delay.  Id. at 876.  The court determined the doctrine of primary jurisdiction 

should be applied and remanded the case.  Id. at 878.   
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Regardless of which doctrine the Eighth Circuit favored for the matter in Chase, the court 

clearly believed the BIA’s processes should be employed: 

 “The BIA’s role as trustee is the core of the many protections Congress has 
provided for these Indian lands.”  Chase, 12 F.4th at 876. 

 
 “The BIA grants and administers rights-of-way over lands held in trust, and 

it protects those lands . . . from grantees that violate their right-of-way.”  Id. 
 

 “[A]ny action the BIA now takes will be of significance in resolving the 
judicial dispute.”  Id. 

 
 The “BIA may take the position that it has the exclusive right to seek 

damages on behalf of the Allottees.”  Id. at 876-77. 
 

 “The view of the BIA on [the pertinent] legal issues would obviously be 
important.”  Id. at 877. 

 
 “Not only is [a right-of-way] controversy within the BIA’s area of expertise, 

the agency may have or may be able to efficiently develop, facts that may 
be relevant to one or more legal issues.”  Id.   

 
This all holds true for Fettigs’ claims.  Under the same statutes and regulations as in Chase, 

the BIA granted and administers the right-of-ways on Fettigs’ allotments, and thus is charged with 

protecting those lands from violations of the right-of-ways.  As trustee, any action the BIA takes, 

such as to investigate the allegations, could be of significance for any later judicial review or 

action.  For example, the BIA and the parties have not developed a factual record concerning this 

matter.  The BIA should be given the first opportunity to develop a record because the BIA’s 

functions include specialized fact-finding, interpretation of disputed technical subject matter, and 

resolving disputes concerning the meaning of the agency’s regulations.  See Chase, 12 F.4th at 

876-77.  Even when a dispute is not resolved by an administrative review, exhaustion of the 

administrative procedure may produce a useful record for subsequent judicial consideration.  Id. 

at 877. 
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In addition, the BIA is also best equipped to consider the effect of 25 C.F.R. § 169.403(b) on 

Fettigs’ claims.  That regulation states the negotiated remedies—like the $5,000 smoking fine—

are only allowed if the Indian landowners’ “consent also specifies the manner in which those 

remedies may be exercised by or on behalf of the Indian landowners.”  25 C.F.R. § 169.403(b).  

Fettigs’ consent documents do not contain any such specification, nor do any other right-of-way 

documents.  The guidance the BIA can provide with respect to the effect of this absence, and its 

interpretation of 25 C.F.R. § 169.403(b), would be of assistance to the Court. 

Furthermore, the BIA may determine to pursue judicial remedies, including damages, on 

behalf of Fettigs under 25 C.F.R. § 169.405(a)(3), which indicates the BIA may "invoke other 

remedies available under . . . applicable law."  See Chase, 12 F.4th at 869 (indicating the BIA is 

authorized to seek judicial remedies for allottees under similar language in 25 C.F.R. § 169.410)).  

Such legal action, like several other options available to the BIA under 25 C.F.R. § 169.405, could 

be of significance in resolving whatever judicial dispute remains after the administrative process 

is completed, or perhaps lead to resolving the matterlia altogether. 

III. CONCLUSION 

With the current state of the law in the Eighth Circuit, Fettigs cannot ward off injunctive 

relief that will halt the tribal lawsuit.  Their counterclaim will remain, which appears to have been 

brought perhaps as an afterthought.  Its averments are sparse and lacking and almost entirely 

focused on asserting the existence of tribal jurisdiction, not federal jurisdiction, and therefore the 

counterclaim should be dismissed for failure to establish federal subject matter jurisdiction. 

In the alternative, either a dismissal or stay of the counterclaim under the discretionary 

doctrines of non-mandatory exhaustion of administrative remedies or primary jurisdiction should 
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be ordered so the BIA's administrative procedures may play their appropriate role in resolving this 

dispute. 

 
December 6, 2021 By:  /s/ Robin Wade Forward 
  Robin Wade Forward (ID #05324) 

STINSON LLP 
424 South 3rd Street, Suite 206 
Bismarck, ND  58504 
E-mail: rob.forward@stinson.com 
Telephone:  701.221.8600 
 
Attorneys for Plaintiff 
WPX Energy Williston, LLC 
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