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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA 

 
 

James Van Nguyen,                 Case No. 21-cv-00991 
(ECT/TNL) 
          
  Plaintiff,  
 
v. 
 
Patricia Foley, Jody Alholinna, Nancy  
Martin, Charles R. Vig, Keith B. Anderson,  
Rebecca Crooks-Stratton, and Cole W. Miller, 
 
  Defendants. 
 

 
PLAINTIFF’S RESPONSE TO DEFENDANTS FOLEY, MARTIN, VIG, 

ANDERSON, CROOKS-STRATTON AND MILLER’S MOTION TO 
DISMISS 

 
 

INTRODUCTION 
 

 Mr. Nguyen brings his complaint against seven individuals, in both their 

official and personal capacities, whose actions violated Mr. Nguyen’s rights under 

federal and state law. These include six individuals who have called themselves 

“the Community Defendants”, and a seventh, Defendant Alholinna, who was 

charged with acting as guardian ad litem in Mr. Nguyen’s proceedings before the 

Shakopee Mdewakanton Sioux Community Tribal Court. Defendant Alholinna 

filed her own motion to dismiss. This response addresses those issues and 

arguments raised by the Community Defendants.  
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 The Community Defendants’ arguments in favor of dismissing this case all 

fail for a number of reasons. Mr. Nguyen has properly pled his 1983 claims, and 

meets all applicable definitions contained within the statute and related case law. 

Mr. Nguyen’s claims under the Indian Civil Rights Act (“ICRA”) are also 

properly pled and the facts as alleged meet all applicable standards and definitions. 

His Stored Communications Act (“SCA”) claim succeeds because it is alleged that 

certain Community Defendants were involved in the illegal interception of 

communications between Mr. Nguyen and the attorney representing him in his 

tribal court proceedings, communications that were likely used to improperly alter 

the course of Mr. Nguyen’s extremely lengthy series of tribal court actions. 

Finally, Mr. Nguyen’s state-law tort claims are properly pled and should be 

maintained along with the federal claims presented in his complaint.  

 As sovereign immunity does not attach to these facts and defendants, and 

none of Plaintiff’s claims are time-barred, the Community Defendants’ motion 

must be dismissed.  

FACTS 

Mr. Nguyen incorporates by reference the facts alleged in his Amended 

Complaint and in his Memorandum in Response to Defendant Alholinna’s Motion 

to Dismiss, filed contemporaneously with this instant motion. 

LEGAL ARGUMENT AND AUTHORITIES 

Under Rule 12(b), “[a] court may dismiss a complaint only if it is clear that 

no relief could be granted under any set of facts that could be proved consistent 

CASE 0:21-cv-00991-ECT-TNL   Doc. 33   Filed 06/22/21   Page 2 of 24



	
	
3	

with the allegations.” Hishon v. King & Spalding, 467 U.S. 69, 73 (1984). In 

considering a motion to dismiss, the Court must “take the well-pleaded allegations 

of the complaint as true, and construe the complaint, and all reasonable inferences 

arising therefrom, most favorably to the pleader.” Schoolhouse, Inc. v. 

Anderson, 2000 WL 34503130, at *2 (D. Minn. 2000). 

A motion to dismiss a complaint should not be granted unless “it appears 

beyond doubt that the plaintiff can prove no set of facts which would entitle him to 

relief.” Valardi v. Yellow Page Publishers, Inc., 2000 WL 34494808, at *1 (D. 

Minn. 2000).  Moreover, a “complaint should not be dismissed merely because a 

plaintiff’s allegations do not support the particular legal theory he advances, for 

the court is under a duty to examine the complaint to determine if the allegations 

provide for relief on any possible theory.” Thomas W. Garland, Inc. v. City of St. 

Louis, 596 F.2d 784, 787 (8th Cir.1979). Nor should a complaint be 

dismissed merely because it “does not state with precision all elements that give 

rise to a legal basis for recovery” or “because the court doubts that a plaintiff will 

prevail in the action.” Mahoney v. Northwest Airlines Pension Plan for Contract 

Employees, 2004 WL 114946, at *7 (D. Minn. 2004)(quoting Thomas W. Garland, 

Inc., 596 F.2d, at 787)). The reason for a court’s deference to the nonmoving party 

in deciding whether to dismiss a complaint is that “[t]hat determination is properly 

made on the basis of proof and not merely on the pleadings.” Thomas W. Garland, 

Inc., 596 F.2d, at 787. 
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I. THE COMMUNITY DEFENDANTS ARE NOT PROTECTED BY 
SOVEREIGN IMMUNITY, AS THEY HAVE ACTED OUTSIDE OF 
ANY AUTHORITY THE SMSC COULD BESTOW 
 
The Community Defendants request that this Court dismiss all claims 

brought against them based solely on sovereign immunity. However, the same 

treaties and legislative actions that form the basis for sovereign immunity for 

tribes do not provide any protection to the Community Defendants as it relates to 

the claims in Mr. Nguyen’s complaint.   

A. The Community Defendants are not protected by sovereign 
immunity for their actions, and cases cited in their brief are 
inapplicable. 
 

The Community Defendants, as they self-proclaim themselves, are not the 

Shakopee Mdewakanton Sioux Community, nor do they share any of the same 

legal protections for the actions alleged in Mr. Nguyen’s complaint. They are six 

individuals that were acting officially, individually, or at times both, but the 

actions alleged are nonetheless illegal, unconstitutional, improper and tortious, and 

thus fall outside of any immunity that may apply if the facts were different. In 

acknowledging the Shakopee Mdewakanton Sioux as a federally recognized tribe, 

Congress assuredly did not intend to also protect a group of individuals from 

conduct on behalf of a tribe and against a non-member, United States citizen, 

when that power was never afforded to the tribe in the first place.  

Most of the cases cited in the Community Defendants’ brief are easily 

distinguished. The Community Defendants cite to Brokinton v. City of Sherwood 

for support, but that case involved qualified immunity for a city sheriff and makes 
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no mention of tribal officials or tribal courts, and actually has no relation to any 

tribe at all. 503 F.3d 667 (8th Cir. 2008).  Defendants also cite to the Ninth Circuit 

case of Cook v. AVI Casino Enters., Inc,  but that case is also distinguishable, as it 

involved dram shop and negligence claims stemming from a drunk driving 

accident. 548 F.3d 718 (9th Cir. 2008). Specifically, two tribal casino employees, 

who were accused of acting within the scope and course of their employment (not 

sued in their individual and official capacities), had over served alcohol to a third 

tribal casino employee who was subsequently involved in an accident. Id. at 721. 

Defendants do cite to an on-point case, N. States Power Co. v. Prairie 

Island Mdewakanton Sioux Indian Cmty., 991 F.2d 458 (8th Cir. 1993). There, this 

District denied the tribal court’s motion to dismiss, holding that, “When the 

complaint alleges that the named officer defendants have acted outside the amount 

of authority that the sovereign is capable of bestowing, an exception to the 

doctrine of sovereign immunity is invoked.”  Id. at 460.  

That is exactly the case here. The claims brought forth by Mr. Nguyen 

allege that illegal actions and fraudulent evidence, further detailed infra, caused 

him to spend years tied up in a biased tribal court,1 in addition to depriving him of 

his rights as a father.  

	
1 Mr. Nguyen is still being harassed by the tribal courts. Exhibit A (Tribal Court 
Clerk’s Notice and Order from Judge Buffalo) to this response shows that Mr. 
Nguyen was prohibited from filing any further action in SMSC Tribal Courts until 
he paid a fine and wrote a letter of apology to the clerk of courts. Exhibit B (Mr. 
Nguyen’s apology letter) highlights the harassing and biased nature of the order 
and the tribal courts toward Mr. Nguyen, in addition to the type of clear supporting 
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II. EVEN IF THE COMMUNITY DEFENDANTS WERE ENTITLED 
TO IMMUNITY, NGUYEN’S INDIVIDUAL CAPACITY CLAIMS 
MUST SURVIVE AS NO IMMUNITY ATTACHES 

 
On the merits, to establish personal liability in a § 1983 action, it is enough 

to show that the official, acting under color of state law, caused the deprivation of 

a federal right. Kentucky v. Graham, 473 U.S. 159, 166 (1985) And, “[t]he 

protection offered by tribal sovereign immunity here is no broader than the 

protection offered by state or federal sovereign immunity.” Lewis v. Clarke, 137 

S.Ct. 1285, 1292 (2017). 

“[I]n a suit brought against a tribal employee in his individual capacity, the 

employee, not the tribe, is the real party in interest and the tribe’s sovereign 

immunity is not implicated. That an employee was acting within the scope of his 

employment at the time the tort was committed is not, on its own, sufficient to bar 

a suit against that employee on the basis of tribal sovereign immunity.” Lewis v. 

Clarke, 137 S.Ct. 1285, 1288 (U.S. 2017). “[C]ourts must determine whether tribal 

sovereign immunity applies by evaluating whether the sovereign is the ‘real party 

in interest.’” Eyck v. United States, 463 F.Supp.3d 969, 977 (D.S.D., 2020)(citing 

Lewis, 137 S.Ct. at 1290). “[T]he general criterion for determining when a suit is 

in fact against the sovereign is the effect of the relief sought.” Id. (emphasis 

original). A sovereign is not the “real party in interest,” if “[t]he judgment sought 

	
evidence that has been routinely ignored throughout his tribal litigation. While 
outside the pleadings, these documents provide evidence of the extraordinary 
challenges Mr. Nguyen has faced over the better part of a decade in the tribal 
proceedings.   

CASE 0:21-cv-00991-ECT-TNL   Doc. 33   Filed 06/22/21   Page 6 of 24



	
	
7	

will not require action by the sovereign or disturb the sovereign’s property”. Id., at 

978. Conversely “[a] suit is against the sovereign if ‘the judgment sought would 

expend itself on the public treasury or domain, or interfere with the public 

administration,’ or if the effect of the judgment would be ‘to restrain the 

Government from acting or to compel it to act.’ Pennhurst State School & Hosp. v. 

Halderman, 465 U.S. 89, 102, FN 11 (U.S.Pa.,1984)(quoted by Eyck, 463 

F.Supp.3d, at 977–78). 

A. Nguyen’s individual-capacity claims against the Community 
Defendants must survive.  

 
Despite Defendants’ characterizations, nothing about SMSC tribal 

governance is threatened by Nguyen’s requested relief. The named individual 

Defendants have been accused of trying to deprive Mr. Nguyen of access to his 

child that would otherwise be afforded in a proper and unbiased tribunal. Mr. 

Nguyen’s requested relief all relates to restoring his rights as a father and 

receiving compensation for needing to litigate for years when his rights should 

never have been terminated in the first place.  

Defendants cite to Hardin v. White Mountain Apache Tribe to argue that 

Mr. Nguyen is trying to “curb or restrain” tribal governance. 779 F.2d 476 (9th Cir. 

1985). Yet, Mr.  Nguyen isn’t challenging the SMSC’s right to refuse access to 

certain non-members or conduct its own courts as the Community sees fit. This 

case is about ensuring that individual actors within the Community system cannot 

use tribal mechanisms to harass litigants in its courts or to improperly influence 

CASE 0:21-cv-00991-ECT-TNL   Doc. 33   Filed 06/22/21   Page 7 of 24



	
	
8	

the course of internal litigation. If such individuals are allowed to shield 

themselves from liability for such actions, litigants in SMSC courts will always 

face the potential for collateral attacks by the very Community they are forced to 

have adjudicate their cases.   

Mr. Nguyen has alleged that the Community Defendants were acting in 

their individual capacity, as well as their official capacity. For acts conducted in 

their individual capacity, there can be no argument that they were somehow 

protected by absolute tribal sovereign immunity. As individuals, their actions are 

no different than any other citizen and they should be held to the same standards 

under the law. To the degree the Community Defendants were acting in their 

official capacity, there is no colorable argument that the SMSC was capable of 

bestowing the ability to improperly restrict Mr. Nguyen’s constitutional rights and 

his rights as a father to four members of its business council and two members of 

its child and family services department. 

B. Dismissal is inappropriate, as Mr. Nguyen deserves to discover 
his case to learn the true scope of the Community Defendants’ 
roles to prove his claims. 

 
As with Defendant Alholinna, discovery will show exactly what actions 

may or may not have fallen within an individual or official capacity, and thus, the 

exact remedies that could be afforded through this action. At this stage, the 

collective Defendants have not extensively argued the merits of Plaintiff’s factual 

allegations. Instead, they rely on claims of immunity and time bars. Plaintiff’s 

responsive briefs show how those arguments fail, and hence, the claims are only 
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subject to the Rule 12 standard. At this stage, taking “the well-pleaded allegations 

of the complaint as true, and constru[ing] the complaint, and all reasonable 

inferences arising therefrom, most favorably to the pleader,” Mr. Nguyen’s claims 

must proceed. Discovery will show the degree to which the Defendants were 

acting in an official or individual role at each stage of the factual background, yet 

the alleged actions remain the same regardless of that role and Mr. Nguyen must 

be afforded a fair opportunity to prosecute his case.  

 As the Community Defendants do not enjoy the sovereign immunity of a 

federally recognized tribe, their motion must be dismissed. Even if they were 

entitled this immunity, their actions, as detailed in Mr. Nguyen’s complaint and 

supra, fall far outside the protections of any such immunity, and thus the present 

motion must be dismissed.  

III. MR. NGUYEN HAS EXHAUSTED HIS TRIBAL COURT 
REMEDIES. THE TRIBAL COURT HAS TOLD HIM SO.  

 
Mr. Nguyen has spent the better part of a decade fighting for his rights as a 

father in the tribal court of a Community that has long since deemed him a threat 

to their “health, safety and general welfare.” (See No-Trespass Orders). Yet, Mr. 

Nguyen endured and received a final ruling on his appeal last summer. (See 

Exhibit C, Opinion and Order from Tribal Appellate Court).  Despite this order, he 

has also received more orders from the lower court as recently as April 15, 2021 

that refuse to adhere to the Appellate Order and restrict Mr. Nguyen from any 

further filing. Even if Nguyen could rely that continued proceedings would be 
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unbiased despite the Community’s already clear view that he is a harmful outsider, 

the Tribal Appeals Court has already given their ruling, thus exhausting Nguyen’s 

remedies in Tribal Court. And as the Community Defendants acknowledge, Mr. 

Nguyen has already brought some of the evidence presented in his complaint to 

the tribal courts and was unsurprisingly denied any remedy. (Doc. 24 at 30).  

As nothing remains to be adjudicated in James’s tribal matters as it relates 

to the claims in Mr. Nguyen’s complaint here, this Court can appropriately 

adjudicate the claims presented therein. Contrary to the Community Defendants’ 

assertion, Mr. Nguyen is not required to name a tribal judge in his complaint in 

order to seek the relief requested.  

A. If Mr. Nguyen has not exhausted his Tribal Court remedies, the 
Community Defendants’ arguments related to statutes of 
limitations cannot stand.  

 
If this Court decides that Nguyen has not in fact exhausted his Tribal 

remedies, then it cannot also allow the Community to claim that the statutes of 

limitations on several of his claims have expired. To do so would allow a tribal 

court, under the types of facts presented in Mr. Nguyen’s complaint, to tie up a 

matter in the tribal courts until applicable statutes ran, putting up yet another 

extraordinary roadblock for litigants seeking a remedy for injustice within the 

tribal system, whether or not the actions were committed by officials or 

individuals.  
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IV. MR. NGUYEN DOES NOT CHALLENGE A TRIBE’S AUTHORITY 
TO EXCLUDE NON-MEMBERS, MERELY THAT THE USE OF 
THAT AUTORITY HERE WAS FOR AN IMPROPER PURPOSE 
AND WITH AN ULTERIOR MOTIVE 

 
As stated, Nguyen does not challenge a tribe’s authority to exclude non-

members from the reservation, nor any other right of the tribe to properly govern 

itself as it sees fit within the boundaries of the law. Here, the use of that authority 

was conducted improperly by certain individuals, and with the purpose of 

violating Mr. Nguyen’s rights, harassing Mr. Nguyen, restricting his rights as a 

father, and trying to alter the course of Nguyen’s pending cases before the tribal 

courts.  

The no-trespass orders further prove that Mr. Nguyen was forced to fight 

for years in a tribunal that publicly and explicitly viewed him as a, “threat to the 

health, safety and welfare of the Community.” It is clear to see how this bias 

would affect a litigant’s fair chance at justice in any other sort of setting. If a 

litigant in a divorce proceeding in state court in Hennepin County was publicly 

banned from even entering the County, without any accusation or evidence of 

criminal or improper activity, that litigant would have a colorable argument that 

they should be entitled to prosecute their case is a different venue. Add to that a 

district court judge refusing to adhere to an appellate court ruling favoring the 

“threatening” non-member, and instead forcing that same person to pay a fine and 

write an apology letter, anybody would find that set of facts to be the antithesis of 

justice.  
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Again, Mr. Nguyen makes no argument regarding a tribe’s right to issue a 

no-trespass order. Yet, here it is plausible, given the past relationship between 

individual members of the Business Council and Mr. Nguyen, that those 

Defendants would have used their power and station for the improper motive of 

ensuring that Mr. Nguyen found no success in his tribal court endeavors. It is in 

this way that the no-trespass orders are relevant to Mr. Nguyen’s claims.  

V. NGUYEN HAS STATED A VALID CLAIM UNDER 42 U.S.C. § 1983 
 

Within the meaning of §1983, “[a] government official in the role of 

personal-capacity defendant [] fits comfortably within the statutory term ‘person.’” 

Hafer v. Melo, 502 U.S. 21, 27 (1991)(quoting Will v. Michigan Dept. of State 

Police, 491 U.S. 58, 71, FN. 10(1989) (“[A] state official in his or her official 

capacity, when sued for injunctive relief, would be a person under § 1983 because 

‘official-capacity actions for prospective relief are not treated as actions against 

the State’ ”)(quoting Kentucky v. Graham, 473 U.S. 159, 167, FN 14 (1985)). 

Therefore, a state official sued for damages in their personal capacities are 

considered “persons,” while entities sued for injunctive relief are likewise 

considered “persons,” because actions for injunctive relief are not treated as 

actions against the state.  

Here, Nguyen is suing the defendants in their personal and official 

capacities for damages and/or injunctive relief. Nguyen has yet been afforded the 

opportunity to conduct discovery into the merits of his claims. However, pending 

further discovery, the facts as pled support a claim for damages against the 
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defendants in their individual capacities, because they violated several federal 

statutes to cause him emotional, physical and monetary damages. Moreover, the 

facts as pled could support a claim for injunctive relief against the defendants in 

their official capacities, based on an unconstitutional custom or policy of the tribe 

as applied to non-members. Therefore, the Court should deny the Defendants’ 

motion to dismiss, based on them not being “persons,” because the facts as pled 

could support a claim for damages or injunctive relief in their personal or official 

capacities.  

Mr. Nguyen has not sued the SMSC or any of its departments. Nguyen has sued 

seven individuals who were acting in part under their authority as tribal officials or 

appointees, and in part in their own individual capacities. Discovery in this matter 

will show which specific acts were pursuant to which of these roles. But as alleged 

in Nguyen’s complaint, these actors were conferred their power related to the 

adjudication of A.J.N.’s custody by federal and Minnesota law. The Defendants in 

this action only had control of Mr. Nguyen and his daughter through the state 

policy of transferring custody cases to tribal courts. While they have all acted 

improperly and in violation of a number of Mr. Nguyen’s rights, they were 

nonetheless allowed access to do so through this policy.  

The Community Defendants argue that the Constitution and its 

amendments do not apply to tribes exercising governmental powers. Again, Mr. 

Nguyen does not dispute this assertion, but also does not allege that the actions by 

the Community Defendants were pursuant to the exercise of tribal government. 
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Mr. Nguyen has alleged that seven individuals within the tribal system acted 

improperly and outside their authority to deprive Mr. Nguyen of his rights. Surely 

the SMSC would not argue that the actions alleged in Nguyen’s complaint, taken 

as true, could be said to be in furtherance of tribal governance.  

A. The Business Counsel Defendants actions deprived Mr. Nguyen of 
his due process rights.  
 

The Supreme Court has “consistently has held that some form of hearing is 

required before an individual is finally deprived of a property interest.” Mathews 

v. Eldridge, 424 U.S. 319, 333 (1976). And, this Court would not be “alone in 

recognizing that the right to be heard before being condemned to suffer grievous 

loss of any kind, even though it may not involve the stigma and hardships of a 

criminal conviction, is a principle basic to our society.” Joint Anti-Fascist Refugee 

Committee v. McGrath, 341 U.S. 123, 168 (1951). “Procedural due process 

constrains government decisions ‘which deprive individuals of ‘liberty’ or 

‘property’ interests within the meaning of the Due Process Clause of the Fifth or 

Fourteenth Amendment.’” Kroupa v. Nielsen, 731 F.3d 813, 818 (8th Cir. 

2013)(quoting Mathews, 424 U.S, at 332). Nguyen has already explained that 

“[t]he liberty interest at issue in this case—the interest of parents in the care, 

custody, and control of their children—is perhaps the oldest of the fundamental 

liberty interests recognized by this Court.” Troxel v. Granville, 530 U.S. 57, 65 

(2000). And, the Due Process Clause requires that the person whose rights are 

being interfered with receives notice and has an “opportunity to be heard at a 
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meaningful time and in a meaningful manner.” Mitchell v. Dakota County Social 

Services, 959 F.3d 887, 897 (8th Cir. 2020). Ultimately, whether the procedures 

followed to deprive a person of constitutional rights comports with procedural due 

process requirements considers these factors: 

1. First, the private interest that will be affected by the official action;  
2. Second, the risk of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or substitute 
procedural safeguards; and finally,  

3. The Government's interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute procedural 
requirement would entail. 

Mathews v. Eldridge, 424 U.S., at 335. 
 

A. The Business Council’s Ex Parte Order Affected Nguyen’s 
Fundamental Liberty Interests in Raising His Daughter. 

The business council is a government agency of the tribe, which is 

responsible for passing ordinances, with the effect of law, and administering the 

“day to day affairs of the tribe.” (See Exhibit D, Resolution No. 70-11-12-01 at 2). 

The Business Council’s no-trespass order against Nguyen, when combined with 

the Tribal Court’s order to keep his daughter a ward of the tribe, effectively 

prohibits Mr. Nguyen from seeing his daughter. Mr. Nguyen is banned from being 

in the same area as his daughter, while his daughter is effectively forced to remain 

in the area that Nguyen is banned from. Thus, Nguyen’s liberty interest in raising 

his daughter is burdened by the no trespass order issued by the Business Council 

Defendants, because he is not able to see his daughter while she is on the 

reservation, and she is to remain on the reservation as an indefinite ward of the 
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tribe. Therefore, this Court should find that the no-trespass orders of the Business 

Council Defendants significantly affect Nguyen’s fundamental liberty interest in 

raising his daughter, because they effectively prohibit him from being able to raise 

her while she is on the reservation, which demands the highest procedural 

safeguards to pass constitutional muster. 

Here, the Business Council Defendants did not give Nguyen an opportunity 

to be heard at a meaningful place nor at a meaningful time at any point. They 

simply held an ex-parte hearing and unilaterally banned Mr. Nguyen from being 

able to see his daughter, simply for seeking an order for protection against a tribal 

member. The risk of an erroneous deprivation of Nguyen’s parental rights was 

great given the sought order for protection. It is not surprising given other bias in 

the SMSC that the Business Council would side with a member, over the pleas of 

a non-member, with no record from which to base its decision. Still, had the 

Business Council Defendants simply given Nguyen an opportunity to explain why 

he sought an order for protection against their members, it would have provided 

the procedural safeguard of ensuring an open record for appellate review. 

Unfortunately, the Business Council has no such procedures in place. Now, Mr. 

Nguyen is forced to seek this Court’s review for these deprivations 

As Mr. Nguyen’s due process claims pursuant to Section 1983 have been 

properly pled with particularity, these claims must survive, and the present motion 

must be denied.  
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VI. NGUYEN HAS ALLEGED A PROPER CLAIM UNDER ICRA 

“The ICRA requires tribal courts to exercise their jurisdiction in a manner 

consistent with due process and equal protection.” DeMent v. Oglala Sioux Tribal 

Court, 874 F.2d 510, 514 (8th Cir. 1989)(permitting habeas corpus review under 

ICRA for child custody determination). Accordingly, “[t]he habeas corpus 

provision of the ICRA [25 U.S.C§1303] authorizes any person ‘detained’ by order 

of an Indian tribe to test the validity of that detention in federal court by way of a 

writ of habeas corpus.” Id., at 515. 

“Congress appears to use the terms ‘detention’ and ‘custody’ 

interchangeably in the habeas context.” Poodry v. Tonawanda Band of Seneca 

Indians, 85 F.3d 874, 891 (2nd Cir. 1996). But, “[i]t is well established that 

actual physical custody is not a jurisdictional prerequisite for federal habeas 

review.” Id., 893. Indeed, in the Eighth Circuit, “an order excluding a nonmember 

from a reservation is subject to review in federal district court under the habeas 

corpus provisions of 25 U.S.C. § 1303.” Penn v. U.S., 335 F.3d 786, 789 (8th Cir. 

2003). Ultimately, “[o]ne seeking to invoke jurisdiction of a federal court under § 

1303 must demonstrate, …, a severe actual or potential restraint on 

liberty.” Poodry, 85 F.3d, at 880. “The liberty interest at issue in this case—the 

interest of parents in the care, custody, and control of their children—is perhaps 

the oldest of the fundamental liberty interests recognized by this Court.” Troxel, at 

65. 
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A. Nguyen only seeks habeas corpus relief under ICRA, which he 
has properly pled.  

 
Nguyen’s only requested relief under ICRA is the relief of habeas corpus. 
Nguyen’s other requested forms of relief all stem from other causes of actions and 
statutes. As stated below, Nguyen has properly pled an ICRA violation and the 
requested relief is appropriate.  

Defendants argue that the Lehman case stands for the proposition that the 

“detention” and “custody” factors of the ICRA determination cannot be met here. 

Yet Lehman is clearly distinguishable. There, a custody determination was made 

and the child ended with an actual foster family. The tribal court has not done that 

here. Instead, they have deemed her a “ward of the court”, which in essence, is a 

ward of the SMSC tribe. They have additionally put A.J.N. at further risk by also 

ordering her to spend extended time with a mother who is struggling with a 

number of mental health issues including serious addiction and violent tendencies.  

B. The Business Council’s Order Banning Nguyen From Tribal 
Lands Provides A Basis for Habeas Review. 
 

In Poodry, the court held that “banishment has clearly and historically been 

punitive in nature” and a “severe restraint on liberty” which triggers the right to 

habeas corpus review. Id. 85 F.3d at 889, 895. Here, the Business Council 

Defendants permanently banished Mr. Nguyen from entering SMSC lands. The 

Business Council’s ex parte order restrains Mr. Nguyen from being on tribal 

property for any reason other than to attend court as a party. The tribal court has 

ordered that Mr. Nguyen daughter be made a ward of the court, bound to the tribal 

property, from which Nguyen is prohibited. This ex parte order provides an actual 

restraint on Nguyen’s essential liberties as a parent, when combined with the tribal 
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court order making his daughter a ward, because he is effectively banned from see 

her while she is bound under the court’s order. Therefore, the Court should find 

that habeas corpus is warranted under ICRA in this case.  

 
VII. NGUYEN STATES A PROPER CLAIM UNDER THE STORED 

COMMUNICATIONS ACT 
 

A. Mr. Nguyen’s complaint properly alleges that Foley, and 
perhaps others, had access to the content in the privately stored 
communications and Defendant Alholinna assisted in using those 
communications improperly.  
 

It cannot be known from the facts currently available to Mr. Nguyen 

whether certain Community Defendants had access to the same accounts that Ms. 

Gustafson had. The text messages between Ms. Foley and Ms. Gustafson clearly 

show that Ms. Foley was acting in concert with Ms. Gustafson. It is highly 

probable that others involved in the investigation were proceeding similarly, or 

were attempting to access the same information, given the clear bias alleged in Mr. 

Nguyen’s complaint and shown by tribal court orders and no-trespass directives. 

At this stage of litigation, Mr. Nguyen is entitled to know exactly how much 

involvement there was from Defendants Foley, Martin or Alholinna as it relates to 

the illegal interception of his confidential communications between he and his 

attorney and thus, dismissal would be wholly inappropriate.  

While Defendants cite only to cases from the Middle District of Florida and 

the Western District of Kentucky for their claim that Mr. Nguyen is barred from 

suit against certain Community Defendants. Yet even the court in Vista Marketing, 
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LLC v. Burkett, acknowledged that Section 2701(a), includes a provision allowing 

for those that also “intentionally exceeded an authorization” to illegally access 

stored electronic data. That is exactly what Mr. Nguyen alleges here and at the 

Rule 12 stage, Mr. Nguyen should be allowed further discovery to learn the extent 

of the actions of the Community Defendants regarding his privately stored, 

electronic data.  

B. Nguyen’s SCA claim is not time-barred, as equitable tolling of 
the statute applies.   
 

The party seeking equitable tolling has the burden to show that (1) he 

has been pursuing his rights diligently, and (2) some extraordinary 

circumstance stood in his way. Kampschroer v. Anoka County, 57 F.Supp.3d 

1124 (D. Minn. 2014). 

As with Defendant Alholinna’s claims that the statute of limitations has 

run, Mr. Nguyen meets his burden to show that equitable tolling applies here as (1) 

he has been pursuing all the rights asserted in this action diligently over the course 

of seven years; and, (2) he has been forced to assert his rights as father in a biased 

tribal court system, in some ways assisted by the actions of the Defendants in this 

matter.  

The tribe continues to assert that A.J.N. is a ward of the court. The tribe 

was able to provide a false foundation for this assertion through, among other acts, 

tribal employees gaining access to stored electronic communications between a 

nonmember litigant within its courts and his attorney acting in those same 
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proceedings. Furthermore, the Community Defendants acknowledge that Mr. 

Nguyen tried to bring this conduct before the tribal court. (Doc. 24 at 30). 

Unsurprisingly, the tribal court was not interested in taking action.2  

As Mr. Nguyen has met his burden to show equitable tolling of the statute 

of limitations, his claim under the stored communications act is not barred and 

must survive the Community Defendants’ motion. 

VIII. PLAINTIFF’S STATE LAW TORT CLAIMS DO NOT FAIL FOR A 
LACK OF INDEPENDENT FEDERAL JURISDICTION OR FOR 
FAILURE TO EXHAUST TRIBAL REMEDIES 

 
Nguyen’s federal law claims provide the supplemental jurisdiction for his state 

law claims, and thus, those do not fail for lack of jurisdiction. As Nguyen has also 

exhausted all potential tribal remedies, Nguyen’s state law claims must survive 

and attached to the federal claims presented in his complaint.  

A. Nguyen states a proper claim for abuse of process. 
 

To succeed on a claim for the intentional tort of abuse of process, a plaintiff 

must show (1) the existence of an ulterior purpose or motive underlying the use of 

process, and (2) some act in the use of the legal process not proper in the regular 

prosecution of the proceedings. Young v. Klass, 776 F.Supp.2d 916, 924 (D. Minn. 

2011). As Mr. Nguyen has properly pled both elements, he is entitled to have his 

claims heard on the merits. 

	
2 In addition to showing the bias of the tribal court, this further highlights Mr. 
Nguyen’s extensive efforts to exhaust all remedies in the tribal system before 
coming before this Court. 
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The facts pled by Nguyen are that Defendants coordinated to improperly affect the 

tribal court proceedings. This ulterior purpose satisfies the first prong of an abuse 

of process claim, and the result, an improper opening of a child welfare matter, 

was certainly outside the scope of the proceeding. The Community Defendants 

claim that certain actions were made pursuant to their roles in the child welfare 

proceeding, yet that proceeding never would have went forth but for the improper 

actions of the named defendants. That is clear proof of an ulterior motive and a 

result not intended by the original proceeding. Further the unconstitutional, illegal 

and improper acts cited herein and in Mr. Nguyen’s complaint fall far outside the 

regular prosecution of such proceedings. 	

As with Nguyen’s other claims, the claims are also not time barred. Mr. Nguyen 

has constantly fought for his rights in the tribal courts, as he was required to do.  

As this Court stated in Mr. Nguyen’s jurisdictional fight, he could not return to 

federal court until he had exhausted all of his tribal remedies. Accordingly, Mr. 

Nguyen has attempted every possible avenue for a remedy available under the 

SMSC system. Now that those have been exhausted, he is coming before this 

Court for a remedy for the abuses.  

B. Nguyen has stated a proper claim for intentional infliction of 
emotional distress 

 
For the same reasons as stated regarding Mr. Nguyen’s other state law 

claims, he meets both elements for the equitable tolling of the statute. Defendants 

only other challenge is that the conduct was not “extreme and outrageous as a 
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matter of law.” (Doc. 24 at 36). To say so is an insult. As Defendants cite to 

Landeslag v. KYMN, “Conduct is extreme and outrageous when it is so atrocious 

that it passes the boundaries of decency and is utterly intolerable to the civilized 

community.” 664 N.W.2d 860, 865 (Minn. 2005). The illegal and unconstitutional 

actions by the Community Defendants alleged in Mr. Nguyen’s complaint ensure 

that Mr. Nguyen loses more time with his daughter as each day passes and has to 

spend outrageous amounts of time and money to fight in a tribunal that has shown 

its bias repeatedly. In this case, it is certainly plausible that jurors in our “civilized 

community” would find it “atrocious” that a father would be forced to spend 

almost seven years litigating in costly and exhausting proceedings trying to regain 

access to his daughter, while that same tribunal was exclusively run by a 

Community who was publicly attempting to harass and intimidate him, even going 

so far as to ban him from the reservation, coordinate to intercept his 

communications with his lawyer in the tribal court proceedings, and assist in 

presented false and fabricated information to the tribunal hearing his cases. 

Mr. Nguyen has certainly pled conduct that would be extreme and 

outrageous to the average juror, and certainly to any civilized parent. These facts 

should go to a jury and cannot be determined as a matter of law. Accordingly, the 

Community Defendants’ motion must be dismissed.   

CONCLUSION 
 

 For the foregoing reasons, the Community Defendants’ motion must be 

denied.  
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Respectfully submitted: June 22, 2021 /s/ Robert R. Hopper 
      Robert R. Hopper, Esq. (#208760) 
      Robert R. Hopper & Associates, LLC 
      333 South 7th Street, Suite 2450 
      Minneapolis, MN 55402 
      T: (612) 455-2199 
      F: (612) 455-1689 
      E: Robert.hopper@robertrhopper.com 
 
      Attorneys for Plaintiff 
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