
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA 

 
 

James Van Nguyen,                Case No. 21-cv-00991(ECT/TNL) 
          
  Plaintiff,  
 
v. 
 
Patricia Foley, Jody Alholinna, Nancy  
Martin, Charles R. Vig, Keith B. Anderson,  
Rebecca Crooks-Stratton, and Cole W. Miller, 
 
  Defendants. 
 

 
PLAINTIFF’S RESPONSE TO DEFENDANT ALHOLINNA’S  

MOTION TO DISMISS 
 

 
INTRODUCTION 

 
  Defendant Alholinna moves to dismiss Plaintiff’s (herein “Mr. Nguyen”) 

substantive and procedural due process claims, abuse of process claim, and his claim for 

intentional infliction of emotional distress. Alholinna bases her motion to dismiss on Fed. 

R. Civ. P. 12(b)(6), also claiming she is entitled to absolute quasi-judicial immunity as a 

court appointed guardian ad litem and that certain claims are time barred. These 

arguments fail for several reasons.    

Guardians ad litem (GALs) based in and appointed by tribal court do not receive 

the same protections as those acting under state and federal law, certainly not absolute 

quasi-judicial immunity from suit, particularly when they are acting outside the scope of 

the court’s discretion.  Further, Mr. Nguyen’s claim for intentional infliction of emotional 

distress must remain as equitable tolling has stayed the running of the statute. Finally, 

CASE 0:21-cv-00991-ECT-TNL   Doc. 32   Filed 06/22/21   Page 1 of 16



 2 

Mr. Nguyen’s claim for abuse of process is properly pled and must not be dismissed on a 

Rule 12 basis.  

For these reasons, Defendant Alholinna’s motion to dismiss must be denied.  

FACTS 

Mr. Nguyen incorporates by reference the facts alleged in his Amended 

Complaint and in his Memorandum of Law in Support of his Opposition to Defendants 

Patricia Foley, Nancy Martin, Charles R. Vig, Keith B. Anderson, Rebecca Crooks-

Stratton, and Cole W. Miller’s motion to dismiss, filed contemporaneously with this 

instant motion. 

LEGAL ARGUMENT AND AUTHORITIES 
 

On a motion to dismiss brought pursuant to Federal Rule of Civil Procedure 

12(b)(6), the Court “must take the well-pleaded allegations of the complaint as true, and 

construe the complaint, and all reasonable inferences arising therefrom, most favorably to 

the pleader.” Morton v. Becker, 793 F.2d 185, 187 (8th Cir. 1986). “To survive a motion 

to dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a 

claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S.544, 570 (2007)). A claim is facially 

plausible “when the Mr. Nguyen pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Id. 

In light of the Twom-bal formulation of the standard, the Eighth Circuit Court of 

Appeals has recognized that, “[t]o survive a motion to dismiss, a complaint must contain 

factual allegations sufficient ‘to raise a right to relief above the speculative level....’ 

” Parkhurst v. Tabor, 569 F.3d 861, 865 (8th Cir.2009) (quoting Bell Atlantic, 550 U.S. 
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at 555, 127 S.Ct. 1955). To put it another way, “the complaint must allege ‘only enough 

facts to state a claim to relief that is plausible on its face.’ ” B & B Hardware, Inc. v. 

Hargis Indus., Inc., 569 F.3d 383, 387 (8th Cir.2009) (quoting Bell Atlantic, 550 U.S. at 

570, 127 S.Ct. 1955). In determining whether Mr. Nguyen has met his burden in 

establishing jurisdiction, the Court must view all evidence in the light most favorable to 

Mr. Nguyen and resolve all factual disputes in Mr. Nguyen's favor. See Digi-Tel 

Holdings, Inc. v. Proteq Telecomm. Ltd., 89 F.3d 519, 522 (8th Cir. 1996). 

I. GALS IN TRIBAL COURT DO NOT RECEIVE THE SAME 
PROTECTIONS AS IN STATE AND FEDERAL COURTS 

 
Defendant Alholinna was appointed as GAL to Mr. Nguyen’s minor child in a 

tribal court child welfare proceeding by the Shakopee Mdewakanton Sioux Community 

(“SMSC” or “the Community”) tribal court.  Defendant Alholinna asserts that Mr. 

Nguyen’s claims against her are barred by absolute quasi-judicial immunity, citing to a 

plethora of state and federal cases to support her assertion, but none of which address a 

GAL’s actions in a tribal court proceeding.1  

For example, Alholinna cites to Cooney v. Rossiter, 583 F.3d 967, 970 (7th Cir. 

2009), which held that when acting under the court’s direction, GALs, like judges, are 

absolutely immune from liability for damages.  However, in Cooney, as with all the other 

cases cited by Alholinna, the GAL was appointed by a state court or federal court, not a 

tribal court.  

Through the Indian Child Welfare Act, 25 U.S.C. §1901 et. seq, Congress granted 

the tribal court “jurisdiction exclusive as to any State over any child custody proceeding 

 
1 The Community Tribal Court operates its own child protection programs, independent 
of the jurisdiction of state and federal courts.   
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involving an Indian child who resides or is domiciled within the reservation of such tribe” 

or who is a ward of the tribe. 25 U.S.C. § 1911(a). (Emphasis added.) Therefore, with 

respect to an Indian child who resides within, or is domiciled within, the child's tribe's 

reservation, state courts have no jurisdiction over any child custody proceeding.  

Furthermore, where an Indian child is a ward of a tribal court, the Indian tribe shall retain 

exclusive jurisdiction, notwithstanding the residence or domicile of the child. 

The Tribal Courts maintain their own sovereignty and have their own laws that 

govern family law proceedings. These sets of laws are frequently referred to as Domestic 

Relations Codes (family law codes).  Pursuant to federal law, the Shakopee Domestic 

Relations Code2 recognizes that the original jurisdiction of the tribal court applies to 

minor children who are Shakopee members.  Because A.J.N. is a Shakopee member and 

because Defendant Alholinna was appointed as A.J.N.’s GAL by the Shakopee tribal 

court, Alholinna does not enjoy the same quasi-judicial immunity protection of state and 

federal courts.   

Moreover, further discovery will provide the proper scope of Defendant 

Alholinna’s role with the tribal court, and importantly, the level of credentials and 

mechanisms for accountability that exist within the SMSC courts system. As with some 

of the Community Defendants, facts will no doubt come to light through the discovery 

process, which will help clarify which actions or omissions by Defendant Alholinna that 

fall in or outside the scope of her role as a GAL (in other words, her individual or official 

capacity). Accordingly, Defendant Alholinna’s immunity arguments fail, and her motion 

 
2 Domestic Relations Codes include substantive laws dealing with child custody, 
child support, spousal maintenance, division of property and how tribal per capita 
payments are characterized in the event of a divorce, along with a plethora of other 
matters.   
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to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) and quasi-judicial immunity should be 

denied as a matter of law. 

II.  THERE IS AMPLE AUTHORITY BARRING QUASI-JUDICIAL 
ABSOLUTE IMMUNITY  

 
Alternatively, even if the Court finds that federal and state court immunities do 

apply to a GAL appointed in tribal court, whether a guardian has absolute immunity is 

hotly contested nationwide with much precedent supporting Mr. Nguyen’s position. In 

McCuen v. Polk Cnty., Ia., the only 8th Circuit case cited by Defendant Alholinna, it is 

clearly stated that such immunity is limited to the court’s specific assignment. McCuen v. 

Polk Cnty., Ia., 893 F.2d 172 (8th Cir. 1990). Furthermore, even actions that seem 

reasonable are not protected if they exceed the authority granted. Id. at 174.  Indeed, 

Defendant herself cites to McCuen, where the court states “GALs…are absolutely 

immune from liability for damages when they act at the court’s discretion.” (Id. 

Emphasis added.) Surely the tribal court did not direct Alholinna to make 

recommendations based almost solely on the false statements of Mr. Nguyen’s angry and 

mentally unstable ex-wife and on information his ex-wife obtained (in some cases 

illegally), without any evidence supporting those allegations.  

A Court of Appeals case out of South Carolina, Falk v. Sadler, 341 S.C. 281 

(S.C.App., 2000) is instructive here.  In Falk, a mother sued her children's former GAL 

for negligence, breach of fiduciary duty, and malicious use or abuse of legal process.  In 

the district court action, the court granted the GAL absolute quasi-judicial immunity 

merely on her status as GAL. The court of appeals overturned the lower court, holding 

that the immunity available to GALs in not a blanket immunity for any and all actions 

taken by the guardian. The appellate court held that if true, the allegations in the 
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complaint would show that the GAL acted outside the scope of her duties as a GAL, and 

thus the complaint stated a claim against the GAL for which she would not enjoy 

absolute quasi-judicial immunity. Rather, the guardian remains liable for actions beyond 

the scope of her duties.  Here, Mr. Nguyen alleges that Alholinna acted outside her scope 

of duties by relying on falsified information provided to her by Gustafson (A.J.N.’s 

mother), relying on illegally obtained communications between Gustafson and Mr. 

Nguyen, failing to confirm the validity of such information, and effectively 

misrepresenting facts to the tribal court.  

In her claims that she is entitled to absolute immunity3 for her alleged actions in 

this matter, Defendant Alholinna relies on cases in which the claims surround the conduct 

of the GAL in a judicial proceeding. (Emphasis added.)(Cok v. Cosentino, 876 F.2d 1 (1st 

Cir. 1989); Gardner ex rel. Gardner v. Parson, 874 F.2d 131 (3d Cir. 1989); Fleming v. 

Asbill, 42 F.3d 886 (4th Cir. 1994)). These cases allege causes of actions brought by 

parents who claim that the GAL acted with prejudice, bias, negligently, or outside of their 

role in their representation of their children’s best interest.  

The claims brought in this matter differ, as Mr. Nguyen alleges that Defendant 

Alholinna worked outside the scope of her position by engaging in various types of 

allegedly wrongful conduct by using information that was illegally obtained, using false 

information, and omitting information that did not suit her purposes, all in an effort to 

recommend that A.J.N. should remain a ward of the SMSC Tribal Court indefinitely.  

The Functional Approach in Immunity Cases  

Courts use the “functional approach” in immunity cases, which requires an 
 

3 Defendant Alholinna has not claimed qualified immunity and therefore, Mr. Nguyen 
shall only respond to her absolute immunity arguments. 
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analysis of the nature of the duties performed, and whether they are closely associated 

with the judicial process. Cleavinger v. Saxner, 474 U.S. 193 (1985). 

“in general our cases have followed a ‘functional’ approach to immunity 
law.”  Harlow v. Fitzgerald, 457 U.S. 800, at 810 (1982). “[O]ur cases 
clearly indicate that immunity analysis rests on functional categories, not 
on the status of the defendant.”  Briscoe v. LaHue, 460 U.S. 325, 342 
(1983). Absolute immunity does not flow from rank or title or “location 
within the Government,” Butz v. Economou, 438 U.S., at 511, 98 S.Ct., at 
2913, but from the nature of the responsibilities of the individual 
official.” 
 

Cleavinger v. Saxner, 474 U.S. 193 (1985).  Importantly, the “judicial process” is a 

process where the judge presiding over the dispute is an impartial trier of fact, insulated 

from political or other influence. Id. Notably, Mr. Nguyen does not argue against the 

proposition that immunity for GALs serves an important public interest. Absolute 

immunity based on the facts in this case is simply not appropriate. This is not a matter of 

a litigant disappointed with the proper findings in a GAL’s report. The Community in this 

case has, for years, viewed Mr. Nguyen as so harmful to its existence as to not even allow 

him onto the land.  Mr. Nguyen, as an outsider to the Community, was flagged from the 

start of his tribal proceedings, beginning with the first Notice of “No Trespass” dated 

November 5, 2014, (Am. Compl. Ex. B) which states: “In the interest of maintaining a 

safe, secure and enjoyable environment for our community members and its guests, you 

are hereby Noticed that you SHALL NOT TRESPASS on lands of the Shakopee 

Mdewakanton Sioux Community, including its lands, facilities, enterprises and all 

residential areas EXCEPT for scheduled tribal court hearings and court ordered 
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appointments or visits for the following reasons: Scott County Order For Protection. 4 

Subsequently, Mr. Nguyen was slapped with three more Notices of Trespass between 

October of 2018 and October of 2020 for “Behavior threatening the health, safety and 

general welfare of the Community.”  (Am. Compl. Ex. B.)  With that as a backdrop and 

considering Ms. Alholinna has long benefitted from her involvement in the tribal courts,5 

Mr. Nguyen has plausibly pled that the claims against Defendant Alholinna are based on 

her actions that fell far outside of any immunity.  For example, MS. Alholinna included 

in her report to the court that Mr. Nguyen “has a history of substance abuse.” She 

reported this based solely on false statements made by Ms. Gustafson, who has no 

credibility as a witness.  Certainly, lying to the court destroys any immunity protections.  

Defendant Alholinna cites to Kurzawa v. Mueller, 732 F. 2d 1456 (6th Cir. 1984), 

a leading case relied upon for GAL immunity. Kurzawa granted immunity to the GAL 

defendant under the theory presented in Briscoe v. LaHue, 460 U.S. 325 (1983), stating 

that the GAL “must act in the best interest of the child” and this position placed him 

squarely within the judicial process to accomplish that goal. 

In Briscoe, the Supreme Court analyzed the immunity granted to those who 

perform official functions in the judicial process. The Briscoe court held that judges and 

prosecutors were entitled to immunity for their actions taken in official proceedings. 

Pierson v. Ray, 386 U.S. 547 (1967); Imbler v. Pachtman, 424 U.S. 409 (1976). The 

 
4 This is express proof that Mr. Nguyen was retaliated against by the Business Council 
Defendants solely for seeking an order for protection for himself and his A.J.N. (See Doc. 
4 at 8). 
 
5 Defendant Alholinna was in the process of writing a desk book chapter with the 
attorney opposing Mr. Nguyen in the very proceeding where she was charged with 
delivering a report, where her history in tribal courts is highlighted. 
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common law’s protection for judges and prosecutors formed part of the “cluster of 

immunities protecting the various participants in judge-supervised trials which stemmed 

from the characteristics of the judicial process. Butz v. Economou, 438 U.S. 478, 512 

(1978). This extension of immunity passed to witnesses, juries, counsel, and GALs. 

However, in all the cases cited by Defendant Alholinna, the GAL was acting 

within the judicial process. Here, Mr. Nguyen has alleged that Defendant Alholinna’s 

actions violated constitutional protections that did not occur in the traditional judicial 

venue. Mr. Nguyen has also alleged that Alholinna intentionally interfered with his due 

process rights as follows: (1) through actions that improperly kept A.J.N. a ward of the 

Tribal court,  (2) by improperly using false information to abuse the Tribal Court system 

to open A.J.N.’s child welfare case, and (3) by recommending the Tribal Court make 

A.J.N. a ward of the court, and recommending Mr. Nguyen be banned from the Shakopee 

jurisdiction through the Community’s baseless no-trespass orders, thus asserting 

improper control over Mr. Nguyen’s choices in the childrearing, childbearing, custody, 

and companionship with A.J.N.; and, (4) assuring the Community would continue to 

assert control over Mr. Nguyen’s fundamental rights by maintaining jurisdiction over his 

custody matter and by continuing to keep A.J.N. a ward of the tribal court.  

 This Court must take a functional analysis approach and not allow Defendant 

Alholinna to cloak herself with absolute quasi-judicial immunity. The Courts have held 

that prosecutors and public defenders are not entitled to absolute immunity for intentional 

misconduct, “under color of” state law, by virtue of alleged conspiratorial action with 

state officials that deprives their clients of federal rights. Tower v. Glover, 467 U.S. 914, 

923 (1984); Balcar v. Jefferson Cnty Judicial Dist., No. 3:17-CV-P25-CRS, (W.D. Ky. 
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Mar. 29, 2017).  Even prosecutors, who were granted absolute immunity under Imbler, 

are not entitled to absolute immunity for their actions taken in administrative or 

investigative roles. Weaver v. Shadoan, 340 F. 3d 398, 406 (6th Cir. 2003). This is true of 

anyone entitled to immunity for their actions taken in official proceedings, including 

GALs. 

  In Imbler (cited by Defendant), the Supreme Court extended absolute immunity, 

previously available at common law, to protect prosecuting attorneys who are sued under 

42 U.S.C. § 1983 for alleged deprivations of a criminal defendant's constitutional rights 

committed while the prosecutors were acting within the scope of their duties in initiating 

and pursuing criminal prosecutions. 424 U.S. at 428 (1974).  Unlike the Eighth Circuit, 

the Sixth Circuit provides extensive court opinions on the issue of quasi-judicial  

immunity. The Sixth Circuit, citing to Imbler, has held that when a prosecutor (1) coerced 

a witness into giving false testimony; (2) gave legal advice to police; and (3) made out-

of-court statements, they were not entitled to absolute immunity. The critical inquiry for 

the analysis is to determine how closely related the challenged activity is to the role of an 

advocate who is intimately associated with the judicial phase of the criminal process. “A 

prosecutor's administrative duties and those investigatory functions that do not relate to 

an advocate's preparation for the initiation of a prosecution or for judicial proceedings are 

not entitled to absolute immunity.” Higgason v. Stephens, 288 F.3d 868, 878 (6th Cir. 

2002), cited by Spurlock v. Thompson, 330 F.3d 791, 800 (6th Cir. 2003).   

Additionally, in comparing immunity granted to GALs with immunity granted to 

social workers, courts have held that social workers who “initiate judicial proceedings 

against those suspected of child abuse” or who otherwise function “in roles intimately 
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associated with the judicial phase of proceedings” receive absolute immunity. Rippy ex 

rel. Rippy v. Hattaway, 270 F.3d 416, 421 (6th Cir. 2001). Like GALs, social workers’ 

primary duties are to conduct an independent investigation, determine relevant facts 

about the child and the family and to make recommendations based on those findings. 

However, a social worker functioning essentially in an “investigatory” role is not entitled 

to absolute immunity and receives only qualified immunity. Achterhof v. Selvaggio, 886 

F.2d 826, 830 (6th Cir. 1989). Further, it is not sufficient that a social worker was “an 

integral part of the judicial process at other stages” in the proceedings. See Holloway v. 

Brush, 220 F.3d 767, 777 (6th Cir. 2000). Rather, it is essential for a court to examine the 

specific actions that the social worker was alleged to have taken, and to determine 

whether they were taken while the social worker was functioning as a legal advocate. Id. 

(noting that “[t]he question is whether the [defendants] have carried their burden of 

establishing that they were functioning as ‘advocates’… when they performed the actions 

complained of,” and concluding that social workers are not entitled to absolute social 

worker immunity for “out-of-court” actions taken while not actively functioning as a 

court advocate) (citation omitted); Rippy, 270 F.3d at 422-23 (where juvenile court had 

removed child from parents’ home, social worker acting in an advisory role to the court 

in recommending whether the child is ready to return home is absolutely immune); 

Thomas v. St. Vincent & Sarah Fisher Ctr., No. 03-73002, 2006 U.S. Dist. LEXIS 58556, 

2006 WL 2418974, at *6 (E.D. Mich. Aug. 21, 2006)(unpublished) (social worker not 

immune for supervision of child that was “part of routine monitoring to assure that the 

state was upholding its duty to provide a safe environment for him” and not part of a 

“judicial function” “to assist the court in deciding the best interests of [the child]”). 

CASE 0:21-cv-00991-ECT-TNL   Doc. 32   Filed 06/22/21   Page 11 of 16



 12 

Kolley v. Adult Protective Servs., 786 F. Supp. 2d 1277, 1305, 2011 U.S. Dist. LEXIS 

34998, *71-73. 

This Court should not give Defendant Alholinna the benefit of absolute immunity 

because the acts complained of are not an integral part of the judicial process and 

because, as argued supra, those actions were not performed at the court’s discretion. Her 

actions occurred outside of the courtroom and include her deliberate interference to the 

constitutional rights of Mr. Nguyen. Mr. Nguyen alleges that Defendant Alholinna failed 

to take any action to confirm or verify the damaging information about Mr. Nguyen 

provided to her by Ms. Gustafson, and Defendant Alholinna has not provided any 

evidence to substantiate or support these false accusations. This Court cannot find, that 

Defendant Alholinna’s blocking of Mr. Nguyen’s due process rights by her improper use 

of unverified and false information to abuse the Tribal Court system related A.J.N.’s 

child welfare case and her recommendation that A.J.N. be deemed a ward of the court are 

a protected part of the judicial process.  Further, at this point in the proceedings, a grant 

of a judgment on the pleadings, before discovery has been fully completed is 

premature.  Mr. Nguyen’s complaint contains several allegations, which, if true, 

show Alholinna acted outside the scope of her duties as GAL and is thus not entitled to 

immunity.   

III. THIS COURT SHOULD TOLL ANY STATE LAW STATUTES OF 
LIMITATIONS APPLICABLE TO MR. NGUYEN’S STATE COURT 
CLAIMS 

 
As with the Community Defendants, Defendant Alholinna argues that certain 

claims against her are barred by applicable statutes of limitation. To the degree any of the 

applicable statutes have run, Mr. Nguyen’s grueling efforts to restore his rights in tribal 
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court proceedings, combined with the continuing nature of the violations in this case, 

cause the statutes to be equitably tolled and Mr. Nguyen’s claims must survive.  

The party seeking equitable tolling has the burden to show that (1) he has been 

pursuing his rights diligently, and (2) some extraordinary circumstance stood in his way. 

Kampschroer v. Anoka County, 57 F.Supp.3d 1124 (D.Minn.2014). 

Here both elements are met. Mr. Nguyen has been required to fight for his rights 

as a father almost exclusively in a biased SMSC tribal court, as his claims could not be 

heard in a state or federal court setting until he exhausted all tribal remedies. (See Docket 

24, Community Def.’s Br. at p. 6-7). Mr. Nguyen did not receive an appeal ruling in his 

tribal matter until 2020. In more recent rulings, Mr. Nguyen was denied an ability to 

appeal, was ordered to pay a fine, and was even ordered to write an apology letter to the 

court clerk before being allowed to file any other papers with the tribal court. (See 

References to Judge Buffalo’s Order in Plaintiff’s Response to the Community 

Defendants’ Motion).  Only after these orders were issued was Mr. Nguyen able, under 

the rules, to commence an action in this Court for his tort claims. The continued biased 

proceedings have held back his chance for a fair custody arrangement that would be safe 

and protective of his daughter. As alleged, the actions by the Defendants have kept Mr. 

Nguyen from a fair and unbiased adjudication of his rights, yet the law has required him 

to exhaust all remedies in tribal court, nonetheless. Mr. Nguyen has done everything 

asked of him by several courts in multiple jurisdictions, and he has done it all with 

extraordinary circumstances and outside forces keeping him from a fair and proper legal 

procedure. Accordingly, the elements for equitable tolling have been met and Mr. 

Nguyen’s claims must survive this motion.  
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IV. MR. NGUYEN’S ABUSE OF PROCESS CLAIM IS PROPERLY PLED 
AND MUST SURVIVE. 

 
Defendant Alholinna correctly recites the elements of an abuse of process claim in 

Minnesota. To succeed on a claim for the intentional tort of abuse of process, a plaintiff 

must show (1) the existence of an ulterior purpose or motive underlying the use of 

process, and (2) some act in the use of the legal process not proper in the regular 

prosecution of the proceedings. Young v. Klass, 776 F.Supp.2d 916, 924 (D. Minn. 2011). 

As Mr. Nguyen has properly pled both elements, he is entitled to have his claims heard 

on the merits. 

a. Mr. Nguyen has properly alleged an ulterior motive.  
 
While Defendant Alholinna opens her memorandum with a claim that “the factual 

allegations directed against [her] … are few,” she then goes on to list all of the factual 

allegations Mr. Nguyen directed against her.  It is clear from the rest of the memorandum 

that there were many facts presented that involve Defendant Alholinna that need to be 

addressed. (Doc. 17, Def. Alholinna Br. p. 7-8). 

Mr. Nguyen alleges that to sway jurisdiction of Mr. Nguyen and Ms. Gustafson’s 

dissolution proceeding pending in Scott County to Tribal Court, Ms. Foley, Ms. 

Alholinna and Ms. Martin, through their work with the SMSC Family and Children 

Services Department used false information and improperly obtained communications in 

Tribal Court proceedings. Further, Mr. Nguyen alleges that Martin, Foley, and 

Alholinna’s strategy, on behalf of Ms. Gustafson, was to fraudulently open a child 

welfare matter as District Court historically yields to Tribal Court jurisdiction in the 

dissolution matter if there is a child welfare matter open. Moreover, Mr. Nguyen alleges 

that Martin, Foley, and Alholinna used information that was illegally obtained, used false 
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and biased information, and omitted information that did not suit their purposes, to make 

the recommendation and order that A.J.N. should remain a ward of the SMSC Tribal 

court indefinitely. 

All of these factual allegations demonstrate Alholinna’s ulterior motive to have 

A.J.N. reman a ward of the SMSC Tribal Court indefinitely. As Mr. Nguyen has 

adequately pled that Alholinna had ulterior motive, Defendant Alholinna’s motion must 

fail.  

b. Mr. Nguyen has properly alleged that Defendant Alholinna used the 
tribal court process to accomplish a result not within the scope of the 
proceedings.  

 
As stated supra, Defendant Alholinna’s actions fell far outside her role, and thus, 

were taken to accomplish a result not within the scope of the Tribal Court proceedings 

she was appointed to facilitate.  

While discovery will show the exact charges of a GAL’s duties under the SMSC 

framework, no party to this case would challenge that the reliance on falsified 

information, illegally obtained communication, and perhaps other internal mechanisms, 

all to improperly sway the tribal proceedings, show an effort to achieve results not within 

the scope of the proceedings. Defendant Alholinna’s role was to issue an unbiased report 

so that the best interests of A.J.N. could be realized. Instead, her actions assisted the 

continued separation of Mr. Nguyen from his child, and custody of the child in favor of 

Ms. Gustafson, who is known to have violent tendencies and well-documented struggles 

with mental health, addiction, and the criminal system. Further, the actions of Ms. 

Alholinna assisted the Community in improperly claiming A.J.N. as a ward of the tribal 
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court.  Neither of these are results were within the scope of the proceedings, nor were 

they in the best interests of A.J.N. 

As Nguyen has alleged facts that Defendant Alholinna used the tribal court 

process to accomplish a result not within the scope of the proceedings, this motion must 

fail.  

V. TO THE DEGREE THE COURT FINDS ANY OF THE OTHER 
COMMUNITY DEFENDANTS’ GROUNDS FOR DISMISSAL APPLY 
TO DEFENDANT ALHOLINNA, MR. NGUYEN INCORPORATES BY 
REFERENCE ALL ARGUMENTS SET FORTH IN MR. NGUYEN’S 
RESPONSE TO THEIR MOTION TO DISMISS.  

 
As in Defendant Alholinna’s motion to dismiss, Mr. Nguyen adopts and 

incorporates by reference all the same arguments in his response to the Community 

Defendants’ motion to dismiss that the Court may apply to the claims against Defendant 

Alholinna. 

CONCLUSION 
 

 For the foregoing reasons, Defendant Alholinna’s motion must be denied.  
 
 

Respectfully submitted: June 22, 2021 /s/ Robert R. Hopper 
      Robert R. Hopper, Esq. (#208760) 
      Robert R. Hopper & Associates, LLC 
      333 South 7th Street, Suite 2450 
      Minneapolis, MN 55402 
      T: (612) 455-2199 
      F: (612) 455-1689 
      E: Robert.hopper@robertrhopper.com 
 
      Attorneys for Mr. Nguyen 
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