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I. INTRODUCTION 

The Ninth Circuit had “no difficulty concluding” that Southcentral Foundation 

(“SCF”) has “governance and participation rights” in Defendant Alaska Native Tribal 

Health Consortium (“ANTHC”), and a corresponding “entitlement to information 

necessary to effectively exercise those rights,” pursuant to Section 325.1  It expressly held 

that SCF could seek redress for violation of those rights in federal court because “Congress 

endowed each specified regional health entity with the right to have a ‘representative’ on 

the Board that stands in the shoes of the designating entity by acting on its behalf.”2  Its 

holding could not have been clearer. 

ANTHC now argues that SCF is in a Catch 22: either (a) SCF lacked governance 

and participation rights in ANTHC and was not injured when ANTHC flagrantly violated 

its rights under Section 325 (its original position, which the Ninth Circuit squarely 

rejected), or (b) if SCF has such rights, it cannot seek redress for violation of those rights 

because other entities that designate directors also enjoy those same rights and cannot be 

joined.  The breadth of this position is astonishing: in ANTHC’s view, a defendant could 

never be subject to suit when it violates a plaintiff’s rights so long as the defendant’s same 

actions also violate the rights of some other potential plaintiff that cannot be joined.   

That cannot be and is not the law.  ANTHC cites no case where a party injured by 

an action was forced to join all others who were injured by that same action because they 

                                             
1 Southcentral Found. v. Alaska Native Tribal Health Consortium, 983 F.3d 411, 417, 420 
(9th Cir. 2020).  Section 325 refers to Section 325 of the Department of the Interior and 
Related Agencies Appropriation Act of 1998, Pub. L. No. 105-83, 111 Stat. 1543. 
2 Southcentral Found., 983 F.3d at 418. 
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enjoyed the same rights, or face dismissal.  If ANTHC were correct, then an employee 

could never sue her employer over an illegal policy unless she joined every other affected 

employee, or an individual shareholder could never sue a corporation over a misleading 

statement by an executive unless it joined all other shareholders (some of whom might be 

foreign companies or who might have other immunities).  Precedent uniformly forecloses 

this position.3   

Under a Rule 19 analysis, ANTHC has failed to carry its burden to prove that any 

absent entity is a necessary party, much less an indispensable one, or that dismissal is 

warranted and equitable.  ANTHC seeks to invoke the sovereign immunity of third parties 

as a red herring to avoid adjudication on the merits of this dispute, but the identity of an 

absent party is irrelevant to the first and third steps of the Rule 19 analysis.  Here, no 

absent party has claimed an interest in this action; the Court can afford complete relief as 

to SCF and ANTHC; any absent party would not suffer any prejudice by the outcome, but 

might have its rights enhanced; and there is no other forum in which SCF could vindicate 

                                             
3 See Makah Indian Tribe v. Verity, 910 F.2d 555, 559 (9th Cir. 1990) (absent tribes were 
not necessary parties to claims for injunctive relief concerning the future conduct of the 
administrative process where “all of the tribes have an equal interest in an administrative 
process that is lawful”); MasterCard Int’l Inc. v. Visa Int’l Serv. Ass’n, Inc., 471 F.3d 377, 
387 (2d Cir. 2006) (“It is not enough . . . for a third party to have an interest, even a very 
strong interest, in the litigation. Nor is it enough for a third party to be adversely affected 
by the outcome of the litigation. Rather, necessary parties . . . are only those parties whose 
ability to protect their interests would be impaired because of that party's absence from the 
litigation.” (emphasis in original)); see also Gibbs Wire Steel Co. v Johnson, 255 F.R.D. 
326, 330 (D. Conn. 2009) (non-party shareholders were not necessary parties to a suit 
against other shareholders for failing to sell their stock pursuant to a “right of first refusal” 
provision where the absentee shareholders failed to claim an interest and where both 
possible positions on their rights were represented). 
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its rights and force ANTHC to comply with federal law.  This Court should deny 

ANTHC’s motion, and proceed to rule on the merits of SCF’s claims. 

II. BACKGROUND4 

SCF brought this action in January 2017 seeking a declaratory judgment that certain 

governance and policy changes at ANTHC violated the governance and participation rights 

that Congress provided in Section 325 to SCF and twelve other Regional Health Entities.5  

In particular, SCF alleged that ANTHC’s creation of an “Executive Committee” of the 

Board of Directors abrogated its right to “cast one vote” that Congress provided in Section 

325.  SCF also alleged that ANTHC’s restrictive information policies—some of which 

exist to this day—prevented SCF from exercising its governance and participation rights in 

a meaningful fashion.   

ANTHC denied SCF’s allegations and counterclaimed for an order declaring that 

“ANTHC may restrict the flow of information from directors to their Regional Health 

Entities” because, in its view, Section 325 “did not expressly or impliedly authorize 

disclosure of confidential information” to the Regional Health Entities.6  ANTHC’s 

counterclaims are essentially mirror images of SCF’s claims.  Despite ANTHC’s proffered 

                                             
4 As the Court is by now well-versed in the factual and procedural history of this matter, 
SCF provides only those facts most relevant to the disposition of this motion. 
5 See ECF No. 2 (Complaint). 
6 ECF No. 21 at p. 31 (Answer); ECF No. 36 at p. 42 (ANTHC’s MSJ). 
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concern that the resolution of this suit might impair the interests of absent parties, ANTHC 

has not dismissed its counterclaims.7 

After discovery, the parties cross-moved for summary judgment on the merits.8  

ANTHC also moved to dismiss, arguing that the controversy was moot as to the Executive 

Committee claim, that it itself enjoyed sovereign immunity, and that SCF lacked standing 

because it lacked governance and participation rights in ANTHC.9  ANTHC subsequently 

withdrew its motion to dismiss on the basis of sovereign immunity and expressly waived 

any sovereign immunity it may possess in this lawsuit.10  In September 2018, this Court 

held that SCF lacked standing and dismissed the case on that basis.11 

The Ninth Circuit reversed.  It concluded “that Section 325 conferred governance 

and participation rights to SCF, which necessarily includes an entitlement to information 

necessary to effectively exercise those rights.”12  It noted that “the right to govern would 

be a hollow promise absent the information necessary to exercise that right intelligently.”13  

It further held that each Board Member designated by a Regional Health Entity is a 

“representative” of that entity and “stands in the shoes of the designating entity by acting 

                                             
7 SCF does not concede that ANTHC’s counterclaims are still live and reserves the right to 
argue that ANTHC abandoned its counterclaims when it failed to pursue them for several 
years after this Court dismissed SCF’s complaint in 2018. 
8 See ECF Nos. 31, 35, 36, and 38. 
9 ECF Nos. 30 and 34. 
10 ECF No. 125. 
11 ECF No. 149. 
12 Southcentral Found., 983 F.3d at 420. 
13 Id. at 419. 
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on its behalf.”14  The Ninth Circuit recognized that SCF’s “informational injury” is 

“inextricably tied to its interest in exercising its governance and participation rights” in 

ANTHC, and that because of this injury, it could seek redress in federal court.15   

After remand, the parties disagreed about the future course of the litigation.  SCF 

argued that the parties should submit short briefs explaining the impact of the Ninth 

Circuit’s decision on the merits, and that the Court should decide the motions for summary 

judgment that were already on file.16  ANTHC sought to stay the case so that it could 

amend its governing documents and attempt to settle the dispute, but argued that if the case 

did not settle, then it should essentially start over, with amended complaints, discovery, 

and years of additional litigation.17  The Court granted ANTHC’s motion to stay, but also 

asked the parties to submit simultaneous briefing “explaining the impact of the Ninth 

Circuit’s Order on the cross motions for summary judgment,”18 which the parties did on 

August 23.19  ANTHC then filed this motion without meeting and conferring and without 

waiting for the Court to outline the future path of the litigation. 

The motion is ANTHC’s latest attempt to avoid the merits of SCF’s case and to 

avoid offering the transparency and accountability that Congress mandated.  And 

ANTHC’s desire to get rid of the case now is no coincidence, as ANTHC currently faces 

                                             
14 Id. at 418. 
15 Id. at 420. 
16 ECF No. 286 at p. 1. 
17 Id. at pp. 6–16. 
18 ECF No. 291 at p. 5. 
19 See ECF Nos. 292, 293. 
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some of the most challenging governance issues in its history.20  ANTHC has publicly 

acknowledged that it authorized an independent investigation into the actions of its former 

chair and president.21  Yet, to date, ANTHC has not shared the results with SCF on a 

confidential basis, despite the Ninth Circuit’s clear holding and numerous requests by SCF.  

How ANTHC addresses the issues surrounding its former chair and president is subject to 

genuine debate—it is not uncommon for organizations beset by similar scandals to issue 

public reports in the hopes that transparency will rebuild their reputations.22  Whether or 

not ANTHC chooses to issue a public report, Section 325 still requires it to provide this 

                                             
20 See, e.g., Kyle Hopkins and Michelle Theriault Boots, Hours After an Employee 
Accused Him of Sexual Misconduct, Prominent Alaska Executive Resigns (March 2, 2021), 
https://www.propublica.org/article/hours-after-an-employee-accused-him-of-sexual-
misconduct-prominent-alaska-executive-resigns.  
21 Id. (“ANTHC spokesperson Shirley Young said Monday that the tribal health 
organization is conducting an ‘independent outside’ investigation, but that the organization 
could not comment on specific allegations, citing personnel confidentiality rules.”); see 
also ANTHC leadership’s statement on accusations against former Chair and President 
Andy Teuber (March 3, 2021), https://anthc.org/news/anthc-leaderships-statement-on-
accusations-against-former-chair-andy-teuber/ (“The ANTHC Board of Directors has 
authorized an investigation into the allegations against its former chair and president, 
which is underway by an independent, outside investigator.”).  
22 See, e.g., Joan McPhee and James P. Dowden, Report of the Independent Investigation: 
The Constellation of Factors Underlying Larry Nassar’s Abuse of Athletes (December 10, 
2018), https://www.ropesgray.com/-/media/Files/USOC/ropes-gray-full-
report.pdf?_ga=2.21390971.1782908832.1637641066-284083482.1637641066; Wendy 
Lazerson and Brian Stretch, Report of Independent Investigation Regarding Sexual 
Misconduct by School Personnel Toward Students at San Francisco University High 
School (March 31, 2020), 
https://resources.finalsite.net/images/v1586269838/sfuhs/ffcmziiare4yhvwnpiio/SFUHSRe
portofInvestigation033120_1.pdf;  Reid J. Schar, Report to the Chicago Blackhawks 
Hockey Team Regarding the Organization’s Response to Allegations of Sexual Misconduct 
by a Former Coach (October 2021), 
https://jenner.com/system/assets/assets/11549/original/Report%20to%20the%20Chicago%
20Blackhawks%20Hockey%20Team%20-%20October%202021.pdf.  
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information to SCF.  The Regional Health Entities cannot intelligently participate in debate 

and offer guidance on the best way forward for ANTHC  unless ANTHC fully shares 

information about how it proposes to deal with the issues it now faces.   

As the Ninth Circuit confirmed, Section 325 guarantees that the Regional Health 

Entities receive the information they need to exercise their governance and participation 

rights effectively.  Yet instead of allowing the Regional Health Entities the information 

they need to share their expertise, ANTHC seeks to dismiss this lawsuit on legally 

specious grounds and, presumably, to continue to bury institutional shortcomings and keep 

critical governance-related issues from even its core constituencies.    

III. LEGAL STANDARD 

Federal Rule of Civil Procedure 19 provides a three-step sequential process to 

determine whether failure to join a purportedly indispensable party should result in 

dismissal.23  ANTHC’s failure to satisfy even one of those steps requires that its motion be 

denied. 

First, the Court must determine whether the purported absent parties are subject to 

compulsory joinder under Rule 19(a).  The rule defines “required” (or “necessary”) parties 

in two ways.24  First, a party may be necessary where “the [C]ourt cannot accord complete 

relief among existing parties.”25  Second, an absent party may be necessary where it 

                                             
23 United States v. Bowen, 172 F.3d 682, 688 (9th Cir. 1999). 
24 Fed. R. Civ. P. 19(a); E.E.O.C. v. Peabody W. Coal Co., 400 F.3d 774, 779 (9th Cir. 
2005) (“We and other courts use the term ‘necessary’ to describe those ‘persons to be 
joined if feasible.’” (alterations omitted)). 
25 Fed. R. Civ. P. 19(a)(1)(A). 
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“claims an interest relating to the subject of the action” and resolution of the action in the 

party’s absence will “impair or impede” its ability to protect that interest, or “leave an 

existing party subject to a substantial risk” of incurring multiple or inconsistent 

obligations.26   

The second step in the Rule 19 inquiry requires the Court to determine whether 

joinder is feasible.27  In the event an absent party is “necessary” but cannot be joined, Rule 

19(b) provides that the Court must determine, in the third step of the analysis, whether “in 

equity and good conscience” the action may proceed.28  In making this determination, the 

Court should consider: (a) whether a judgment rendered without the absent party would be 

prejudicial to the absent party or the existing parties, (b) the extent to which that prejudice 

can be lessened or avoided by protective provisions in the judgment, shaping relief, or 

other measures, (c) whether a judgment rendered without the absent party would be 

adequate, and (d) whether the plaintiff will have an adequate remedy if the action is 

dismissed.29   

The Rule 19 inquiry is “practical,” “fact specific,” and “designed to avoid the harsh 

results of rigid application.”30  Even where an absent party is necessary and cannot be 

joined, the moving party bears the burden of persuasion that dismissal is warranted and 

                                             
26 Fed. R. Civ. P. 19(a)(1)(B)(i)–(ii). 
27 Bowen, 172 F.3d at 688. 
28 Fed. R. Civ. P. 19(b).   
29 Fed. R. Civ. P. 19(b)(1)–(4). 
30 Makah, 910 F.2d at 558 (citations omitted). 
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equitable.31  The Court must accept as true the allegations in the Complaint, and draw all 

reasonable inferences in SCF’s favor.32   

IV. ARGUMENT  

Any analysis of which parties are “necessary” or “indispensable” is naturally 

dependent on the specific dispute at issue.  The central questions in SCF’s lawsuit are what 

rights member organizations have—a question largely answered by the Ninth Circuit—and 

whether ANTHC’s policies comply with federal law.  ANTHC’s motion mischaracterizes 

this action and premises its Rule 19 argument on a false narrative that “SCF asks the Court 

to issue declarations to define and balance the governance, participation, and informational 

rights of all ANTHC’s participants,” and that SCF asks the Court to “substitute its 

judgment for the judgment of the Tribal representatives on the ANTHC Board.”33   

SCF is not asking this Court to pick what it thinks the “right” or “best” policy is for 

ANTHC from a range of legally permissible options.  Rather, SCF asks the Court to 

declare that certain policies that ANTHC has enacted violate federal law because they fall 

below the floor Congress set in Section 325.34  Answering that question involves 

interpreting what baseline of information Section 325 requires—something the Ninth 

Circuit has already done—and then assessing whether ANTHC’s offending policies meet 

that baseline.  If they do not, then the Court should declare that they must be changed so 

                                             
31 Id.  
32 Dine Citizens Against Ruining Our Env’t v. Bureau of Indian Affairs, 932 F.3d 843, 851 
(9th Cir. 2019). 
33 See ECF No. 296 at pp. 5, 6, 12, 14, 18, 23-24. 
34 See ECF No. 2 (Prayer for Relief). 
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that they comply with Section 325.  This case asks the Court to interpret federal law—

something that is at the core of its competencies.  Under this correct framing, it is obvious 

that none of the purported absent parties are “necessary” or “indispensable” to the actual 

controversy.35   

A. The Absent Entities Are Not Necessary Parties 

The Rule 19 analysis first asks whether an absent party is “necessary.”  None of the 

absent parties is necessary to the resolution of this dispute.  None has an interest (much 

less has claimed one) that would be adversely impacted by the resolution of this case, and 

the Court can afford complete relief between SCF and ANTHC without them.  ANTHC’s 

motion, thus, fails at the first step of the Rule 19 analysis.36 

1. No Absent Party Has Claimed Any Interest In This Case 

A party must be joined if, inter alia, that party “claims an interest relating to the 

subject of the action.”37  This requirement is “contingent upon an initial requirement that 

the absent party claim a legally protected interest relating to the subject matter of the 

action.”38  But if a supposedly absent party “is aware of an action and chooses not to claim 

an interest,” then it is not a necessary party under this prong of the test.39  ANTHC’s 

                                             
35 See Sections IV.A.–D., infra. 
36 See E.E.O.C., 400 F.3d at 779 (Rule 19 involves “three successive inquiries”), see also 
Alto v. Black, 738 F.3d 1111, 1126 (9th Cir. 2013) (resolving a Rule 19 analysis “at step 
one”). 
37 Fed. R. Civ. P. 19(a)(1)(B) (emphasis added).   
38 Roberts v. City of Fairbanks, 947 F.3d 1191, 1204 (9th Cir. 2020), cert. denied sub 
nom., City of Fairbanks, Alaska v. Roberts, 141 S. Ct. 1515 (2021) (quoting Bowen, 172 
F.3d at 689) (emphasis added). 
39 Altmann v. Republic of Austria, 317 F.3d 954, 971 (9th Cir. 2002) (“Where a party is 
aware of an action and chooses not to claim an interest, the district court does not err by 
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citation to Shermoen v. United States for the proposition that “a claim to an interest” 

suffices even if “the existence and contours” of that interest “may be disputed” does not 

remove the requirement that a purportedly necessary party actually claim an interest in the 

litigation.40  Shermoen recognizes that claimed interests may exist “even if the dispute is 

ultimately resolved to the detriment of that party.”41   

No supposedly absent party has claimed an interest in this action, and ANTHC 

cannot claim one for them—ANTHC expressly (and correctly) disclaims any ability to 

speak on behalf of any other potential absent party.42  That is the end of the inquiry for this 

prong of the analysis. 

ANTHC may argue that an absent participant cannot claim an interest without 

sacrificing its sovereign immunity, but that is incorrect.  There are many ways a Tribe 

could express an interest in a suit without risking waiver.43  For example, a Federal District 

                                             
holding that joinder was ‘unnecessary.’” (quoting Bowen, 172 F.3d at 689)); see also 
Bowen, 172 F.3d at 689 (“Sterilization Systems was aware of this action and chose not to 
claim an interest.”); Bombardier Inc. v. Mitsubishi Aircraft Corp., 331 F.R.D. 427, 432–33 
(W.D. Wash. 2019) (“MHI’s decision not to become involved in a lawsuit of which it is 
aware weighs against the court finding that it has a legally cognizable interest.”). 
40 ECF No. 296 at p. 9 (quoting Shermoen, 982 F.2d 1312, 1317 (9th Cir. 1992)). 
41 Shermoen, 982 F.2d at 1317. 
42 ECF No. 296 at pp. 19–23 (ANTHC acknowledges that it “cannot speak for any single 
participant,” and that its litigation position may differ from any single participant’s 
position or mission). 
43 Although a Tribe who intervenes in a dispute consents to be bound by the court’s 
adjudication of the issues in dispute, United States v. Oregon, 657 F.2d 1009, 1014 (9th 
Cir. 1981), “[t]ribes have retained their sovereign immunity even from claims raised in a 
compulsory counterclaim by a State to an action filed by the tribe.”  Montana v. Gilham, 
133 F.3d 1133, 1137 n.4 (9th Cir. 1997) (citing Okla. Tax Comm’n v. Citizen Band 
Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509–10 (1991)). 
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Court in Montana held that a Tribal business engaged in high-interest consumer lending 

was not a necessary party in a regulatory action against a business partner seeking to void 

loans made by the Tribal lender where the Tribal business failed to claim an interest in the 

action.44  The Court considered that “[t]he same Tribal Lenders notably ha[d] claimed an 

interest” in litigation involving the same business partner then pending in another district 

“by providing declarations” in support of a motion to dismiss for failure to join 

indispensable parties.45  Similarly, an interested party could seek to file an amicus brief 

expressing its interest, something no absent party has done here.  This action has been 

pending for nearly five years.  Because no purported absent party has ever claimed an 

interest in this litigation, despite available avenues and ample time in which to do so, the 

Court should disregard ANTHC’s argument that the absent entities possess legally 

protected interests. 

 

Having waived its own sovereign immunity, ANTHC cannot now assert the 

sovereign immunity of other entities as a basis for dismissal of this case.  Here, the 

purported absent parties are undoubtedly aware of this action, given that ANTHC itself is a 

party and they are all represented on ANTHC’s Board.  The purported absent entities 

                                             
44 Consumer Fin. Prot. Bureau v. Think Fin., LLC, No. CV-17-127-GF-BMM, 2018 WL 
3707911, at *5 (D. Mont. Aug. 3, 2018). 
45 Id. (citing Pennsylvania v. Think Fin., No. 14-cv-7139 (E.D. Pa. Jan. 14, 2016) (ECF 
No. 67-2, 67-3, 67-4) (declarations of representatives of Tribal lenders)). 
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themselves have not asserted an interest in this suit.  Therefore, they are not “necessary” 

parties under Rule 19(a)(1)(B).46  

2. The Outcome in this Lawsuit Will Not Impair any Purported 
Absent Party’s Ability to Protect Its Interests 

Even if an absent party had claimed an interest, the resolution of this lawsuit would 

not impair either of the interests that ANTHC identifies.  ANTHC argues that the absent 

entities have two legally protected interests that might be “impaired” by the outcome of 

this lawsuit: (a) their “Section 325 rights and the exercise thereof;” and (b) their sovereign 

immunity.47  No resolution of this lawsuit will impair either of these interests as required 

by the plain text of the rule.48 

(a) Section 325 Rights 

ANTHC contends that the absent entities have an interest in information sufficient 

to exercise their governance and participation rights effectively.  SCF agrees that the 

thirteen Regional Health Entities identified in Section 325 possess governance and 

participation rights in ANTHC.49  But to the extent those rights are implicated by this suit, 

                                             
46 See Kabukshikigaisha v. Agu Ramen, LLC, No. 9-00379 JMS-KJM, 2019 WL 7499948, 
at *14–15 (D. Haw. Sept. 17, 2019) (“AGUPlus is certainly aware of this action, given that 
its only two members and appointed manager are parties. AGUPlus, however, has not 
asserted an interest in the claims herein. The Court thus finds that AGUPlus is not a 
necessary party under Rule 19(a)(1)(B).”). 
47 ECF No. 296 at pp. 9–12. 
48 Fed. R. Civ. P. 19(a)(1)(B)(i) (providing for compulsory joinder where a “person claims 
an interest relating to the subject of the action and is so situated that disposing of the action 
in the person’s absence may . . . as a practical matter impair or impede the person’s ability 
to protect the interest”). 
49 Southcentral Found., 983 F.3d at 417–18.   
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any ruling in this case would not impair their ability to protect these rights for several 

reasons.50 

First, ANTHC claims that “the relief sought by SCF”—mainly improved access to 

critical governance information—“would silence the absent ANTHC participants’ voice on 

ANTHC’s policies and governance.”51  It further argues that “an effort to set aside the 

previous decisions of their representatives plainly impairs the absent participants’ ability to 

protect the exercise of their rights.”52  In other words, ANTHC appears to argue that the 

absent entities have an interest in enacting barriers to information that violate Section 325.  

That is wrong.  An entity plainly cannot possess a “legally protected” right to violate 

federal law, rendering this argument just the sort of “patently frivolous claim” that the 

Ninth Circuit has observed cannot make an absent party necessary.53  Thus, to the extent 

the supposed interest is in the ANTHC Board enacting policies that violate Section 325, 

that interest is not cognizable. 

Second, ANTHC has not explained how a judgment for SCF in this case could 

possibly impair the informational rights of absent entities.  If SCF is successful, then the 

                                             
50 ANTHC expressly frames its argument around potential impairment to absent entities’ 
interests if SCF succeeds on the merits of its claims.  See ECF No. 296 at p. 17 (“In other 
words, SCF’s expansion of the informational entitlement can come only at the expense of 
the confidentiality that other ANTHC participants have concluded is in the best interest of 
ANTHC.”)  SCF is also capable of adequately representing the interests of absent entities 
that agree with its position, as discussed at Part IV.A.4., infra. 
51 ECF No. 296 at p. 12. 
52 Id. 
53 Shermoen, 982 F.2d at 1317; see also Spirt v. Tchrs. Ins. & Annuity Ass’n of Am., 416 F. 
Supp. 1019, 1023 (S.D.N.Y. 1976) (“There can be no vested interest in an unlawful 
practice.”). 
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absent entities would be entitled to—but not required to view—additional information.  In 

other words, their rights would be enhanced, not impaired. 

ANTHC cites cases where a party was necessary because a judgment for one side 

would impose an obligation on an absent party,54 but does not cite a single case where a 

court held that an absent party was necessary because it stood to benefit in the same way as 

the Plaintiff from a successful outcome.  That is an important distinction under Rule 19 

because a party is necessary under Rule 19(a)(1)(B) only if resolution would “impair or 

impede the person’s ability to protect the interest.”55  Enhancing an absent party’s 

informational rights would, by definition, not impair those rights. 

ANTHC’s response to this is to claim that absent (and silent) parties somehow have 

an interest in receiving less information than what they are entitled to receive under 

Section 325.56  But in making that argument, ANTHC elides the distinction between itself 

and the Regional Health Entities.  Although ANTHC may have an interest in keeping 

critical governance information from the Regional Health Entities—for example, to cover-

up the misdeeds of its former leadership—the interest of the Regional Health Entities 

could not possibly be in obtaining less information to exercise their governance rights.  

ANTHC does not cite a single case for the notion that a “right” to less information is a 

cognizable “interest.”   

                                             
54 See ECF No. 296 at p. 11. 
55 Fed. R. Civ. P. 19(a)(1)(B). 
56 ECF No. 296 at p. 14. 
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ANTHC also argues that the informational rights in this case are a kind of “zero-

sum” right.57  This is deeply misleading.  Information is not zero sum; SCF and all the 

other Regional Health Entities may share access to the same information without 

diminishing the quality or character of the information available to one another.  The case 

on which ANTHC primarily relies, Skokomish, concerned a situation where endowing 

hunting rights to one party reduced the rights of another, and is, thus, readily 

distinguishable.58  There, the Skokomish Indian Tribe sought a declaration of the scope 

and allocation of hunting and gathering privileges, which “would necessarily involve a 

determination of what lands and resources are available to all four signatory tribes.”59  As 

ANTHC has acknowledged, a true zero-sum situation is one in which “any share . . . that . . 

. go[es] to the plaintiff . . . ‘must come from [the] other [t]ribes.’”60   

Here, SCF seeks no relief that would come from or at the expense of any other 

Regional Health Entity; there is no common fund of information from which SCF seeks to 

draw to the detriment of other similarly-situated Regional Health Entities.  SCF seeks 

access to information from ANTHC necessary to the exercise of its governance and 

participation rights.  All Regional Health Entities are entitled to that information under 

Section 325, and any may receive information without depriving another of the same. 

                                             
57 Id. at p. 17. 
58 Skokomish Indian Tribe v. Goldmark, 994 F. Supp. 2d 1168, 1187–88 (W.D. Wash. 
2014). 
59 Id. at 1187. 
60 See ECF No. 296 at pp. 17–18, & n.58 (citing Makah, 910 F.2d at 559). 
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Third, the fact that a lawsuit might define corporate rights that may also be enjoyed 

by absent parties does not make those absent parties necessary, even where they would be 

adversely affected.  For example, the plaintiff in Hulburt Oil & Grease Co. v. Hulburt Oil 

& Grease Co., 371 F.2d 251, 256 (7th Cir. 1966), sued to force the defendant to change its 

name.  The defendant argued that the case should be dismissed because the plaintiff failed 

to join others who had an interest in the corporation’s name, specifically its officers, 

directors, and shareholders.  The Seventh Circuit rejected that argument out of hand as 

“without merit.”  Just because an absent corporate constituent has an interest in a corporate 

policy does not make that absent corporate constituent a necessary party in an action that 

implicates that policy.   

Likewise, non-party shareholders were not necessary parties to a suit against other 

shareholders for failing to sell their stock to a company pursuant to a “right of first refusal” 

provision.61  Even though the dispute concerned the rights of shareholders—specifically 

whether the “right of first refusal” provision constituted an unreasonable restraint on 

alienation—the court determined that the interests of the non-party shareholders would not 

be impaired because the two existing parties already represented both sides of the dispute, 

leaving no unmade legal arguments.  Here, ANTHC here has failed to identify any legal 

arguments that the purported absent parties would make that are not already represented by 

the diametrically-opposed positions of ANTHC and SCF.62 

                                             
61 Gibbs, 255 F.R.D. at 329–30. 
62 Cf. Castner v. First Nat’l Bank of Anchorage, 278 F.2d 376, 384 (9th Cir. 1960) 
(“Directors are generally not necessary or indispensable parties to an action by or on behalf 
of the corporation they control.”). 
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(b) Sovereign Immunity 

ANTHC also asserts a second interest of the purported absent entities: sovereign 

immunity.  But ANTHC makes no real effort to explain how failure to join absent 

sovereign entities would impair their sovereign immunity.  By not joining a party, that 

party is not subject to the Court’s jurisdiction, thereby preserving any interest that the 

absent entity has in its sovereign immunity. 

ANTHC’s argument appears to be that a court can never adjudicate a dispute 

between two parties if the resolution of that suit would enhance the right of a party with 

sovereign immunity.63  The only cases ANTHC cites are those that threatened to impose 

duties on absent entities with sovereign immunity.64  ANTHC does not cite a single case 

where a court held that an absent party was necessary because a favorable outcome in the 

case could enhance its rights.   

ANTHC’s argument must fail because it proves too much.  In essence, ANTHC is 

attempting to immunize itself from liability by arguing that because its policies violated 

not only SCF’s rights, but the rights of every Regional Health Entity, and some of those 

harmed possess sovereign immunity, no one can sue to remedy the violation.  ANTHC 

unsurprisingly lacks authority for this novel and unsupportable proposition. 

ANTHC assumes that “Tribes have a sovereign immunity interest in not having 

their legal rights judicially determined without their consent” concomitant with a Tribe’s 

                                             
63 ECF No. 296 at p. 11. 
64 Shermoen, 982 F.2d 1312; Pit River Home & Agric. Coop. Ass’n v. United States, 30 
F.3d 1088 (9th Cir. 1994). 
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interest in preserving its sovereign immunity such that its legal duties are not determined in 

its absence.65  But analogous precedent concerning the necessity of absent tribes 

distinguishes an interest in prospective rights from an interest in protecting an existing 

entitlement from retroactive diminishment.  As the Ninth Circuit explained:  

When dealing with claims challenging federal actions that alter tribal rights, 
we have distinguished between those that would have “retroactive effects” on 
rights already enjoyed by a tribe and those “relat[ing] only to the agencies’ 
future administrative process.” Accordingly, we have held that a tribe has an 
interest for purposes of Rule 19(a)(1)(B)(i) in a suit challenging a federal 
agency decision to reauthorize mining by the tribe, because the suit, if 
successful, would impair the tribe's existing lease, rights-of-way, and surface 
mining permits. In other cases, we have found protected interests in challenges 
to existing tribal gaming licenses, but not those to the issuance of future 
licenses; and in suits seeking reallocation of past harvests, but not those 
seeking to change the procedures for future allocations.66 

This distinction makes good sense: while the adjudication of an absent tribe’s duties or the 

modification of an existing right may give rise to a legal obligation against which the tribe 

could not defend without potentially compromising its sovereign immunity, an 

adjudication related to the existence or scope of a prospective right bears no such threat.  

Put another way, because SCF seeks no relief from the purported absent entities—either 

directly or indirectly, as discussed at Part IV.A.3, infra—no legal obligation can arise to 

bind them in their absence.  Under these circumstances, the absent entities’ potential 

interest in preserving sovereign immunity is not implicated.   

3. No Risk of Multiple or Inconsistent Obligations Exists 

                                             
65 ECF No. 296 at p. 11 (discussing Shermoen, 982 F.2d at 1317). 
66 Jamul Action Comm. v. Simermeyer, 974 F.3d 984, 997 (9th Cir. 2020), cert. denied sub 
nom., Comm. v. Simermeyer, No. 20-1559, 2021 WL 4507698 (U.S. Oct. 4, 2021) (citing 
Cachil Dehe Band of Wintun Indians v. California, 547 F.3d 962, 974 (9th Cir. 2008); 
Makah, 910 F.2d at 559); see also N. Alaska Env’l Ctr. v. Hodel, 803 F.2d 466 (9th Cir. 
1986) (miners who had submitted mining plans for approval were not necessary parties to 
a suit seeking to restrain the United States from approving mining plans until it complied 
with NEPA because the miners had no entitlement to any given set of procedures by which 
their plans would be reviewed). 
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ANTHC does not argue directly that the purported absent parties are necessary 

under Rule 19(a)(1)(B)(ii), which provides for compulsory joinder where adjudication of a 

dispute in a party’s absence would leave an existing party subject to a substantial risk of 

incurring double, multiple, or otherwise inconsistent obligations because of the absent 

party’s claimed interest.  “Inconsistent obligations occur when a party is unable to comply 

with one court’s order without breaching another court's order concerning the same 

incident.”67  ANTHC does claim, as discussed at Part IV.4., infra, that the purported absent 

parties would not be bound by the Court’s decision in this case, and that those unbound 

parties might “seek to enforce what has been declared illegal by the Court.”68 

The result in this case will not leave ANTHC subject to inconsistent obligations.69  

If the ANTHC governance policies at issue in this lawsuit violate Section 325, then no 

Regional Health Entity could sue to require ANTHC to revert to them.  And if ANTHC 

changes its governance policies in a way that violates Section 325 in the future, then any 

affected Regional Health Entity could and should be able to sue to declare those changes 

                                             
67 Ninilchik Native Ass'n, Inc. v. Cook Inlet Region, Inc., 270 F.R.D. 468, 476 (D. Alaska 
2010) (quotation omitted). 
68 See ECF No. 296 at p. 25. 
69 The mere risk of inconsistent adjudications does not necessitate joinder.  Cachil Dehe 
Band, 547 F.3d at 976 (quoting Delgado v. Plaza Las Americas, Inc., 139 F.3d 1, 3 (1st 
Cir.1998) (“Inconsistent obligations occur when a party is unable to comply with one 
court’s order without breaching another court’s order concerning the same incident. 
Inconsistent adjudications or results, by contrast, occur when a defendant successfully 
defends a claim in one forum, yet loses on another claim arising from the same incident in 
another forum.  Unlike a risk of inconsistent obligations, a risk that a defendant who has 
successfully defended against a party may be found liable to another party in a subsequent 
action arising from the same incident—i.e., a risk of inconsistent adjudications or results—
does not necessitate joinder of all of the parties into one action pursuant to Fed. R. Civ. P. 
19(a).”)). 
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illegal.  ANTHC’s suggestion that third parties might seek to overturn this Court’s decision 

by seeking relief from other federal district courts (presumably outside Alaska, for some 

reason) is confusing at best, and at worst borders on offensive.70   

4. Complete Relief Can Be Afforded Between the Existing Parties 

“The relevant question for Rule 19(a) must be whether success in the litigation can 

afford the plaintiffs the relief for which they have prayed.”71  ANTHC has failed to 

demonstrate that joinder of the purported absent parties is needed to afford SCF the 

declaratory judgment it seeks.  SCF simply seeks declarations of the rights member entities 

have under Section 325 (arguably resolved by the Ninth Circuit) and that certain policies of 

ANTHC violate those rights.  No part of SCF’s lawsuit seeks any declaration that any 

policy of an absent entity, or any contract between ANTHC and an absent entity, violates 

the law. 

ANTHC offers several reasons why the Court cannot afford complete relief—none 

of them persuasive.  As to ANTHC’s arguments that “Tribal participants”72 would not be 

bound by this Court’s judgment, SCF has no need to seek relief from any similarly-situated 

Regional Health Entity because the relief SCF seeks can be afforded by a declaratory 

                                             
70 See ECF No. 296 at p. 25 fn. 79. 
71 Confederated Tribes of the Chehalis Indian Reservation v. Lujan, 928 F.2d 1496, 1500, 
1501 (9th Cir. 1991) (O’Scannlain, J., concurring in part and dissenting in part) (italics 
omitted); see also Alto, 738 F.3d at 1126 (“To be ‘complete,’ relief must be ‘meaningful 
relief as between the parties.’” (italics omitted)). 
72 Any argument about the need to join “Tribal participants” is also fatally flawed because 
of ANTHC’s failure to identify these purported absent entities.  See Part IV.B., infra.  SCF 
responds to ANTHC’s arguments insofar as those arguments concern the Metlakatla Indian 
Community, which is expressly identified in Section 325.  SCF does not concede that it is 
similarly situated to any entity that is not “expressly identified” in Section 325.  See 
Southcentral Found., 983 F.3d at 417–18. 
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judgment against ANTHC alone.  In other words, SCF seeks to remedy an injury caused 

by ANTHC, not an absent tribe.  ANTHC would be bound by this Court’s judgment to 

change its policies in a way that no longer violates federal law.  Contrary to the suggestion 

of ANTHC, SCF is not asking this Court to rewrite ANTHC’s policies, but to require 

ANTHC itself to enact policies that comply with federal law.  The Ninth Circuit has 

determined that complete relief can be afforded without the joinder of a tribe where a 

plaintiff’s injury resulted from the actions of a third party, not those of the absent tribe 

itself.73 

Moreover, the ANTHC Board of Directors, as a part of ANTHC, would be bound 

by a declaratory judgment about the legality of ANTHC’s Bylaws, policies, and actions, 

and if it refused to comply with this Court’s declaration of what federal law requires, SCF 

could seek injunctive relief.74  And “[i]f in the future [ANTHC or SCF] believe that other 

officials are acting in violation of federal law, they may bring another action against those 

officials,” but “that possibility does not mean that complete relief is not possible for” 

SCF.75  Generally, an absent entity is not a “required party” simply because there is some 

possibility of future litigation. The “complete relief” clause refers only to the relief that 

may be obtained by existing parties to the action.76  

                                             
73 Alto, 738 F.3d at 1126–27. 
74 United States v. Laurins, 857 F.2d 529, 535 (9th Cir. 1988) (“An order to a corporation 
binds those who are legally responsible for the conduct of its affairs.”)  
75 Salt River Project Agric. Improvement & Power Dist. v. Lee, 672 F.3d 1176, 1180 (9th 
Cir. 2012). 
76 Ward v. Apple Inc., 791 F.3d 1041, 1052–53 (9th Cir. 2015), abrogated on other 
grounds as recognized by Sperring v. LLR, Inc., 995 F.3d 680 (9th Cir. 2021) (finding that 
the defendant “has not demonstrated that the risk of regulatory scrutiny gives [the 
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The authority that ANTHC relies upon does not change this result.  ANTHC first 

claims that E.E.O.C. v. Peabody Western Coal Co.77 supports its argument that complete 

relief cannot be afforded if the “Tribal participants” are not bound.78  In reality, Peabody 

Western provides a useful contrast demonstrating why ANTHC’s purported absent entities 

are not necessary.  There, the Ninth Circuit determined that the Navajo Nation was a 

necessary party to a suit filed by the Equal Employment Opportunity Commission 

challenging Peabody’s “Navajo preference” employment policy required by a term of a 

contact between Peabody and the Nation.79  Because the Nation was not a party to the suit 

that challenged the legality of the provision in its contract with Peabody, a determination 

that the provision was illegal would not relieve Peabody of the obligation to comply with 

the potentially illegal provision, or immunize it in any subsequent suit Navajo might bring 

to enforce the provision.  ANTHC can point to no similar conditions here that would 

enable the purported absent entities to “seek to enforce what has been declared illegal by 

the Court.”  ANTHC’s Bylaws and policies are not a contract to which the absent entities 

                                             
absentee] a legally protected interest in this action”); see also Bakia v. Cnty. of Los 
Angeles, 687 F.2d 299, 301 (9th Cir. 1982) (“It is a misapplication of Rule 19(a) to add 
parties who are neither necessary nor indispensable, who are not essential for just 
adjudication and who have a separate cause of action entirely.”). 
77 400 F.3d 774 (9th Cir. 2005). 
78 See ECF No. 296 at pp. 24–25.  ANTHC also suggests that this Court’s judgment is not 
enforceable in subsequent suits involving “Tribal participants.”  See ECF 296 at p. 25 n.79.  
This argument is internally inconsistent: if the outcome of the litigation will have no 
practical effect on the absent parties’ interests, the absent parties are not required 
parties.  It appears that this argument again elides the distinction between ANTHC’s 
interest and the purported absent parties’. 
79 E.E.O.C., 400 F.3d at 778. 
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are a party, the absent entities (and ANTHC itself) lack an entitlement to violate federal 

law, and ANTHC’s Officers and Directors would be bound by this Court’s judgment.80  

There is simply no risk that a ruling from this Court would subject ANTHC to inconsistent 

obligations. 

ANTHC also relies on Confederated Tribes of Chehalis Indian Reservation v. Lujan 

for the apparent proposition that the absent entities possess “sovereign powers and 

management responsibilities over ANTHC” akin to the territorial sovereignty exercised by 

a tribe over its land base.81  ANTHC’s logic again appears to be that this action cannot 

bind the purported absent entities from directing ANTHC to violate federal law.  Again, 

neither ANTHC nor any Indian Tribe possesses a right to violate federal law,82 and 

ANTHC itself, including its Officers and Directors, would be bound by this Court’s 

judgment.  ANTHC additionally provides no support for extending cases which concern 

reserved rights that are aspects of a Tribe’s inherent sovereignty (such as self-governance, 

territorial jurisdiction, or sovereign immunity) to a federally-granted right to participate in 

                                             
80 See also Eldredge v. Carpenters 46 N. Cal. Ctys. Joint Apprenticeship & Training 
Comm., 662 F.2d 534, 537 (9th Cir. 1981) (reversing dismissal on Rule 19 grounds where 
the district court had both a power and a duty to enjoin the allegedly illegal activities at 
issue, and cautioning that the movant may not “avoid its own liability” for illegal practices 
“by relying on [absent parties’] possible future conduct that might frustrate the remedial 
purposes of” the relief fashioned). 
81 ECF No. 296 at pp. 25–27 (discussing Chehalis, 928 F.2d 1496 (9th Cir. 1991)). 
82 See also Yellowstone Cnty. v. Pease, 96 F.3d 1169, 1172–73 (9th Cir. 1996) (“Pease’s 
contention that the district court’s judgment is not binding on the Tribe is without merit for 
several reasons. First, the County’s challenge to the tribal court’s jurisdiction raises a 
federal question that is clearly within the jurisdiction of a federal district court. Federal 
courts are the final arbiters of federal law, and the question of tribal court jurisdiction is a 
federal question.” (internal citation and quotation marks omitted)).  
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the governance a third-party corporate entity.  Other precedent clearly distinguishes 

between powers stemming from these disparate sources of authority.83 

5. The Existing Parties Can Adequately Represent the Absent 
Entities 

ANTHC contends that SCF should be estopped from claiming that it is the only 

entity “with an interest in appearing directly on its own behalf in this suit.”84  But the Rule 

19 analysis explicitly provides that, even where a party possesses a legally protected 

interest in the subject of the action, the court may determine that nonjoinder does not 

prejudice the absent entity because its interests are adequately represented by the existing 

parties to the action.85  Three factors are relevant to the determination of whether existing 

parties adequately represent the interests of the absent entities: 1) “whether the interests of 

a present party to the suit are such that it will undoubtedly make all of the absent party’s 

arguments;” 2) “whether the party is capable of and willing to make such arguments;” and 

3) “whether the absent party would offer any necessary element to the proceedings that the 

present parties would neglect.”86 

                                             
83 See generally United States v. Lara, 541 U.S. 193 (2004) (analyzing whether the source 
of a tribe’s authority to punish nonmember Indian offenders stemmed from inherent tribal 
authority or delegated federal authority).   
84 ECF No. 296 at p. 11. 
85 Salt River Project, 672 F.3d at 1177; see also Alto, 738 F.3d at 1127 (“As a practical 
matter, an absent party’s ability to protect its interest will not be impaired by its absence 
from the suit where its interest will be adequately represented by existing parties to the 
suit.” (quotation marks omitted)). 
86 Shermoen, 982 F.2d at 1318. 
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Again, the question before this Court is whether certain ANTHC policies violate 

Section 325.  There are only two possible positions on that question: either the challenged 

policies and actions are illegal, as SCF claims, or they are lawful, as ANTHC claims.  SCF 

is not asking the Court to pick amongst a menu of permissible governance policies where 

different absent entities might have different preferences.  It does not matter whether the 

purported absent entities would choose to align themselves with one party or the other—

”the rights they would seek to vindicate are already adequately protected” by the two 

diametrically-opposed litigation positions taken by ANTHC and SCF.87  Since “federal 

courts are the final arbiters of federal law,”88 the Court’s determination of whether 

ANTHC’s Bylaws, policies and actions have violated SCF’s rights is not dependent on the 

opinions of other entities merely possessing the same rights.  The absent entities therefore 

offer no “necessary element” to the proceedings that might be “neglect[ed]” by ANTHC 

and SCF.89 

Precedent from the corporate governance context confirms this result.  There, non-

party shareholders were not necessary parties to a suit against other shareholders because 

the two existing parties already represented both sides of the dispute, leaving no unmade 

legal arguments.90  Likewise, ANTHC here has failed to identify any legal arguments that 

                                             
87 Gibbs, 255 F.R.D. at 330 (shareholders were not “necessary” where they failed to claim 
an interest and where both possible positions on their rights were represented). 
88 FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 1314 (9th Cir. 1990). 
89 Shermoen, 982 F.2d at 1318. 
90 Gibbs, 255 F.R.D. at 329–30. 
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the purported absent entities would make that are not already represented by the 

diametrically-opposed and binary positions of ANTHC and SCF. 

B. ANTHC Has Failed to Prove that Joinder of All of the Purported 
“Tribal Participants” is Infeasible 

Further illustrating that the true purpose of this motion is simply to avoid an 

adjudication on the merits,91 ANTHC never defines the universe of absent parties.  It 

attempts to shield itself with the sovereign immunity of vaguely defined “Tribal 

participants” that it does not bother to count, let alone specify.92  It has posited, for 

example, that the Unaffiliated Tribes that participate in ANTHC “include at least another 

27 Tribes,” but fails to mention that the Alaska Area Office of the Indian Health Service 

makes the determination of which tribes and tribal organizations can be represented by the 

two unaffiliated directors, and has determined that there are only eleven such entities.93  

ANTHC further does not explain its assertion that this undefined class “ha[s] the same 

rights that SCF possesses” as a Designating Entity expressly identified in Section 325, 

which is not necessarily the case.94  ANTHC simply cannot prove the necessity or 

                                             
91 See ECF No. 293 at p. 3 (“But the Court should not address the merits.”). 
92 See ECF No. 296 at p. 28 n.93 (“Depending on how ANTHC’s ‘participants’ are 
defined, they number at least 31—in addition to SCF—and as many as 200 plus.”); see 
also ECF No. 293 at p. 6 (“almost 150 unaffiliated Tribes”). 
93 Compare id., with Mock Declaration, Ex. A (December 2, 2005 letter from Christopher 
Mandregan, Jr., Director, Alaska Area Native Health Service, to Don Kashevaroff, 
President/Chairman of ANTHC; the letter lists the eleven tribes or tribal organizations 
eligible to select the two Directors to represent the “unaffiliated” tribes)    
94 See ECF No. 296 at p. 10.  The legislative history of Section 325 indicates that Congress 
wanted to “draw on the existing expertise of the Alaska Native regional health entities now 
managing extensive regional health networks in Alaska,” not all of the Tribes in the state.  
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indispensability of purported absent parties which it does not identify, and certainly cannot 

assert as a bar to joinder the tribal sovereign immunity of Tribes that are not Designating 

Entities.  

SCF does not contest that entities possessing sovereign immunity may not be joined 

without their consent.  In particular, SCF agrees that the Metlakatla Indian Community is a 

Regional Health Entity expressly identified in Section 325, and is a federally-recognized 

Tribe, possessing sovereign immunity.  If Metlakatla were necessary (it is not), sovereign 

immunity (if not waived) would prevent its compulsory joinder.95   

C. ANTHC Has Failed to Identify Any “Indispensable” Parties 

Finally, ANTHC argues that the proper outcome here is dismissal of the action 

because the action cannot proceed “in equity and good conscience” without the purported 

absent entities.96  To determine whether to impose this harsh remedy, courts consider four 

factors: “(1) the prejudice to any party or to the absent party; (2) whether relief can be 

shaped to lessen prejudice; (3) whether an adequate remedy, even if not complete, can be 

awarded without the absent party; and (4) whether there exists an alternative forum.”97  

The Ninth Circuit has not adopted a blanket rule of indispensability when the absent party 

                                             
See S. Rep. No. 105-56 (1997).  This Court need only decide whether ANTHC’s policies 
have violated SCF’s governance and participation rights as a Regional Health Entity. 
95 See Dawavendewa v. Salt River Project Agr. Imp. & Power Dist., 276 F.3d 1150, 1161 
(9th Cir. 2002) (holding that the Navajo Nation’s sovereign immunity from suit presented 
a bar to compulsory joinder). 
96 ECF No. 296 at p. 28. 
97 Dawavendewa, 276 F.3d at 1161–62. 
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is a tribe and has “consistently applied the four part balancing test” to determine the 

correct outcome under Rule 19(b).98  All four factors favor SCF. 

First, dismissal would greatly prejudice SCF because it would be unable to 

vindicate its rights under Section 325—rights the Ninth Circuit expressly held it 

possesses—in any other way.  By contrast, the prejudice to absent entities by allowing the 

litigation to proceed is non-existent: if SCF succeeds, then they will reap the benefits of the 

litigation.  No speculation on ANTHC’s part (or conflation of ANTHC’s interests with the 

absent entities’) can suffice to show prejudice to the purported absent entities.99  No ruling 

from this Court would impose any duty on any absent entity, which makes this case very 

different from the cases ANTHC cites. 

Second, relief can be shaped to lessen any potential prejudice.  While SCF 

originally sought a declaration that Designated Directors had a duty to convey information 

to their Designating Entities—requiring absent parties to receive information— SCF is 

willing to limit the proposed declaratory relief so that the Court holds merely that Section 

325 imposes a right to information but not a duty on a Designated Director to convey it.  

Whether to receive or review information proffered by its Designated Director could be at 

the option of the Designating Entity, thereby imposing no obligations on any absent party. 

                                             
98 Union Pac. R.R. Co. v. Runyon, 320 F.R.D. 245, 254 (D. Or. 2017).  
99 See also Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1025 (9th Cir. 2002) 
(evaluation of prejudice to purported absentee “largely duplicates the consideration that 
made a party necessary under Rule 19(a): a protectable interest that will be impaired or 
impeded by the party’s absence”); Makah, 910 F.2d at 558 (legally protected interest may 
not be speculative).  
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Third, there is no question that a judgment rendered in the absence of the other 

Designating Entities would be adequate.  It would resolve the issue of whether ANTHC 

violated Section 325 and guide the creation of new, compliant policies.   

Fourth, there is no alternate forum in which this suit could be litigated.  “If no 

alternative forum is available to the plaintiff, the court should be ‘extra cautious’ before 

dismissing the suit.”100  ANTHC does not suggest that there is any alternative judicial or 

administrative forum where SCF could bring its federal claim.  Rather, ANTHC claims 

that the alternative forum that is available is the ANTHC Boardroom. 101  Unsurprisingly, 

ANTHC cites no authority for the notion that a non-judicial forum can provide an adequate 

alternative forum for the adjudication of a question of federal law.102  The ANTHC Board 

cannot adjudicate whether ANTHC’s own policies violate Section 325. 103   After all, it was 

                                             
100 Makah, 910 F.2d at 560. 
101 ECF No. 296 at pp. 32–33. 
102 Cf. Fed. R. Civ. P. 19 (Advisory Committee Notes to 1969 Amendment) (“The fourth 
factor, looking to the practical effects of a dismissal, indicates that the court should 
consider whether there is any assurance that the plaintiff, if dismissed, could sue effectively 
in another forum where better joinder would be possible.” (emphasis added)); E.E.O.C., 
400 F.3d at 777–78 (quoting Dawavendewa, 276 F.3d at 1162–63) (acknowledging a 
“viable alternative forum in which to seek redress” where a party could refile its suit “in 
conjunction with” a federal agency); Aguilar v. Los Angeles Cnty., 751 F.2d 1089, 1094 
(9th Cir. 1985) (state court presented an adequate alternate forum to obtain relief in a 
medical malpractice action); see also Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 
(1981) (in the forum non conveniens context, dismissal may not be in the interests of 
justice “if the remedy provided by the alternative forum is so clearly inadequate or 
unsatisfactory that it is no remedy at all”). 
103 Westinghouse Elec. Corp. v. Pac. Gas & Elec. Co., 326 F.2d 575, 577 (9th Cir. 1964) 
(“Federal statutes yield only to federal case law construing them.”). 
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in the ANTHC Boardroom where the violations of Section 325 occurred in the first 

place.104  

D. The Court Should Deny ANTHC’s Motion as Untimely 

Although ANTHC’s motion suffers from numerous legal, factual, and logical 

deficiencies sufficient to deny it on the merits, the Court should also exercise its discretion 

to deny ANTHC’s motion as untimely.   

As the Ninth Circuit has recognized, the court has “considerable discretion” in 

deciding a Rule 19 motion.105  The timing of ANTHC’s motion should factor in the 

Court’s analysis of whether “in equity and good conscience” this action should proceed.106  

Other courts have considered timeliness in denying—or reversing the grant of—a Rule 19 

motion.107  

ANTHC’s choice to bring this motion nearly five years into litigation, after SCF’s 

governance and participation rights were recognized by the Ninth Circuit, is no more than 

                                             
104 See ECF No. 296 at p. 15 (“Balancing [transparency and confidentiality] is something 
the ANTHC Board has done in the past and likely will continue to do in the future.”). 
105 Bakia, 687 F.2d at 301. 
106 Fed. R. Civ. P. 19(b). 
107 See Provident Tradesmens Bank & Tr. Co. v. Patterson, 390 U.S. 102, 112 (1968) 
(noting that a defendant “had no stake” in joinder where they “showed no interest in 
joinder until” an appeal); see also Gil Enters., Inc. v. Delvy, 79 F.3d 241, 247 (2d Cir. 
1996) (referencing excessive delay in raising a Rule 19 issue as a ground to deny the 
motion), and 7 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 
1609 (3d ed. 2021 update) (quoting the 1966 Advisory Committee on Rule 19, which 
stated “when the moving party is seeking dismissal in order to protect himself against a 
later suit by the absent person . . . and is not seeking vicariously to protect the absent 
person against a prejudicial judgment . . . his undue delay in making the motion can 
properly be counted against him as a reason for denying the motion”). 
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a desperate attempt to avoid a ruling on the merits.  As ANTHC itself acknowledged, SCF 

pleaded the existence of the governance and participation rights for ANTHCs tribal entity 

participants in its complaint nearly five years ago.108  By ANTHC’s own argument, the 

“interests” it now claims that similarly-situated parties possess were evident from the face 

of the complaint.109  ANTHC therefore could have made this motion any time, but chose 

not to. 

ANTHC’s contrary view of the governance and participation rights conferred by 

Section 325 presented no barrier to timely invoking Rule 19; as ANTHC acknowledges, 

Rule 19 “is designed to protect ‘a party’s right to be heard and to participate in 

adjudication of a claimed interest, even if the dispute is ultimately resolved to the 

detriment of that party.”110  Yet ANTHC chose not to file such a motion until the Ninth 

Circuit recognized SCF’s governance and participation rights, and entitlement to 

information.  This Court should not abide such gamesmanship, and should deny ANTHC’s 

motion. 

V. CONCLUSION 

In summary, ANTHC mischaracterizes the relief SCF seeks in order to claim that 

nonparties have an interest in this case.  This court is the proper forum to decide what 

federal law—Section 325—requires and whether ANTHC has violated Section 325 in 

enacting policies allowing ANTHC to withhold information from SCF.  SCF is not asking 

this court to enact Bylaws, policies or procedures for ANTHC.  As such, ANTHC has 

                                             
108 See ECF No. 296 at p. 10. 
109 Id. 
110 Id. at 9 (quoting White v. Univ. of Cal., 765 F.3d 1010, 1026–27 (9th Cir. 2014)). 
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failed to identify any parties that are necessary to the actual dispute at hand.  For the 

foregoing reasons, this Court should deny ANTHC’s Motion for Judgment on the 

Pleadings for Failure to Join Parties Under Rule 19.  

DATED:  November 24, 2021 MUNGER, TOLLES & OLSON LLP 
 

 By: /s/ William D. Temko 
  WILLIAM D. TEMKO  

CA Bar #98858 
            Appearing pro hac vice 
 
 

 
CASHION GILMORE & LINDEMUTH 
 

 By: /s/ Jahna M. Lindemuth 
  JAHNA M. LINDEMUTH 

AK Bar #9711068 
  

Attorneys for Plaintiff Southcentral 
Foundation 
 

 

  

Case 3:17-cv-00018-TMB   Document 302   Filed 11/24/21   Page 40 of 41



 

  -34-  
Southcentral Foundation v. ANTHC 

Case No. 3:17-cv-00018-TMB 
 

CERTIFICATE OF SERVICE 

I hereby certify that on November 24, 2021, a true and correct copy of the foregoing was 
served on: 

James Torgerson jim.torgerson@stoel.com 
Rachel Lee  rachel.lee@stoel.com 
Connor Smith             connor.smith@stoel.com 
 
By electronic means through the ECF system. 
 
 
 
 /s/ William D. Temko 

 

Case 3:17-cv-00018-TMB   Document 302   Filed 11/24/21   Page 41 of 41


	I. INTRODUCTION
	II. background3F
	III. legal standard
	IV. argument
	A. The Absent Entities Are Not Necessary Parties
	1. No Absent Party Has Claimed Any Interest In This Case
	2. The Outcome in this Lawsuit Will Not Impair any Purported Absent Party’s Ability to Protect Its Interests
	(a) Section 325 Rights
	(b) Sovereign Immunity

	3. No Risk of Multiple or Inconsistent Obligations Exists
	4. Complete Relief Can Be Afforded Between the Existing Parties
	5. The Existing Parties Can Adequately Represent the Absent Entities

	B. ANTHC Has Failed to Prove that Joinder of All of the Purported “Tribal Participants” is Infeasible
	C. ANTHC Has Failed to Identify Any “Indispensable” Parties
	D. The Court Should Deny ANTHC’s Motion as Untimely

	V. CONCLUSION

