
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JUSTIN HOOPER

Plaintiff/Appellant,

v.

THE CITY OF TULSA

Defendant/Appellee.

Case No. 21-CV-165-JED-JFJ

PLAINTIFF’S RESPONSE TO
ORDER FOR SUPPLEMENTAL BRIEFING (Dkt# 20)

COMES NOW Plaintiff/Appellant, Justin Hooper, by and through his attorney of record,

John M. Dunn, and responds to the questions posed in the Court’s Order for Supplemental

Briefing (Dkt#20). In support thereof, Plaintiff/Appellant shows the Court as follows:

INTRODUCTION

This matter is before the Court following a status conference held by video on

February 8, 2022.  Before answering the questions posed, it is necessary to place the responses in

proper context with the undisputed facts.

1. Justin Hooper is an Indian, as defined by federal law. He is both a member of and

has some blood quantum of the Choctaw Tribe, a federally recognized Indian tribe.

2. Mr. Hooper was given a speeding ticket by a Tulsa municipal officer on

August 13, 2018 at a location located within the Muscogee (Creek) Nation.

3. Mr. Hooper was convicted in the Municipal Court for the City of Tulsa on

August 28, 2018 by a municipal judge.

4. All parties agree that (if the Curtis Act is still good law) this Court has jurisdiction

to hear the appeal.
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ANSWERS TO QUESTIONS PRESENTED

1. Does McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 2452, 207 L.Ed.2d. 985 (2020)
have retroactive effect to permit post-conviction relief in this case?

The Court has first inquired about the necessity of retroactive application of the McGirt

decision to permit the post-conviction relief that is sought.  Before answering that question, the

Plaintiff/Appellant would point out that the holding of the case of Murphy v. Royal, 866 F.3d

1164 (10th Cir. 2017), which determined that the Creek Reservation had never been

disestablished and because “…the crime occurred on the Creek Reservation and therefore the

Oklahoma courts lacked jurisdiction.” Id., at p. 1179. The Tenth Circuit Court of Appeals made

no distinction between types of courts (municipal or state) when it said “Oklahoma courts lacked

jurisdiction.” That determination was made in 2017, well before the Plaintiff/Appellant in this

case received his citation or the conviction from the municipal court in August of 2018.

Therefore, Mr. Hooper would be entitled to relief based upon the prospective application of that

case and would not require the retroactive application of McGirt in order to be entitled to relief.

A. The holding in McGirt can be applied retroactively.

It is believed that the Court’s request for briefing is intended to focus on the effects of the

United States Supreme Court’s denial of certiorari in Clifton Parish v. Oklahoma, No. 21-467,

and whether that denial would support the view that the implications of McGirt cannot be

applied retroactively. The Plaintiff/Appellant contends that this denial is meaningless as the

denial of certiorari has no precedential value to it. See Marie v. Moser, 65 F. Supp. 3d 1175,

1204 (D. Kan., 2014), “It is well-settled that a denial of certiorari creates no precedential value.”

Teague v. Lane, 489 U.S. 288, 296, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989) (“As we have

often stated, the ‘denial of a writ of certiorari imports no expression of opinion upon the merits

of the case.’”) (quoting United States v. Carver, 260 U.S. 482, 490, 43 S. Ct. 181, 67 L. Ed. 361
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(1923)); United States v. Mitchell, 783 F.2d 971, 977 (10th Cir. 1986) (‘[n]o precedential

conclusion can be drawn from the denial of certiorari’).”

Notably, that same case noted a lengthy chain of historical case law that stands for the

simple proposition that the State does not - and never did - have jurisdiction over an Indian in

Indian Country because subject matter jurisdiction can never be waived.  If there was no

jurisdiction over a person, that fact cannot be sanitized later by judicial fiat.

It is settled law that “[s]ubject-matter jurisdiction can never be waived or
forfeited.” Gonzales v. Thaler, 565 U.S. 134, 141, 132 S. Ct. 641, 181 L. Ed.
2d 619 (2012).  The District Attorney admits that generally litigants “cannot
waive the argument that the district court lacks subject-matter jurisdiction,”
citing United States v. Green, 886 F.3d 1300, 1304 (10th Cir. 2018); see also
United States v. Garcia, 936 F.3d 1128, 1140-41 (10th Cir. 2019)(parties can
neither waive subject-matter jurisdiction nor consent to trial in a court without
jurisdiction).  This Court has repeatedly held that the limitations of post-
conviction or subsequent post-conviction statutes do not apply to claims of
lack of jurisdiction. Wackerly v. State, 2010 OK CR 16 ¶ 4, 237 P.3d 795,
797; Wallace v. State, 1997 OK CR 18, ¶ 15, 935 P.2d 366, 372; see also
Murphy v. State, 2005 OK CR 25, ¶¶ 5-7, 124 P.3d 1198, 1200 (recognizing
limited scope of post-conviction review, then addressing newly raised
jurisdictional claim on the merits).  In Wackerly, we also held the time limit
on newly raised issues in Rule 9.7 did not apply to jurisdictional questions.
Wackerly, 2010 OK CR 16, ¶ 4, 237 P.3d at 797.

Bosse v. State, 2021 OK CR 3 ¶ 21, 484 P.3d 286, 293-94.

Inexplicably, the Oklahoma Court of Criminal Appeals withdrew the opinion.

Withdrawing the opinion does not change the historical precedent cited in it.  Lack of subject

matter jurisdiction is a federal as well as state court issue.  The “bell” of legal precedent that lack

of subject matter jurisdiction cannot be waived or forfeited cannot be “unrung” by withdrawing

the Bosse opinion.  This Court must understand and enforce the Federal Court system’s

necessary role as an independent arbiter of the law without regard to the vagaries of

schizophrenic decisions of state courts.
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B. The Origins of McGirt

It is important to understand the context of McGirt to understand why the Court of

Criminal Appeals’ finding, “that McGirt v. Oklahoma announced a new rule of criminal

procedure”, is just wrong.  First and foremost, nowhere in the McGirt opinion does it say its

decision is a “new rule of criminal procedure”.  That phrase, or anything like it, simply is not in

the opinion.

Secondly, the Court of Criminal Appeals applied procedural preclusion rules to deny Mr.

McGirt relief in his post-conviction relief application. Obviously, the U.S. Supreme Court found

the same procedural preclusion rules did not apply when it found Oklahoma lacked subject

matter jurisdiction to have prosecuted Mr. McGirt.  That is why it reversed the Court of Criminal

Appeals’ denial of his post-conviction relief application.  As the Supreme Court noted, just

because the State of Oklahoma has a long history of abusing the law and its citizens does not

ipso facto turn that injustice into the rule of law.

Unlawful acts, performed long enough and with sufficient vigor, are never enough
to amend the law. To hold otherwise would be to elevate the most brazen and
longstanding injustices over the law, both rewarding wrong and failing those in
the right.

McGirt, supra, at p. 2482.

This Court should find that because lack of subject matter jurisdiction cannot be cured by

a vacuous and baseless characterization of the McGirt ruling as a “new rule of criminal

procedure” by which the Court can attempt to deny retroactivity to it.  As this Court well knows,

because countless cases have held this, subject matter jurisdiction can be raised at any time and

is never waived. McGirt proves the lack of subject matter jurisdiction can even be raised post-

judgment.
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C. Basic Laws of Subject Matter Jurisdiction

Lack of subject matter jurisdiction may be proven by a challenge to the facts upon which

subject matter jurisdiction is based. Ruiz v. McDonnell, 299 F.3d 1173, 1180 (10th Cir. 2002).

The burden of establishing subject-matter jurisdiction is on the party asserting jurisdiction.

Kokkonen v. Guardian Life Insurance Company of America, 511 U.S. 375, 377, 128 L. Ed. 2d

391, 114 S. Ct. 1673 (1994) citing to McNutt v. General Motors Acceptance Corp., 298 U.S.

178, 182 -183, 80 L. Ed. 1135, 56 S. Ct. 780 (1936).

Subject matter jurisdiction is never presumed and it can be challenged at every step in a

proceeding. Delgado Oil Co. v. Torres, 785 F.2d 857, 877 (10th Cir., 1986) citing to Treinies v.

Sunshine Mining Co., 308 U.S. 66, 84 L. Ed. 85, 60 S. Ct. 44 (1939). The McGirt decision is

self-proving that the lack of subject matter jurisdiction can be successfully challenged through

post-conviction relief many, many years after a final judgment and a direct appeal have been

decided.1 “A court lacking jurisdiction cannot render judgment but must dismiss the cause at any

stage of the proceedings in which it becomes apparent that jurisdiction is lacking.” Full Life

Hospice, LLC v. Sebelius, 709 F.3d 1012, 1016 (10th Cir. 2013).

A conviction or judgment, without subject matter jurisdiction, is void. United States v.

Magnan, 622 Fed. Appx. 719 (10th Cir. 2015).  “It is well settled that ‘[t]he judgment of

conviction pronounced by a court without jurisdiction is void.’ Johnson v. Zerbst, 304 U.S. 458,

468, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938); see also United States v. Bigford, 365 F.3d 859, 865

(10th Cir. 2004).”

“Without jurisdiction the court cannot proceed at all in any cause.” Ex parte
McCardle, 74 U.S. (7 Wall.) 506, 514, 19 L. Ed. 264 (1869). Accordingly, when a
court “assume[s] a jurisdiction which in fact it could not take, . . . all the
proceedings in that court must go for naught.” Riverdale Cotton Mills v. Ala. &

1 McGirt’s direct appeal was denied and the judgment affirmed in an unpublished decision.
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Ga. Mfg. Co., 198 U.S. 188, 195, 25 S. Ct. 629, 49 L. Ed. 1008  (1905); see also
Cunningham v. BHP Petroleum Gr. Brit. PLC, 427 F.3d 1238, 1244 (10th Cir.
2005) (holding that “[a] court may not exercise authority over a case” for which it
lacks jurisdiction (quotation and alteration omitted)). Unlike an order vacating a
judgment, a decision holding that a court lacked jurisdiction voids each and every
action taken in the case.

Id., at p. 722-723.  See also the following case for the indisputable rule that a
judgment is void if the Court lacks subject matter jurisdiction. Burke v. Smith,
252 F.3d 1260, 1263 (11th Cir. 2001); United States v. Buck, 281 F.3d 1336, 1344
(10th Cir. 2002); Cothrum v. Hargett, 178 F. App’x 855, 857(10th Cir. 2006);
MacArthur v. San Juan Cty., 405 F. Supp. 2d 1302, 1306 (D. Utah 2005)

Lack of subject matter jurisdiction is never waived and can even be raised in a post-

appeal collateral attack on a conviction.

As his eleventh ground for 2255 relief in his appellate brief, Defendant asserts for
the first time that the federal courts lacked jurisdiction over Defendant for the
offenses alleged.  We address this issue because jurisdictional issues are never
waived and can be raised on collateral attack, see Joe v. United States, 510 F.2d
1038, 1041 (10th Cir. 1975) (subject matter jurisdiction is always open to
collateral attack); Tooisgah v. United States, 186 F.2d 93, 96 (10th Cir. 1950)
(jurisdiction can be examined when raised for the first time in a 2255 motion), . . .

United States v. Cook, 997 F.2d 1312, 1320 (10th Cir., 1991).

Oklahoma’s case law is the same.  Jurisdiction can never be waived. See Omalza v.

State, 1995 OK CR 80, 911 P.2d 286, “Venue, in Oklahoma, is not an element of the crime. Id.

(citing Kilpatrick v. State, 90 Okl.Cr. 276, 278, 213 P.2d 584, 585 (1950)).  It is not the same as

jurisdiction: venue may be waived, but jurisdiction may not.”2

Murphy v. Royal, 866 F.3d 1164 (10th Cir., 2017) also proves that lack of subject matter

jurisdiction can be raised, and relief granted, after a jury trial, a direct appeal that did not raise

lack of subject matter jurisdiction (Murphy v. State, 2002 OK CR 24, 47 P.3d 876, 879), two

2 The following cases were cited for this law. See, e.g., Smith v. State, 554 P.2d 851, 854-55 (Okl.Cr.
1976) (venue); Snodgrass v. State, 478 P.2d 965, 967 (Okl.Cr. 1970) (venue); Morris, 363 P.2d at 379
(venue); Munson v. State, 758 P.2d 324, 332 (Okl.Cr.), cert. denied, 488 U.S. 1019, 109 S.Ct. 820, 102
L.Ed.2d 809 (1988) (jurisdiction); Guthrey v. State, 374 P.2d 925, 927 (Okl.Cr. 1962) (jurisdiction).
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post-conviction relief applications that did not raise lack of subject matter jurisdiction (Murphy v.

State, 2002 OK CR 32, 54 P.3d 556 and Murphy v. State, 2003 OK CR 6, 66 P.3d 456) and then

finally a post-conviction relief application raised lack of subject matter jurisdiction (Murphy v.

State, 2005 OK CR 25, 124 P.3d 1198, 1206).  That final appeal was denied.  His first two PCR

applications were denied; the last one was denied on the jurisdictional issue but granted on the

issue of mental retardation and remanded for a hearing on that issue. Mr. Murphy then sought

federal habeas relief, but the federal district court denied relief in 2007 which was denied.

Murphy v. Sirmons, 497 F. Supp. 2d 1257 (E.D. Okla. 2007).

After his remanded state court hearing (from the federal habeas corpus action) was

denied, he filed a second habeas corpus action. Murphy v. Trammell, No. CIV-12-191-RAW-

KEW, 2015 U.S. Dist. LEXIS 58594, 2015 WL 2094548, at *13 (E.D. Okla. May 5, 2015)

(unpublished).  The relief requested was also denied, which was appealed to the Tenth Circuit in

the above case. By this time, Mr. Murphy had gone through or initiated: 1) one trial (where he

was found guilty); 2) a direct appeal that was denied; 3) three post-conviction relief applications

(which only the third raised the subject matter jurisdiction issue); 4) two federal habeas corpus

actions; and 5) an appeal from the denial of habeas corpus relief.

The court ruled, “We conclude the crime occurred on the Creek Reservation and

therefore the Oklahoma courts lacked jurisdiction.” Id. at p. 1179.  It found the Oklahoma Court

of Criminal Appeals should have analyzed Mr. Murphy’s claims pursuant to the 1984 Supreme

Court case of Solem v. Bartlett, 465 U.S. 463, 470, 104 S. Ct. 1161, 79 L. Ed. 2d 443 (1984) but

did not.  The Tenth Circuit found the Solem case was not new law and the Court of Criminal

Appeals simply ignored it.3

3 “Mr. Murphy put the issue of whether the Creek Reservation had been disestablished squarely before
the OCCA, but the court decided the claim by ignoring and contradicting Solem.” Id., at p. 1196.
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The Supreme Court decided Solem in 1984, more than two decades before the
OCCA decided Mr. Murphy's case.  Even in 1984, the Solem court recognized the
three-part framework it applied was not a new development in the law. (emph.
added)  The Solem court explained its precedent had already ‘established a fairly
clean analytical structure’ for deciding whether Congress altered a reservation’s
borders. (Id. at p. 1189.) We then consider whether the OCCA’s merits decision
was ‘contrary to’ the clearly established Solem framework discussed above. We
conclude it was.

Id. at p. 1191.

Not only was the Solem case controlling law, the OCCA opinion didn’t even cite to it,

much less analyze it.  “Nowhere in its discussion of the reservation issue—nor anywhere else in

its opinion—did the OCCA cite Solem, Hagen, Yankton Sioux Tribe, or any of the Supreme

Court’s other Indian reservation disestablishment precedent.” Id. at 1193.  “Here, the OCCA did

not merely fail to cite controlling Supreme Court authority, it failed to apply it, and in deviating

from Solem, the OCCA's reasoning contradicted clearly established law.” Id.  The opinion

finally concluded that the federal courts are not required to defer to a State Court’s determination

of the court governing legal standard and application of that legal standard. Id., at p. 1195.

The ultimate conclusion from Murphy is that the Oklahoma Court of Criminal Appeals

has an historical antithetical attitude toward the State of Oklahoma’s lack of subject matter

jurisdiction over Indians as finally recognized in McGirt and its recent opinion in Wallace, that

McGirt found a “new rule of criminal procedure”, is but a continuation of that antithetical and

intolerant attitude.

Notably, the Court of Criminal Appeals in Wallace or any of the Defendants’ cited cases

discuss the affects of lack of jurisdiction as discussed above.  Instead, it claims a clearly

procedural but not subject matter jurisdictional “new rule” in Ferrell v. State, 1995 OK CR 54,

902 P.2d 1113 (new rule for admissibility of a recorded interview is prospective only) and Carter

v. State, 2006 OK CR 42, 147 P.3d 243 and Anderson v. State, 2006 OK CR 6, 130 P.3d 273
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(applying new instructional rule is prospective only) justifies its decision the McGirt decision is

procedural only.  That vapid analysis and conclusion is but an ipse dixit declaration without a

substantive basis.

There is no “new rule of criminal procedure” recognized in McGirt, Murphy, Solem or

any other cases.  No new law was crafted. In fact, just the opposite is true.  The Court indicated

that the law – if correctly applied – was long standing and clearly established law.  This cannot

be said to morph into a “new rule of criminal procedure”. The Supreme Court simply pointed

out what had been ignored by Oklahoma for over 100 years, i.e.- that the Indian reservation

boundaries have NEVER been disestablished by Congress.  The Court of Criminal Appeals again

ignores the obvious import of this decision.

D. Origins of Wallace

The original Wallace case before the court was on the issue of post-conviction relief

where Defendant Parish raised the issue that he was an Indian and committed his crime in the

Choctaw Reservation.  This case was apparently before the court following the United States

Supreme Court decision in Edwards v. Vannoy (No. 19-5807), 593 U.S. ___, 2021 U.S. LEXIS

2584 (May 17, 2021) which was the follow-up case to Ramos v. Louisiana, 590 U. S. ___, 140 S.

Ct. 1390, 206 L. Ed. 2d 583 (2020).  Ramos challenged his convictions resulting from a non-

unanimous jury – which was allowed by Louisiana law.  There the U.S. Supreme Court held that

a non-unanimous verdict was no verdict at all, and therefore was a violation of the Fourteenth

Amendment and Sixth Amendment.  Mr. Edwards then attempted the same remedy, relying on

Ramos as binding precedent.  However, Edwards was denied relief.  The court’s decision in that

case contains the following language regarding retroactive applications of their decisions:

The Court has stated that a new procedural rule will apply retroactively on federal
collateral review only if it constitutes a “watershed” rule of criminal procedure.
Teague, 489 U. S., at 311, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (plurality opinion).
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But the Teague Court stated that it was “unlikely” that such watershed
“components of basic due process have yet to emerge.” Id. at 313, 109 S. Ct.
1060, 103 L. Ed. 2d 334; see also Whorton v. Bockting, 549 U. S. 406, 417, 127 S.
Ct. 1173, 167 L. Ed. 2d 1 (2007); Schriro v. Summerlin, 542 U. S. 348, 352, 124
S. Ct. 2519, 159 L. Ed. 2d 442 (2004); Tyler v. Cain, 533 U. S. 656, 667, n. 7, 121
S. Ct. 2478, 150 L. Ed. 2d 632 (2001).  And in the 32 years since Teague, as we
will explain, the Court has never found that any new procedural rule actually
satisfies that purported exception.

Edwards v. Vannoy, 141 S. Ct. 1547, 1555 (2021).

Based on the holding in Edwards. rather than simply deciding case of Wallace, the Court of

Criminal Appeals requested additional briefing that would answer the following question:

In light of Ferrell v. State, 1995 OK CR 54, 902 P.2d 1113, United States v.
Cuch, 79 F.3d 987 (10th Cir. 1996), Edwards v. Vannoy (No. 19-5807), 593 U.S.,
2021 U.S. LEXIS 2584 (May 17, 2021), cases cited therein, and related
authorities, should the recent judicial recognition of federal criminal jurisdiction
in the Creek and Choctaw Reservations announced in McGirt and Sizemore be
applied retroactively to void a state conviction that was final when McGirt and
Sizemore were announced?

State ex rel. Matloff v. Wallace, 2021 OK CR 15, ¶ 6

Following the requested briefing, State ex rel. District Attorney v. Wallace , 2021 OK CR

21, ___ P.3d ___, found that McGirt addressed “a new rule of criminal procedure” and therefore

it could not be applied retroactively to cases whose judgment has become final – essentially

following the holding of the United States Supreme Court in Edwards. In defending their

decision in Wallace, the Court noted:

We acted in those post-conviction cases without our attention ever having been
drawn to the potential non-retroactivity of McGirt in light of the Court of Appeals'
opinion in United States v. Cuch, 79 F.3d 987 (10th Cir. 1996), cert. denied, 519
U.S. 963, 117 S. Ct. 384, 136 L. Ed. 2d 301 (1996) and cases discussed therein,
which we find very persuasive in our analysis of the state law question today.

Id. at ¶ 14 (emph. added).

In reaching its opinion, the court relied on the Tenth Circuit case of United States v.

Cuch, 79 F.3d 987 (10th Cir. 1996), cert. denied, 519 U.S. 963, 117 S. Ct. 384, 136 L. Ed. 2d
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301 (1996)  and U.S. Supreme Court case of Hagen v. Utah, 510 U.S. 399, 114 S. Ct. 958, 127

L. Ed. 2d 252 (1994).  In Hagen, the Defendant (an Indian) was convicted of drug distribution in

an area that was once part of a reservation.  The Supreme Court affirmed the state court’s

conviction finding that the reservation had been diminished, and therefore the state had

jurisdiction to prosecute.  Seeing that result, Cuch (an Indian), then brought a motion to

collaterally attack a conviction for federal crimes that were committed in the same general area

(that had been determined not to be an Indian Reservation by Hagen) for want of jurisdiction.

The Tenth Circuit determined that the question did not go to “innocence or guilt” rather to

“forum”, and therefore the Hagen opinion would only be applied prospectively.  Following that

logic, the Court of Criminal Appeals held:  “For purposes of our state law retroactivity analysis,

McGirt’s holding therefore imposed only procedural changes, and is clearly a procedural ruling.”

State ex rel. Matloff v. Wallace, id., at ¶ 27.  Even though the lack of subject matter jurisdiction

is clearly a matter of substantive and not procedural law, the Court then determined that “ . . . the

procedural rule announced in McGirt was new.” Id., at ¶28.

The fallacy of reliance on the Cuch decision is that at the time of his plea, the law of the

Circuit recognized that the area in which the crime was committed was known to be Indian

Country, mandating exclusive federal jurisdiction. United States v. Cuch, 79 F.3d 987, 990

(10th Cir. 1996) If that logic is applied here, after the Murphy decision, the Creek Nation was

known to be an Indian Reservation and the law of the circuit would have denied state jurisdiction

over an Indian there.  Further, where the court has expressly declared a rule of criminal

procedure to be “a clear break with the past,” , it almost invariably has gone on to find such a

newly minted principle nonretroactive United States v. Johnson, 457 U.S. 537, 549, 102 S. Ct.

2579, 2587 (1982).
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Third, the Court has recognized full retroactivity as a necessary adjunct to a ruling
that a trial court lacked authority to convict or punish a criminal defendant in the
first place. The Court has invalidated inconsistent prior judgments where its
reading of a particular constitutional guarantee immunizes a defendant's conduct
from punishment, see, e. g., United States v. United States Coin & Currency, 401
U.S. 715, 724 (1971) (penalty against assertion of Fifth Amendment privilege
against self-incrimination), or serves "to prevent [his] trial from taking place at
all, rather than to prescribe procedural rules that govern the conduct of [that]
trial," Robinson v. Neil, 409 U.S., at 509 (double jeopardy). In such cases, the
Court has relied less on the technique of retroactive application than on the notion
that the prior inconsistent judgments or sentences were void ab initio. See, e.
g., Moore v. Illinois, 408 U.S. 786, 800 (1972) (retroactive application of Eighth
Amendment ruling in Furman v. Georgia, 408 U.S. 238 (1972)); Ashe v.
Swenson, 397 U.S. 436, 437, n. 1 (1970) (retroactive application of double
jeopardy ruling in Benton v. Maryland, 395 U.S. 784 (1969)). See also Gosa v.
Mayden, 413 U.S., at 693 (MARSHALL, J., dissenting); Michigan v. Payne, 412
U.S., at 61 (MARSHALL, J., dissenting) (rulings are fully retroactive when the
“Court has held that the trial court lacked jurisdiction in the traditional sense”).

United States v. Johnson, 457 U.S. 537, 550-51, 102 S. Ct. 2579, 2587 (1982)

Under the holding in Johnson, where there is no jurisdiction on the part of the courts, the

retroactive application of the decision is retroactively imposed on the courts for purposes of the

determination of the application of those decisions. If the court originally lacked jurisdiction to

impose the punishment, the retroactive application of the court’s decision is necessary. In the

case of Covey v. United States, 109 F.Supp.2d 1135 (2000) the United States District Court of

South Dakota applied the holding in Johnson, finding that when “a trial court lacked authority to

convict or punish a criminal defendant in the first place.” 457 U.S. at 550. The Supreme Court

recognized that full retroactivity applies in such cases, wherein “the court has relied less on the

technique of retroactive application than on the notion that the prior inconsistent judgments or

sentences were void ab initio.” Id. Covey v. United States, 109 F. Supp. 2d 1135, 1138 (2000).

Therefore, under United States Supreme Court precedent, it would appear that the judgments

entered by state courts against Indians are void ab initio and that retroactivity is to be applied.

Case 4:21-cv-00165-WPJ-JFJ   Document 23 Filed in USDC ND/OK on 03/14/22   Page 12 of 21



13

E. Other Arguments in Favor of Retroactively Applying McGirt

The holding in Wallace rests on at least two rudimentary flawed premises.  First, the

court determined that McGirt announced a rule of criminal procedure, using prior case law,

treaties, Acts of Congress, and the Major Crimes Act. State ex rel. Matloff v. Wallace, 2021 OK

CR 21, ¶ 26.  Then the court determined that this rule, relying on those established laws and

treaties, was a “new” rule.” Id. at ¶ 28.  The court justified its continued indifference to laws

specific to Indians, articulated in Murphy, by pointing out its own previous error:

In 2005, this Court had declined to recognize the claimed Muscogee (Creek)
Reservation, and thus denied the essential premise of the claim on its merits, in
Murphy v. State, 2005 OK CR 25, ¶¶ 50-52, 124 P.3d at 1207-08.  From then until
the Tenth Circuit Court of Appeals' 2017 decision in Murphy v. Royal, 866 F.2d
1164 (10th Cir. 2017), no court that had addressed the issue, including the federal
district court that initially denied Murphy's habeas claim, had embraced the
possibility that the old boundaries of the Muscogee (Creek) Nation remained a
reservation.

State ex rel. Matloff v. Wallace, 2021 OK CR 21, ¶ 31.

Even Judge Lumpkin noted the infirmities upon which Wallace rests in his specially

concurring opinion.  First, he correctly notes that “When the federal government pre-empts a

field of law, the legal effect is to deprive states of their jurisdiction in that area of the law. If a

court lacks jurisdiction to act then any rulings and judgments would appear to be void

when rendered.” (emph. added) Concurring opinion, id. at ¶ 3.  He further explained his

reasoning in a footnote.

I realize courts in the past have engaged in legal gymnastics to keep from voiding
judgments rendered by a court without jurisdiction by finding that a court's
judgment must be void on its face before it can be held void. Springer v.
Townsend, 336 F.2d 397, 401 (10th Cir. 1964) (in deciding whether a probate
decree was void, the Court stated “our scope of review is limited to determining
whether a lack of jurisdiction in the approval proceeding affirmatively appears
from the record.”; “[a] judgment will not be held to be void on its face unless an
inspection will affirmatively disclose that the court had no jurisdiction of the
person, no jurisdiction of the subject matter, or had no judicial power to render the
particular judgment.” Clay v. Sun River Mining Co., 302 F.2d 599, 601 (10th Cir.
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1962); “[a]s long as the supporting record does not reflect the district court’s lack
of authority, the district court order cannot be declared “void.” Such an order is
instead only “voidable.” Bumpus v. State, 1996 OK CR 52, ¶ 7, 925 P.2d 1208,
1210; “[t]his Court has held in numerous cases that in order for a judgment to be
void as provided in the Statute just quoted, it must be void on the face of the
record, and that extrinsic evidence is not admissible to show judgment is void on
the face of the record.” Scoufos v. Fuller, 1954 OK 363, 280 P.2d 720, 723.
However, logic and common sense dictate that if a court had no authority to
act then any actions would be a nullity. (emph. added)  Regardless, I apply the
precedent cited in the opinion and specially concur.

State ex rel. Matloff v. Wallace, 2021 OK CR 21, ¶ 3 n.1

This holding was a policy decision of convenience, not a legal decision applying

established legal precedent.  The court has performed the very gymnastics that Lumpkin decried.

The  Court of Criminal Appeals denied retroactivity of McGirt under the specious “new rule”

holding that McGirt decided an issue criminal procedure rather than a matter of substantive law.

However, no such holding can be found in McGirt.

F. Application of the Curtis Act will not give the City Jurisdiction over this matter.

It is expected that the City of Tulsa’s response will likely have some reliance on Section

14 of the Curtis Act, likely asserting that the Curtis Act would make the application of McGirt

irrelevant.  However, this position is flawed as it merely repeats a failed argument in McGirt that

the Curtis Act and other pre-statehood federal statutes granted jurisdiction to Oklahoma over

crimes committed by Indians on the Muscogee Reservation. These statutes included § 28 of the

Curtis Act (concerning abolishment of Creek courts), and the Act of June 7, 1897, ch. 3, 30 Stat.

62, 83 (granting federal courts in Indian Territory “exclusive jurisdiction” to try “all criminal

causes for the punishment of any offense irrespective of race”). McGirt, 140 S. Ct. at 2476.

Tulsa’s reliance on pre-statehood statutes is contrary to McGirt, which rejected Oklahoma’s

similar argument, noting that the statutes were only “statutory artifacts” from Oklahoma’s

“territorial history.” Id.

Case 4:21-cv-00165-WPJ-JFJ   Document 23 Filed in USDC ND/OK on 03/14/22   Page 14 of 21



15

In 1890, Congress passed the Act of May 2, 1890, ch. 182, 26 Stat. 81 (1890 Act). The

1890 act established Oklahoma Territory, to be governed by a territorial government based on

Nebraska laws. Id., § 1-28. The 1890 Act left the eastern portion of Indian Territory intact,

subject to federal and tribal jurisdiction, id., §§ 29-44, but authorized Arkansas law to be applied

there, because Indian Territory “was without a local legislature to legislate to meet local needs.”

Inc. Town of Hartshorne v. Inc. Town of Haileyville, 1909 OK 240, 104 P. 49, 50 (1909).

By 1898, non-citizens had begun settling Tulsa along newly established railroad lines.

These inhabitants had no title to the lots and blocks upon which they built improvements, and no

local self-government. The Curtis Act was “enacted to afford immediate local municipal

governments” in Indian Territory towns on a provisional basis. Inc. Town of Hartshorne, 104 P.

at 50. Section 14 of the Curtis Act, which included the provision touted by Tulsa as its

congressional grant of jurisdiction in Indian country (i.e., that “all inhabitants” would be subject

to ordinances of towns organized under Arkansas law “without regard to race”), reserved towns

with populations of 200 or more from the inevitable allotment process. § 14, 30 Stat. 495.

Section 14 further authorized Indian Territory towns with populations of 200 or more to

incorporate through a petition and election process.   Such townsites were clearly established

under federal authority. Id.,104 P. at 50 (confirming that municipalities can only be created

through the exercise of the power of the sovereignty). These townsites, as authorized by

Section 14, were organized under Arkansas state law and possessed only the “powers” of similar

Arkansas municipalities.

Tulsa’s theory that Section 14 grants Tulsa jurisdiction over on-reservation crimes

committed by or against Indians ignores the complexities of that section. For example,

Section 14 provided that for its purposes “all the laws of said State of Arkansas herein referred

to, so far as applicable, are hereby put in force in said Territory.” § 14, 30 Stat. 495. It authorized
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the United States Courts serving Indian Territory to exercise “jurisdiction to enforce the same,

and to punish any violation thereof,” and required the city or town councils to “pass such

ordinances as may be necessary for the purpose of making the laws extended over them

applicable to them and for carrying the same into effect.” Id. It provided that the “mayors of such

cities and towns, in addition to their other powers,” would have “the same jurisdiction in all civil

and criminal cases arising within the corporate limits of such cities and towns as, and

coextensive with, United States commissioners in the Indian Territory.” Id.

The United States commissioners’ jurisdiction had been earlier defined in the 1890 Act,

§ 39, 26 Stat. at 98-99,  and included “all the powers of commissioners of circuit courts of the

United States;” authority to serve as ex officio notaries public to “solemnize marriages;” and

authority to “exercise all the powers conferred by the laws of Arkansas upon justices of the

peace,” subject to the limitation that they would have no jurisdiction to try any cause where the

value of the thing or the amount in controversy exceeded $100 (one of the many limitations that

Tulsa chooses to ignore). Id.

The “mayors’ courts and United States commissioners’ courts were. . . given equally the

jurisdiction of justices of the peace courts of Arkansas.” Missouri, K. & T. Ry. Co. v. Phelps, 76

S.W. 285, 286 (Indian Terr. 1903), citing the 1890 Act and the Curtis Act, § 14, 30 Stat. 495,

499. Strict implementation of Arkansas laws was required for purposes of a mayor’s

performance of prosecutorial/judicial functions under Section 14. “And as the city council is the

creation of the statute, and derives all its powers from it, it can pass no ordinance except such as

the [Arkansas] legislature, by statute, has authorized it to do.” In re English, 61 S.W. 992, 993

(Indian Terr. 1901) (finding that a city ordinance was invalid under Arkansas law).

Provisions in Section 14 concerning municipal jurisdiction were clearly meant to provide

stop-gap remedies that did not survive statehood. Today, Tulsa’s municipal judges (not mayors)
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enforce Tulsa municipal codes consistent with Oklahoma statutes and the Oklahoma

Constitution—not Arkansas laws as previously required by Section 14.

Tulsa is a political subdivision of Oklahoma. Fine Airport Parking, Inc. v. City of Tulsa,

71 P.3d 5, 11 (Okla. 2003) (noting Oklahoma is the “sovereign and [Tulsa] is a political

subdivision”). Tulsa’s municipal powers are limited by Oklahoma’s Constitution and Oklahoma

laws that bind it by the charter it adopted pursuant to Okla. Const., art. 18, § 3. Tulsa’s powers

are also limited by the United States Constitution and federal law. City of Tulsa Charter, art. 1,

§§ 1- 2. See Hunter v. City of Pittsburgh, 207 U.S. 161, 177 (1907) (affirming the “well settled”

doctrine that municipal corporations are political subdivisions of states and can exercise only

such powers as states permit).

Tulsa’s argument also ignores established authority concerning criminal jurisdiction in

Indian country. It is well-recognized in Oklahoma that “[s]tates have no [criminal] authority over

Indians in Indian Country unless it is expressly conferred by Congress.” Cheyenne-Arapaho

Tribes of Okla. v. Oklahoma, 618 F.2d 665, 668 (10th Cir. 1980) (finding Oklahoma hunting and

fishing laws inapplicable in Indian country); see also Hackford v. Utah, 845 F.3d 1325 (10th Cir

2020) (quoting Cheyenne-Arapaho Tribes in relation to jurisdictional challenge to state authority

over a traffic offense); Ross v. Neff, 905 F.2d 1349, 1352 (10th Cir. 1990) (involving illegal

arrest on Cherokee trust land and stating that “Indian country is subject to exclusive federal or

tribal criminal jurisdiction ‘[e]xcept as otherwise expressly provided by law.’ 18 U.S.C. Sec.

1152.”); United States v. Burnett, 777 F.2d 593, 596 (10th Cir.1985) (“Oklahoma has not acted

to assume [criminal] jurisdiction under P.L. 280.”). These general principles apply equally to the

criminal jurisdiction and law enforcement authority of municipalities. Criminal jurisdiction in

Indian country nationwide is uniformly defined by federal statutes that do not differentiate

between municipal and state jurisdiction.
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It is expected that the City of Tulsa will contend that Section 14 of the Curtis Act applies

to the case at bar as it is still relevant.  However, a careful review of the statute shows that is not

true.  First, the City will contend that the Curtis Act provided that “all inhabitants” of cities and

towns organized under Arkansas law, “without regard to race, shall be subject to all laws and

ordinances of such city or town governments, and shall have equal rights, privileges, and

protections therein.” This statement represents the first problem with the statute: it failed to

differentiate the race of ”Native American” and the political status of “Indian”. As any person

who claims to be of Native American descent but is not a member of a tribe knows this is a

distinction with a difference. The problems continue with the fact that the City of Tulsa does

not use a mayoral court and the Plaintiff/Appellant was not convicted by the mayor.  Therefore,

when interpreting this statutory relic, the Court must apply the United State Supreme Court

Guidance concerning interpretation of statutes affecting Indians. “Statutes are to be construed

liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.” Cnty. of

Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269, 112 S.

Ct. 683, 693 (1992).  In so interpreting the Curtis Act, in light of this guidance, it is clear that the

Act is merely a relic – as it has apparently been abandoned by the City of Tulsa since they no

longer use mayoral courts and those courts have relinquished jurisdiction over all matters not

impacted by municipal ordinances (such as granting divorces, presiding over civil cases,

presiding over criminal cases greater than misdemeanors, etc.).  Only after the McGirt ruling did

the City try to resurrect this relic. This Court should ignore this attempt.

2. What is the Propriety of this Court ruling on a civil motion to dismiss in this appeal
of the municipal court’s denial of post-conviction relief?

From this question, it is apparent that this Court grasps that this case is essentially an

appeal from the denial of an Application for Post-Conviction Relief.  This matter was filed as an
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action for Declaratory Judgment simply because the District Court did not have the ability to

properly file an appeal from the finding of a municipal court.  Therefore, Plaintiff/Appellant

determined that an application for Declaratory Judgment would theoretically achieve the same

ends, since this case turns entirely upon two issues: 1) Whether the Curtis Act is still operative

law? and 2) Whether the decision in McGirt v. Oklahoma may be retroactively applied in order

to grant post-conviction relief to the Plaintiff/Appellant. However, as a result of the necessity to

properly classify this action, this action became a two-count action with both civil and criminal

dimensions. The Court’s question is therefore well taken, since there are two different

components to this action.

Counsel has made an exhaustive search for some authority on this topic with no results.

With that said, Counsel is prepared to offer some thoughts.  First, the Court’s resolution of the

Curtis Act issue and the potential retroactive application of the McGirt decision will be

dispositive of the post-conviction relief since the sole basis for post-conviction relief is that the

City is lacking jurisdiction to prosecute him.  However, Plaintiff/Appellant would dispute that

the Appeal from the Denial of Post-Conviction Relief would be governed by those same rules.

Post-conviction is governed by the rules of criminal procedure which appears to have no

counterpart to the Civil Motion to Dismiss for failure to state a claim. The City has filed a

Motion to Dismiss based on Federal Rule of Civil Procedure 12(b)(6).  This would require the

Court to take the well-pleaded factual allegations as true. Ashcroft v. Iqbal, 556 U.S. 662, 679,

129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009).  In other words, Mr. Hooper is an “Indian” under

federal law. He received a traffic citation for an offense that occurred on the Muscogee (Creek)

Reservation. He was prosecuted by a political subdivision of the State of Oklahoma. The City of

Tulsa does not have subject matter jurisdiction to prosecute him. If those facts were taken as true

the Motion to Dismiss must be denied. In the alternative, if the issue of subject matter
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jurisdiction is taken as a legal issue, the declaratory judgment could be addressed, but not the

appeal from the denial of post-conviction relief.

Theoretically, Plaintiff/Appellant would still have argument for post-conviction based on

the fact that he was not tried by the mayor in a mayor’s court and whether the term “regardless of

race” embraces the legal status of “Indian”. Therefore, the City’s civil Motion to Dismiss should

not reach this prong of the litigation.

CONCLUSION

The Court has raised two issues for supplemental briefing.  The Defendant has answered

those questions.  In response to the application of McGirt being retroactive, the

Plaintiff/Appellant has answered in the affirmative. First, without regard to McGirt, the Court

could apply the Murphy case and apply it prospectively to grant relief to the Plaintiff/Appellant.

Failing that, McGirt is not a “new rule of criminal procedure”.  It is a statement of long-standing

law that has been identified as “clearly established federal law”. Further, because it goes directly

to the question of subject matter jurisdiction, under United States Supreme Court jurisprudence,

it must be applied retroactively to address the void ab initio judgments that were entered without

subject matter jurisdiction. Finally, the Curtis Act cannot save the City, as it is a relic of history

that was not followed in this case. Further, to the extent it is interpreted, it should be interpreted

in favor of the Indians. To believe it is still operative is to require the Federal District Courts to

have a traffic docket for any appeal from a municipal traffic ticket by an Indian.

The second question regarding the propriety of the Court’s ruling on a civil motion to

dismiss in this appeal, the Plaintiff/Appellant has answered in the negative.  This Court has

clearly determined that this case is more in the flavor of a criminal proceeding than a civil

proceeding. These are governed by different rules and have different standards.  Because there

are a number of procedural issues that Plaintiff/Appellant would be entitled to raise on appeal in
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regards to jurisdiction, while the Court’s order on the Declaratory Judgment Action would likely

be dispositive as to the law, it may not resolve all procedural issues that could be raised to

determine whether the Municipal Court properly exercised jurisdiction as afforded it under the

Curtis Act, if that law is found to still be operative.

WHEREFORE, having fully answered, the Plaintiff/Appellant prays this Court will

overrule the City’s Motion to Dismiss and allow this matter to proceed.

Respectfully submitted,

_/S/ John M. Dunn___________________
John M. Dunn, OBA No. 20975
The Law Offices of John M. Dunn, PLLC
616 South Main Street, Suite 206
Tulsa, OK  74119
Telephone: (918) 526-8000
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Attorney for Plaintiff/Appellant
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