
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
JUSTIN HOOPER,    ) 

) 
Plaintiff/Appellant,   ) 

) 
vs.      ) Case No. 21-CV-165-WPJ-JFJ 

) 
CITY OF TULSA,    ) 

) 
Defendant/Appellee.   ) 

 
DEFENDANT CITY OF TULSA’S SUPPLEMENTAL BRIEF  

On February 28, 2022, this Court entered an Order asking the parties to submit 

supplemental briefing on two issues: (1) “whether McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 

2452, 207 L. Ed. 2d 985 (2020) has retroactive effect to permit post-conviction relief in this 

case”; and (2) “the propriety of this Court ruling on a civil motion to dismiss in this appeal of 

the municipal criminal court’s denial of post-conviction relief.” [Doc. No. 20]  In response to 

this Court’s Order, the City submits the following supplemental brief addressing that: (1) 

McGirt has no retroactive effect on post-conviction relief cases, and thus, even if McGirt were 

to be applicable to Plaintiff’s claims (which the City disputes), Plaintiff is not entitled to any 

relief; and (2) because of the way Plaintiff has pled this matter as a civil action, this Court can 

rule on the City’s Motion to dismiss; but should the Court determine that a motion under the 

Federal Appellate Rules of Procedure would have been more appropriate to address the 

criminal appeal, this Court can convert the pending motion and rule on its merits.  

1. MCGIRT DOES NOT APPLY RETROACTIVELY FOR THE PURPOSE OF POST-
CONVICTION RELIEF. 

Plaintiff’s sole argument in the case is that the United States Supreme Court’s decision 

in McGirt rendered the municipal court without jurisdiction to prosecute him on a municipal 
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law traffic violation because of his status as an Indian.  As set forth in the City’s Motion To 

Dismiss and Reply briefs in this matter [Doc. No. 6, 13], Plaintiff’s argument that the McGirt 

decision had any impact on the City’s ability to prosecute Indians for municipal offenses 

under the Curtis Act is without merit and fails as a matter of law. However, assuming 

arguendo, the “McGirt trumps Curtis Act” argument is correct, Plaintiff can find no relief 

under McGirt from his pending conviction because it has been established that the McGirt 

decision is not retroactive for the purpose of post-conviction relief.  Therefore, there is no 

remedy available to Plaintiff that this Court can provide under any legal theory and his 

appeal and declaratory judgment action should be dismissed.   

a. Plaintiff is not entitled to relief under the Uniform Post-Conviction Act as 
he failed to raise the issue on direct appeal. 

As Plaintiff failed to directly attack his conviction through a properly filed appeal, his 

only remaining option is a collateral attack. The Municipal Criminal Court for the City of Tulsa 

applies the Criminal Code of Procedure of the State of Oklahoma. 11 O.S. § 28-120. Under that 

Code, the only method of challenging a conviction, excluding a timely appeal, is an 

Application for Post-Conviction Relief. 22 O.S. § 1080. Post-conviction relief is only available 

by statute and is not a fundamental right. Clayton v. State, 1995 OK CR 3, 892 P.2d 646, 654, 

cert denied, 516 U.S. 846, 116 S. Ct. 137, 133 L. Ed. 2d 84 (1995). As such, Plaintiff only has a 

right to post-conviction relief to the extent granted by statute.  

Pursuant to said statutes, Plaintiff filed his Application for Post-Conviction Relief on 

December 17, 2020, more than five (5) months after McGirt was decided and his application 

was denied. [Doc. No. 1-1, p. 1]. Plaintiff now seeks to appeal that denial to this Court. As 

explained herein, post-conviction relief based on the holding in McGirt is not only unavailable 
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to Hooper but is also unavailable to any other Indian defendants with finalized convictions, 

regardless of the question of subject matter jurisdiction. 

b. Teague and its progeny do not require McGirt to be applied retroactively. 

In McGirt, the Supreme Court determined that the reservation boundaries of the 

Muscogee (Creek) Nation had not been disestablished and, therefore, the State of Oklahoma 

did not have jurisdiction over Major Crimes Act crimes committed by Indian defendants 

within those boundaries. McGirt v. Oklahoma, 140 S. Ct. 2452, 207 L. Ed. 2d 985 (2020). This 

constituted a new rule of criminal procedure governing which courts would hear which 

major crimes, specifically proscribing prosecution of Indian defendants in state court and 

requiring the prosecution of the same in federal court. “Unless they fall within an exception 

to the general rule, new constitutional rules of criminal procedure will not be applicable to 

those cases which have become final before the new rules are announced.” Teague v. Lane, 

489 U.S. 288, 310, 109 S. Ct. 1060, 1075, 103 L. Ed. 2d 334 (1989). Applying Teague and its 

progeny, the new rule announced in McGirt does not apply retroactively to allow collateral 

attacks of finalized convictions. 

The Supreme Court draws a distinction between procedural and substantive rules of 

criminal procedure. Procedural rules do not apply retroactively because “[t]hey do not 

produce a class of persons convicted of conduct the law does not make criminal, but merely 

raise the possibility that someone convicted with use of the invalidated procedure might 

have been acquitted otherwise.” Schriro v. Summerlin, 542 U.S. 348, 352, 124 S. Ct. 2519, 

2523, 159 L. Ed. 2d 442 (2004). Procedural rules “regulate only the manner of determining 

the defendant's culpability.” Id. at 353. On the other hand, “[s]ubstantive rules include “rules 

forbidding criminal punishment of certain primary conduct,” as well as “rules prohibiting a 
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certain category of punishment for a class of defendants because of their status or offense.” 

Montgomery v. Louisiana, 577 U.S. 190, 198, 136 S. Ct. 718, 728, 193 L. Ed. 2d 599 (2016), as 

revised (Jan. 27, 2016) citing Penry v. Lynaugh, 492 U.S. 302, 330, 109 S.Ct. 2934, 106 L.Ed.2d 

256 (1989); see also Teague, supra, at 307, 109 S.Ct. 1060. The Supreme Court had previously 

acknowledged the possibility of “watershed rules of criminal procedure” that might apply 

retroactively, however, the Court in Edwards v. Vannoy removed that possible avenue. 

Edwards v. Vannoy, 141 S. Ct. 1547, 1560, 209 L. Ed. 2d 651 (2021). The Court explained in 

Edwards that “[n]ew procedural rules do not apply retroactively on federal collateral 

review.” Id. The new rule announced in McGirt is procedural as it does not fit either category 

of substantive rules and does not address a criminal defendant’s culpability, but merely 

which sovereign has jurisdiction over their criminal conduct. As such, the ruling in McGirt 

does not apply retroactively. 

c. The Supreme Court did not explicitly extend its holding retroactively to 
all cases. 

In McGirt, the Supreme Court did not indicate that its holding would apply 

retroactively to all similarly situated cases. Instead, when the Supreme Court addressed 

retroactivity in McGirt, the Court stated that some defendants might choose not to challenge 

their convictions and acknowledged that many defendants “may face significant procedural 

obstacles, thanks to well-known state and federal limitations on postconviction review in 

criminal proceedings.” McGirt v. Oklahoma, 140 S. Ct. 2452, 2479, 207 L. Ed. 2d 985 (2020).  

The Supreme Court did this in response to the State’s argument that “ ‘[t]housands’ of Native 

Americans like Mr. McGirt ‘wait in the wings’ to challenge the jurisdictional basis of their 

state-court convictions.” Id. This is because “the application of new rules to cases on 

collateral review may be more intrusive than the enjoining of criminal prosecutions” because 

Case 4:21-cv-00165-WPJ-JFJ   Document 22 Filed in USDC ND/OK on 03/14/22   Page 4 of 9



5 
 

it requires the government to “keep in prison defendants whose trials and appeals 

conformed to then-existing constitutional standards.” Teague v. Lane, 489 U.S. at 310.  

d. The Oklahoma Court of Criminal Appeals has determined that McGirt 
does not apply retroactively to post-conviction relief. 

In State ex rel. Matloff v. Wallace, the Oklahoma Court of Criminal Appeals (OCCA) applied 

the Teague-analysis to McGirt post-conviction relief cases brought before the OCCA. In 

Matloff, the OCCA found that McGirt announced a new procedural rule for state post-

conviction relief cases. State ex rel. Matloff v. Wallace, 2021 OK CR 21, ¶ 27, 497 P.3d 686, 

691, cert. denied sub nom. Par. v. Oklahoma, 142 S. Ct. 757 (2022). “McGirt did not determine 

whether specific conduct is criminal, or whether a punishment for a class of persons is 

forbidden by their status.” Id. McGirt did not affect an Indian defendant’s culpability for the 

offense but merely dictated which court would prosecute him or her. Id. The Court noted in 

Wallace that “McGirt was never intended to annul decades of final convictions for crimes that 

might never be prosecuted in federal court; to free scores of convicted prisoners before their 

sentences were served; or to allow major crimes committed by, or against, Indians to go 

unpunished.” Wallace, 2021 OK CR 21, ¶ 34, 497 P.3d at 693. The United States Supreme 

Court has continued to deny certiorari review of cases challenging whether McGirt was 

retroactive.  See e.g., Ryder v. Oklahoma, 500 P.3d 647, 2021 OK CR 36, cert. denied, Ryder v. 

Oklahoma, --- S.Ct. ----2022 WL 516067 (Feb. 22, 2022) (McGirt not retroactive in Choctaw 

reservation case); Bosse v. Oklahoma, 499 P.3d 771, 2021 OK CR 30, cert. denied, Bosse v. 

Oklahoma, --- S.Ct. ----2022 WL 516070 (Feb. 22, 2002) (McGirt not retroactive in Chickasaw 

reservation case). 

In Mr. Hooper’s case, he does not argue that no court can prosecute him for speeding and 

levy a fine. Instead, Plaintiff merely argues that the wrong court has done so. Nothing about 
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Plaintiff’s argument increases the likelihood that he is otherwise innocent of the offense. In 

fact, Plaintiff makes no claim that he is factually innocent and does not contest that he waived 

his right to a trial and paid the citation. Plaintiff does not argue that McGirt makes him less 

culpable for the crime with which he was charged or immune to the punishment which was 

handed down. Instead, Mr. Hooper merely argues that the venue for his conviction was 

improper. Because nothing in McGirt and nothing in Plaintiff’s argument implicate a 

substantive rule change, the change of law was procedural and cannot be applied 

retroactively in the present case. 

2. THIS CASE IS RIPE FOR RULING. 

The procedural posture of the present case is admittedly confusing due to the way 

Plaintiff chose to file his lawsuit. The present matter was filed in a quasi-civil, quasi-criminal 

posture as Plaintiff combines a criminal appeal under the Curtis Act with a separate civil 

action seeking a declaratory judgment.  

As Plaintiff filed a civil declaratory judgment action, a Motion To Dismiss pursuant to 

Fed.R.Civ.P. 12(b)(6) is the appropriate avenue by which to move for dismissal of that claim 

as there is no basis in law for Plaintiff to proceed.  The Tenth Circuit has made clear that a 

declaratory action “does not provide a means whereby previous judgments by state or 

federal courts may be reexamined, nor is it a substitute for appeal or post-conviction 

remedies.” Shannon v. Sequeechi, 365 F.2d 827, 829 (10th Cir. 1966) citing, Sepulveda v. State 

of Colorado, 335 F.2d 581 (10th Cir.); Forsythe v. State of Ohio, 333 F.2d 678 (6th Cir.).  

Further, the United States Supreme Court in Heck v. Humphrey, 512 U.S. 477 (1994), held that 

in a civil action “the district court must consider whether a judgment in favor of the plaintiff 

would necessarily imply the invalidity of his conviction or sentence; if it would the complaint 

Case 4:21-cv-00165-WPJ-JFJ   Document 22 Filed in USDC ND/OK on 03/14/22   Page 6 of 9



7 
 

must be dismissed unless the plaintiff can demonstrate that the conviction or sentence has 

already been invalidated.”  Id. at 487.   

In this case, Plaintiff has clearly attempted to circumvent the appropriate appeal and 

post-conviction relief processes by attempting to also file a civil declaratory judgment action. 

Under clearly established law, however, that action is subject to dismissal pursuant to the 

City’s Rule 12 Motion.   

As the case was filed by Plaintiff as a “CV” (Civil) action and both the criminal appeal 

and the civil declaratory judgment action were combined into one action, the City chose to 

file a Motion To Dismiss under the Federal Rules of Civil Procedure as there are no facts in 

dispute and the only issue in this case is a matter of law which can be ruled on at this stage.    

Importantly, in both the appeal and the declaratory judgment action, there is one sole 

issue raised by Plaintiff: whether the United States Supreme Court ruling in McGirt had any 

impact on the City’s jurisdiction or ability to issue him a traffic citation on August 13, 2018.  

As has been briefed herein and in the City’s Motion To Dismiss and Reply briefs, there are 

numerous reasons, as a matter of law, that Plaintiff’s claims in this matter should fail.  There 

are no facts in dispute, but instead, this is a matter of law which has been thoroughly briefed 

by both sides.   

As set forth herein, a ruling on the City’s Motion To Dismiss is proper as to the 

declaratory judgment aspect of the case. Depending on how this Court rules on the 

declaratory judgment action, such a ruling could serve to render any further proceedings on 

the appeal moot.   

However, should this Court determine that the civil motion to dismiss is not 

technically the appropriate procedural mechanism by which to address the questions on the 
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criminal appeal, then the City would respectfully request this Court to convert the pending 

civil motion to either the companion motion under Federal Rule of Appellate Procedure 27 

or to the parties’ briefs in chief such that the Court can rule on the merits of the case.  Both 

parties have sufficiently briefed the only legal issues before this Court, but because of the 

strange posture in which Plaintiff chose to file the case, it is possible the wrong procedural 

mechanism was chosen by which to address the legal arguments to the Court.  However, both 

sides have fully briefed the issues and the case is ripe for ruling on the merits.   

CONCLUSION 

For the reasons set forth herein and those previously detailed in the City’s Motion to 

Dismiss [Doc. No. 12], the City respectfully requests this Court find that (1) McGirt has no 

retroactive effect on post-conviction relief cases and, thus, even if McGirt were to be 

applicable to Plaintiff’s claims (which the City disputes), Plaintiff is not entitled to any relief 

and, therefore, his appeal and request for declaratory relief should be dismissed; and (2) 

because of the way Plaintiff has pled this matter as a civil action, this Court can rule on the 

City’s Motion to dismiss; but should the Court determine that a motion under the Federal 

Appellate Rules of Procedure would have been more appropriate to address the criminal 

appeal, this Court can convert the pending motion and rule on its merits and, thereby, 

dismiss Plaintiff’s claims finding that no relief is warranted as a matter of law.  
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Respectfully submitted, 
 
CITY OF TULSA, OKLAHOMA 
a municipal corporation 
 
JEAN ANN HUDSON 
Interim City Attorney 
 

By:  s/Kristina L. Gray_____ 
 Kristina L. Gray, OBA#21685 

Litigation Division Manager 
Shelton L. Benedict, OBA #11058 
Criminal Division Manager 
R. Lawson Vaughn, OBA#21557 
Assistant City Attorney 
Hayes T. Martin, OBA #32059 
Assistant City Attorney 
City Hall @ One Technology Center 
175 E. Second Street, Suite 685 
Tulsa, Oklahoma 74103 
Telephone (918) 596-7717 
Facsimile (918) 596-9700 

 

CERTIFICATE OF SERVICE 
 
I hereby certify that on the 14th day of March 2021, I electronically transmitted the foregoing 
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 
Electronic Filing to the following ECF registrants (names only are sufficient): 
 

John Dunn 
 
 
 

/s/Kristina L. Gray 
Kristina L. Gray 
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