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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 

 
WPX Energy Williston, LLC, 
 
 Plaintiff, 
vs. 
 
Gabriel Fettig, Howard Fettig, Charles 
Fettig, Morgan Fettig, the Honorable 
B.J. Jones, in his capacity as Associate 
Judge of the Three Affiliated Tribes 
District Court, and the Three Affiliated 
Tribes District Court,  
 
 Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

 
Civil No. 1:21-cv-00145 DLH/CRH 

 
 
 

WPX’S BRIEF IN SUPPORT OF 
MOTION TO DISMISS FETTIGS’ 

COUNTERCLAIM 

 

Plaintiff WPX Energy Williston, LLC (WPX) submits this brief in support of its motion to 

dismiss the Counterclaim of Defendants Gabriel Fettig, Howard Fettig, Charles Fettig, and Morgan 

Fettig (collectively, Fettigs). 

I. INTRODUCTION 

Fettigs sued WPX in tribal court on the Fort Berthold Indian Reservation, alleging 

violations of right-of-ways that were granted to WPX by the Bureau of Indian Affairs (BIA) for 

oil and gas operations on allotted trust land.  WPX moved to dismiss the lawsuit for lack of 

jurisdiction but the tribal court denied the motion, erroneously determining it had jurisdiction to 

hear the dispute.  Therefore, WPX commenced this federal case to halt the tribal lawsuit. 

Fettigs filed a counterclaim against WPX in this federal case, asserting the same claims 

they brought in tribal court.  The counterclaim should be dismissed because Fettigs failed to 

exhaust their administrative remedies with the BIA. 
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II. FACTUAL BACKGROUND 

Gabriel Fettig, Howard Fettig, Charles Fettig, and Morgan Fettig are enrolled members of 

the Three Affiliated Tribes and own surface lands and mineral interests within the exterior 

boundaries of Fort Berthold Indian Reservation.  Compare Compl. ¶¶ 2-5, with Fettigs’ Answer 

¶ 2.   

Specific to this lawsuit, Fettigs own four trust allotments that were numbered and named 

for oil and gas production through the BIA as follows: 

Allotment 1109A—Lead Woman; 
Allotment 1836-A—Nancy Dancing Bull; 
Allotment 921 Sweet Grass Woman; 
Allotment 853—Skunk Creek. 

 
Compare Compl. ¶¶ 12, with Fettigs’ Answer ¶ 2. 

WPX is a non-Indian company that drills and operates oil and gas wells and owns mineral 

interests within Fort Berthold Indian Reservation.  Compare Compl. ¶ 13, with Fettigs’ Answer 

¶ 2.  Pursuant to 25 USC §§ 323-328, the BIA granted WPX right-of-ways on Fettigs’ allotments 

for oil well pads, well bores, access roads, pipelines, and other appurtenances; copies of the right-

of-way documents for each allotment are in the record at Doc. Nos. 1-1, 1-2, 1-3, 1-4, and Exhibit 1 

to Lindquist Decl. 

Under 25 U.S.C. § 324, WPX was required to obtain Fettigs’ consent to the right-of-ways, 

and under 25 C.F.R. § 169.125(a), Fettigs’ consent contained the additional restrictions and 

conditions negotiated by the Fettigs and WPX.  Compare Compl. ¶ 15, with Fettigs’ Answer ¶ 2.  

Included in the conditions and restrictions that Fettigs and WPX negotiated is a smoking ban.  Here 

is the pertinent language, which materially the same in all the consents: 

GRANTEE will not allow its employees, representatives, vendors, or others to hunt 
on the premises nor will GRANTEE allow smoking.  Additionally, GRANTEE will 
post “No Hunting”, “No Trespassing” and “No Smoking” signs.  If GRANTEE, its 
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employees, representatives, vendors or others smoke on premises, GRANTEE will 
pay a fine of $5,000 per incident.   
 

Compare Compl. ¶ 16, with Fettigs’ Answer ¶ 2. 

Under 25 C.F.R. § 169.125(a), all conditions and restrictions listed in Fettigs’ consent 

documents, including the smoking ban, are incorporated into the right-of-ways issued by the BIA 

to WPX.  In addition to 25 C.F.R. § 169.125(a), here is a pertinent clause found in all but one of 

the grants: 

ADDITIONAL CONDITIONS OR RESTRICTIONS. This grant incorporates 
by reference the conditions or restrictions set out in the GRANTOR, attached here.   
 

See Doc. Nos. 1-1, 1-2, and 1-3. 

In addition, under 25 C.F.R. § 169.403(b), Fettigs and WPX were allowed to negotiate pre-

ordained remedies for right-of-way violations, such as the remedy of $5,000 per incident for 

violations of the smoking ban.  Compare Compl. ¶ 18, with Fettigs’ Answer ¶ 2.  However, 

25 C.F.R. § 169.403(b) provides that those remedies are only allowed in a right-of-way grant if 

the Indian landowners’ “consent also specifies the manner in which those remedies may be 

exercised by or on behalf of the Indian landowners.” Fettigs’ consent documents do not contain 

any such specification, nor do any other right-of-way documents.  See Doc. Nos. 1-1, 1-2, 1-3, 1-4, 

and Ex. 1 to Lindquist Decl.  

In 2020, Fettigs sued WPX in tribal court, alleging violations of the smoking ban.  Ex. 6 to 

Forward Decl.  The case is Gabriel Fettig, et al. v. WPX Energy, Case No. CV-2020-0179.  WPX 

moved to dismiss Fettigs’ lawsuit because the tribal court lacks jurisdiction to hear the dispute.  

Ex. 1 to Forward Decl.  In June 2021, the tribal court determined that it has jurisdiction to hear the 

dispute and WPX’s motion to dismiss was denied.  Ex. 12 to Forward Decl. 
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In July 2021, WPX initiated this case against Fettigs and the other defendants in this federal 

case, seeking to halt the tribal lawsuit.  See Compl.  Fettigs filed a counterclaim against WPX, 

asserting the same claims as in the tribal lawsuit:  demand for accounting, fraud, breach of contract, 

punitive damages.  Doc. No. 16, ¶¶ 13-27. 

Fettigs’ counterclaim contains no averments that specify the Court’s jurisdiction to hear 

their claims.  See id. 

Fettigs have not pursued administrative remedies with the BIA for WPX’s alleged right-

of-way violations.  See Lindquist Decl. ¶ 3. 

III. ARGUMENT 

WPX is moving for dismissal of Fettigs’ counterclaim under Rule 12(b)(1) of the Federal 

Rules of Civil Procedure.  Under Rule 12(b)(1), parties may assert a lack of subject matter 

jurisdiction, and this defense may be brought in two ways: by facial attack or by factual attack.  

Branson Label, Inc. v. City of Branson, 793 F.3d 910, 914 (8th Cir. 2015). A facial attack simply 

asserts the plaintiff has not pleaded a basis for subject matter jurisdiction.  Id.  In a facial attack, a 

court must afford the non-moving party the benefit of the Rule 12(b)(6) safeguards, and it may 

only consider the pleadings and materials that are embraced by the pleadings and exhibits attached 

to the complaint.  Carlsen v. Gamestop, Inc., 833 F.3d 903, 906 (8th Cir. 2016). On the other hand, 

a factual attack challenges the existence of subject matter jurisdiction regardless of the pleadings, 

and so matters outside the pleadings such as testimony and affidavits are considered.  Id. at 914-15.  

Here, whether the Court looks only to the pleadings or also considers matters outside the pleadings, 

Fettigs’ counterclaim cannot withstand a Rule 12(b)(1) facial or factual attack. 
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A. Fettigs’ counterclaim should be dismissed because they have not exhausted 
their administrative remedies with the BIA. 

 
It is well-established that “[w]here relief is available from an administrative agency, the 

plaintiff is ordinarily required to pursue that avenue of redress before proceeding to the courts; and 

until that recourse is exhausted, suit is premature and must be dismissed.”  Reiter v. Cooper, 507 

U.S. 258, 269 (1993).  The exhaustion requirement serves four primary purposes:  (1) the 

congressional purpose in granting authority to the agency is carried out by discouraging the 

frequent and deliberate flouting of administrative processes;  (2) agency autonomy is protected by 

allowing the relevant agency to apply its expertise, exercise its discretion, and correct errors; 

(3) judicial review is aided by allowing the parties to develop the facts in the administrative 

proceeding; and (4) judicial economy is promoted by avoiding needless repetition of 

administrative and judicial fact-finding and by possibly avoiding judicial intervention entirely 

through the resolution of disputes.  Peters v. Union Pacific R. Co., 80 F.3d 257, 263, n.3 (8th Cir. 

1996) (citing U.S. v. Bisson, 646 F. Supp. 701, 706 (D.S.D. 1996)). 

1.   Exhaustion of administrative remedies with the BIA is required for right-
of-way disputes. 

 
The right-of-ways granted to WPX are on allotted land that is held in trust by the United 

States for Fettigs.  The United States is the fee owner of the allotments and Fettigs are the beneficial 

owners.  See, e.g., Tooahnippah v. Hickel, 397 U.S. 598, 609 (1970).  Federal law exclusively 

governs the acquisition and use of the right-of-ways under 25 U.S.C. §§ 323-28, and the BIA is 

charged with their supervision.  See 25 U.S.C. §§ 323-28; 25 C.F.R. Part 169.  The BIA has enacted 

broad and extensive regulations at 25 C.F.R. Part 169, within which is an administrative process 

to address Fettigs’ grievances.  See 25 C.F.R. §§ 169.401-.405; 25 C.F.R. Part 2.  Here are the 

pertinent regulations: 
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25 C.F.R. § 169.401 

What is the purpose and scope of this subpart [Subpart F. Compliance and 
Enforcement]? 
 
This subpart describes the procedures we use to address compliance and 
enforcement related to rights-of-way on Indian land. Any abandonment, non-
use, or violation of the right-of-way grant or right-of-way document, including 
but not limited to encroachments beyond the defined boundaries, accidental, 
willful, and/or incidental trespass, unauthorized new construction, changes in 
use not permitted in the grant, and late or insufficient payment may result in 
enforcement actions including, but not limited to, cancellation of the grant. 

 
25 C.F.R. § 169.402 

Who may investigate compliance with a right-of-way? 

(a) BIA may investigate compliance with a right-of-way. 
 

(1) If an Indian landowner notifies us that a specific abandonment, non-
use, or violation has occurred, we will promptly initiate an appropriate 
investigation. 

 
(2) We may enter the Indian land subject to a right-of-way at any 
reasonable time, upon reasonable notice, and consistent with any notice 
requirements under applicable tribal law and applicable grant documents, 
to protect the interests of the Indian landowners and to determine if the 
grantee is in compliance with the requirements of the right-of-way. 

 
(b) The tribe with jurisdiction may investigate compliance consistent with tribal 
law. 
 

25 C.F.R. § 169.403 

May a right-of-way provide for negotiated remedies? 
. . . . 

 
(b) The Indian landowners and the grantee to a right-of-way grant on individually 
owned Indian land may negotiate remedies, so long as the consent also specifies 
the manner in which those remedies may be exercised by or on behalf of the Indian 
landowners of the majority interest under § 169.107.  If the negotiated remedies 
provide one or both parties with the power to terminate the grant: 

 
(1) BIA concurrence with the termination is required to ensure that the 
Indian landowners of the applicable percentage of interests have 
consented; and 
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(2) BIA will record the termination in the LTRO. 
 

(c) The parties must notify any surety of any violation that may result in 
termination and the termination of a right-of-way. 
 
(d) Negotiated remedies may apply in addition to, or instead of, the cancellation 
remedy available to us, as specified in the right-of-way grant. The landowners 
may request our assistance in enforcing negotiated remedies. 

 
(e) A right-of-way grant may provide that violations will be addressed by a tribe, 
and that disputes will be resolved by a tribal court, any other court of competent 
jurisdiction, or by a tribal governing body in the absence of a tribal court, or 
through an alternative dispute resolution method. We may not be bound by 
decisions made in such forums, but we will defer to ongoing actions or 
proceedings, as appropriate, in deciding whether to exercise any of the remedies 
available to us.1 

 
25 C.F.R. § 169.404 
 
What will BIA do about a violation of a right-of-way grant? 
 
(a) In the absence of actions or proceedings described in § 169.403 (negotiated 
remedies), or if it is not appropriate for us to defer to the actions or 
proceedings, we will follow the procedures in paragraphs (b) and (c) of this 
section. We will consult with the tribe for tribal land or, where feasible, 
communicate with Indian landowners for individually owned Indian land, and 
determine whether a violation has occurred. 
 
(b) If we determine there has been a violation of the conditions of a grant, 
other than a violation of payment provisions covered by paragraph (c) of this 
section, we will promptly send the grantee a written notice of violation. 
 

(1) We will send a copy of the notice of violation to the tribe for tribal 
land, or provide constructive notice to Indian landowners for individually 
owned Indian land. 
 
(2) The notice of violation will advise the grantee that, within 10 
business days of the receipt of a notice of violation, the grantee must: 
 

                                            
1 No forum selection was included in any of the grant documents in this case, and a unilateral 
assignment of a tribal forum by the BIA would be of doubtful validity because its origins would 
not lie in express congressional legislation.  See Montana v. United States, 450 U.S. 544, 564 
(1981) (referring to congressional delegation of power when defining limits of tribes’ 
jurisdiction). 
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(i) Cure the violation and notify us, and the tribe for tribal land, 
in writing that the violation has been cured; 
 
(ii) Dispute our determination that a violation has occurred; or 
 
(iii) Request additional time to cure the violation. 

 
(3) The notice of violation may order the grantee to cease operations 
under the right-of-way grant. 

 
(c) A grantee’s failure to pay compensation in the time and manner required by 
a right-of-way grant is a violation, and we will issue a notice of violation in 
accordance with this paragraph. 
 

(1) We will send the grantees a written notice of violation promptly 
following the date on which the payment was due. 
 
(2) We will send a copy of the notice of violation to the tribe for tribal 
land, or provide constructive notice to the Indian landowners for 
individually owned Indian land. 
 
(3) The notice of violation will require the grantee to provide adequate 
proof of payment. 

 
(d) The grantee will continue to be responsible for the obligations in the grant 
until the grant expires, or is terminated or cancelled, as well as any reclamation 
or other obligations that survive the end of the grant. 

 
25 C.F.R. § 169.405 

 
What will BIA do if the grantee does not cure a violation of a right-of-way 
grant on time? 

 
(a) If the grantee does not cure a violation of a right-of-way grant within the 
required time period, or provide adequate proof of payment as required in the 
notice of violation, we will consult with the tribe for tribal land or, where 
feasible, communicate with Indian landowners for individually owned Indian 
land, and determine whether: 

 
(1) We should cancel the grant; 
 
(2) The Indian landowners wish to invoke any remedies available to 
them under the grant; 
 
(3) We should invoke other remedies available under the grant or 
applicable law, including collection on any available bond or, for failure 
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to pay compensation, referral of the debt to the Department of the 
Treasury for collection; or 
 
(4) The grantee should be granted additional time in which to cure the 
violation. 

 
(b) Following consultation with the tribe for tribal land or, where feasible, 
communication with Indian landowners for individually owned Indian land, we 
may take action to recover unpaid compensation and any associated late 
payment charges. 
 

(1) We need not cancel the grant or give any further notice to the grantee 
before taking action to recover unpaid compensation. 
 
(2) We may take action to recover any unpaid compensation even though 
we cancel the grant. 

 
(c) If we decide to cancel the grant, we will send the grantee a cancellation letter 
by certified mail, return receipt requested, within 5 business days of our 
decision. We will send a copy of the cancellation letter to the tribe for tribal 
land, and will provide Indian landowners for individually owned Indian land 
with actual notice of the cancellation. The cancellation letter will: 
 

(1) Explain the grounds for cancellation; 
 
(2) If applicable, notify the grantee of the amount of any unpaid 
compensation or late payment charges due under the grant; 
 
(3) Notify the grantee of the grantee’s right to appeal under part 2 of this 
chapter, including the possibility that the official to whom the appeal is 
made may require the grantee to post an appeal bond; 
 
(4) Order the grantee to vacate the property within the timeframe 
reflected in the termination terms of the grant, or within 31 days of the 
date of receipt of the cancellation letter, or within such longer period of 
time in extraordinary circumstances considering the protection of trust 
resources and the best interest of the Indian landowners, if an appeal is 
not filed by that time; and 
 
(5) Order the grantee to take any other action BIA deems necessary to 
protect the Indian land. 

 
(d) We may invoke any other remedies available to us under the grant, including 
collecting on any available bond, and the Indian landowners may pursue any 
available remedies under tribal law. 
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(e) We will issue an appropriate instrument cancelling the right-of-way and 
transmit it to the LTRO pursuant to 25 CFR part 150 for recording and filing.
  
Under these regulations, the BIA investigates violations, facilitates resolution, and makes 

determinations that could ultimately result in termination of a right-of-way grant.  Importantly, the 

BIA’s decisions may be appealed under a process set out in 25 C.F.R. Part 2.  25 C.F.R. § 

169.13(a).  The process “applies to all appeals from decisions made by officials of the Bureau of 

Indian Affairs by persons who may be adversely affected by such decisions.”  25 C.F.R. § 2.3(a).  

The process ceases to apply only “if any other regulation or Federal statute provides a different 

administrative appeal procedure applicable to a specific type of decision.” 25 C.F.R. § 2.3(b).  

Moreover, 25 C.F.R. § 2.6 mandates that judicial review is not available until the BIA decision 

has been considered final, which means exhaustion of administrative remedies is required.  See 

Klaudt v. U.S. Dept. of Interior, 990 F.2d 409, 411 (8th Cir. 1993) (“[t]he federal regulations 

provide that administrative procedures must be followed before seeking relief in the court 

system”). 

Indeed, in 2020 this Court addressed the issue of exhaustion of the administrative remedies 

of 25 C.F.R. Part 169 in Chase v. Andeavor Logistics, L.P., No. 1:19-cv-00143, 2020 WL 6231891 

(D.N.D. Apr. 6, 2020) (appeal pending), and Hall v. Tesoro High Plains Pipeline Co., LLC, 

1:18-cv-00217, 2020 WL 6193304 (D.N.D. Apr. 6, 2020).  The two cases were almost identical 

and in almost identical opinions, the Court dismissed Indian landowners’ claims against oil and 

gas companies regarding pipeline right-of-ways and trespass over trust land because the 

landowners failed to exhaust administrative remedies available to them under 25 C.F.R. Part 169.  

The Court stated, “The Eighth Circuit’s requirement that BIA remedies be exhausted, combined 

with the specifically set out administrative appeal procedures, compels the Court to conclude that 

Plaintiffs must exhaust their administrative remedies through the BIA administrative procedure.”  
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Chase, 2020 WL 6231891, at *5.  Further, the Court determined that regardless of whether the 

BIA regulations required exhaustion of administrative remedies, the Court would exercise its 

discretion and mandate exhaustion, finding the Government’s interests in exhaustion outweighed 

the landowners’ need for immediate review.  Id. at *5-8. 

In sum, pursuant to the reasoning and rulings in Chase and Hall, Fettigs are required to 

exhaust their administrative remedies with the BIA before bringing their counterclaim.  Fettigs did 

not do so.  Therefore, the Court lacks subject matter jurisdiction to adjudicate the counterclaim 

and it must be dismissed. 

2. Regardless of whether the BIA regulations require exhaustion of 
administrative remedies, the Court should exercise its discretion and 
mandate exhaustion. 

 
A court is required to employ a balancing test when considering if exhaustion of 

administrative remedies should be required when no statute or regulation mandates it. West v.  

Bergland, 611 F.2d 710, 715 (8th Cir. 1979).  Administrative remedies need not be pursued if the 

litigant’s interests in immediate judicial review outweigh the government’s interests in the 

efficiency or administrative autonomy that the exhaustion doctrine is designed to further.  Id.   

Here, the governmental interests in requiring administrative exhaustion outweigh Fettigs’ 

desire for immediate judicial review.  The BIA and the parties have not had the opportunity to 

develop a factual record concerning this matter.  The BIA should be given the first opportunity to 

develop a factual record because included among the BIA’s functions are specialized fact-finding, 

interpretation of disputed technical subject matter, and resolving disputes concerning the meaning 

of the agency’s regulations.  See id.  Requiring exhaustion promotes judicial economy by avoiding 

needless repetition of administrative and judicial fact-finding, and may eliminate the need for judicial 
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review.  Prima Expl., Inc. v. LaCounte, No. 1:18-CV-116, 2018 WL 4702153, *3 (D.N.D. Oct. 1, 

2018). 

Besides fact-finding, the BIA is also best equipped to consider the effect of 25 C.F.R. 

§ 169.403(b) on Fettigs’ claims.  That regulation states the negotiated remedies—like the $5,000 

smoking fine Fettigs’ wish to enforce against WPX—are only allowed if the Indian landowners’ 

“consent also specifies the manner in which those remedies may be exercised by or on behalf of 

the Indian landowners.”  25 C.F.R. § 169.403(b).  Fettigs’ consent documents do not contain any 

such specification, nor do any other right-of-way documents.  Therefore, what impact does the 

absence of that required specification have on the enforceability of the $5,000 smoking fine—is 

the fine unenforceable?  The guidance the BIA can provide with respect to the interpretation of 

25 C.F.R. § 169.403(b), as well as the right-of-way grants themselves, would be of assistance to 

the Court.  See Fettig v. Fox, 1:19-cv-00096, 2020 WL 9848691, *18 (D.N.D. Nov. 16, 2020) 

(adopted 2020 WL 9848706, Dec 3, 2020). 

Furthermore, the BIA’s special status as trustee favors requiring administrative exhaustion.  

See Chase, 2020 WL 6231891, at *6; Fettig v. Fox, 2020 WL 9848691, at *14.  The BIA is the sole 

entity entrusted with handling right-of-ways over Indian lands. 25 C.F.R. § 169.1.  And it is evident 

the BIA contemplated playing an active role in right-of-way disputes because the BIA has delineated 

certain discretionary actions it may take.  See 25 C.F.R. §§ 169.401-405.  Moreover, BIA decisions 

may be appealed under 25 C.F.R. Part 2, providing the BIA with the opportunity to re-evaluate its 

decisions and make corrections if needed. Allowing the BIA to apply its procedures promotes “agency 

autonomy by allowing the agency the opportunity in the first instance to apply its expertise, exercise 

whatever discretion it may have been granted, and correct its own errors.”  Prima Expl., Inc., 2018 

WL 4702153, at *3 (citation omitted). 
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Therefore, even if the BIA regulations do not require Fettigs to exhaust their administrative 

remedies with the BIA, the Court should mandate exhaustion because governmental interests 

outweigh Fettigs’ desire for immediate judicial review. 

CONCLUSION 

Under the BIA’s regulations, Fettigs’ must take up their right-of-way grievances first with 

the BIA.  Because they did not do so, the Court lacks subject matter jurisdiction over Fettigs’ 

counterclaim.  Alternatively, even if exhaustion of administrative remedies is not required by the 

BIA’s regulations, the Court should mandate exhaustion because governmental interests outweigh 

Fettigs’ desire for immediate judicial review.  Therefore, WPX asks the Court to grant WPX’s 

motion to dismiss Fettigs’ counterclaim. 

 

Dated:  September 13, 2021 By:  /s/ Robin Wade Forward 
  Robin Wade Forward (ID #05324) 

STINSON LLP 
424 South 3rd Street, Suite 206 
Bismarck, ND  58504 
E-mail: rob.forward@stinson.com 
Telephone:  701.221.8600 
Fax:  701.221.8601 

Attorneys for Plaintiff 
WPX Energy Williston, LLC 
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