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LAW & ARGUMENT 

I. Introduction  

 

 [1] Trenton Indian Housing Authority (TIHA) is an arm of Tribal government and exists 

only due to its affiliation with the federally recognized Turtle Mountain Band of 

Chippewa. If Turtle Mountain ceased to recognize TIHA, TIHA could no longer submit 

housing plans and receive the federal funds it requires to exist. (App. Pg. 210, L. 3-9); 

NAHASDA § 102(c). The federal government may terminate payments, remove, or 

replace TIHA and all of its officers if TIHA fails to comply with NAHASDA. 

NAHASDA § 401-402. Any effort to evict a Tribal Member from TIHA must be handled 

by the Turtle Mountain Tribal Court or it would infringe on the rights of Tribes to govern 

themselves.  Williams v. Lee, 358 U.S. 217, 223 (1959). 

[2] The U.S. Supreme Court in Alaska cites Sandoval and McGowan in regards to their 

abbreviated test. Both Sandoval and McGowan adopted flexible approaches to 

determining a dependent Indian community under 18 U.S.C. § 1151 (b), suggesting 

Alaska was also taking a flexible approach. Alaska v. Native Vill. of Venetie Tribal Gov't, 

522 U.S. 520, 521 (1998). “Although Venetie emphasized the importance of considering 

the land, it did not foreclose consideration of other factors for purposes of determining 

the community of reference.” Hydro Res., Inc. v. U.S. E.P.A., 608 F.3d 1131, 1180 (10th 

Cir. 2010). Ms. Poitra argues the four factors in South Dakota should be favored, but the 

abbreviated test on its own is sufficient to find TIHA a dependent Indian community.  

 II. Whether the United States has retained “title to the lands which it permits 

the Indians to occupy” and “authority to enact regulations and protective laws 

respecting this territory?” 
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 [3] Appellee urges this Court to adopt a rigid interpretation of the first South Dakota 

factor, restricting a dependent Indian community to a particular status of the land, but this 

is contrary to the law. From the beginning of the dependent Indian community concept, 

Courts have placed greater emphasis on an Indian’s community dependence on and 

protection of the federal government over the property than the specific status of the 

land.1 United States v. Sandoval, 231 U.S. 28, 48 (1913); Oklahoma Tax Com’n v. Citizen 

Band Potawatomi Indian Tribe, 498 U.S. 505, 511 (1991); Indian Country, U.S.A., Inc. v. 

State of Okl. ex rel. Oklahoma Tax Comm'n, 829 F.2d 967, 972-73, 975-76 (10th Cir. 

1987).  Courts have distinguished fee simple land subject to Congressional legislation 

enacted in exercise of the government’s guardianship over the tribes and their affairs, as 

opposed to fee simple land not subject to Congressional legislation and without 

restrictions such as seen in Alaska. Little Traverse Bay Bands of Odawa Indians v. 

Whitmer, 998 F.3d 269, 282 (6th Cir. 2021), cert. denied; 522 U.S. at 521. 

[4] The 8th Circuit emphasized, “[t]he test for determining what is a dependent Indian 

community must be a flexible one, not tied to any single technical standard…” 665 F.2d 

at 842. TIHA is fee simple public property, which can only be used for low-income 

Indian housing. (R23:20:¶6) (App. Pg. 206, L. 1-14). TIHA’s property is held in a way 

which historically falls under an 18 U.S.C. § 1151 (b) analysis. For example, TIHA’s 

property is fee simple public property subject to federal laws exercising the government’s 

                                                           
1 Paul W. Shagen, Indian Country: The Dependent Indian Community Concept and 

Tribal/Tribal Member Immunity from State Taxation, 27 N.M. L. Rev. 421, 445 (1997). 

Available at: https://digitalrepository.unm.edu/nmlr/vol27/iss2/5 
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guardianship over Tribal Affairs (R23:20:¶6); NAHASDA § 2 (3)-(4). United States v. 

Sandoval, 231 U.S. at 48. 

[5] The Narragansett Court’s emphasis on the status of the land is not reliable for at least 

two reasons: (1) the courts’ reliance on Supreme Court precedent construing the 

reservation concept is questionable because the parameters of the reservation concept are 

distinct from the dependent Indian community concept, (2) the courts’ emphasis on tribes 

unilaterally creating Indian country is unwarranted because it disregards the focus and the 

inherent limitation of the dependent Indian community concept.2 The Narragansett Court 

focus on the status of the land relies on faulty interpretation of precedent confusing the 

reservation and dependent Indian community concepts. For example, Narragansett cites 

Potawatomi in its focus on the “set aside” requirement and “the federal government 

setting land into a trust” for a dependent Indian community, but the Court in Potawatomi 

was referring to the distinct reservation concept, not the dependent Indian community 

concept.3 Narragansett Indian Tribe of Rhode Island v. Narragansett Electric, 89 F.3d 

908, 919 (1st Cir. 1 998). Further, Narragansett Court cites Harjo and Venetie for the 

premise, “the degree of congressional and executive control over the tribe is so pervasive 

as to evidence an intention that the federal government, not the state, be the dominant 

political institution in the area” in regards to the federal control over the land. 89 F.3d at 

920. Yet, in Venetie, the district court used this language to describe the requisite 

relationship between the federal government and the Indian community, not federal 

                                                           
2 27 N.M. L. Rev. at 449 
3 Id. at 444 
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control over the land.4 Appellee cites Buzzard to argue the federal government needs to 

take some kind of action to set aside the land, otherwise a Tribe could unilaterally create 

Indian Country (Brief of Appellee, ¶ 100). Appellee’s argument is misplaced, Turtle 

Mountain is not unilaterally creating Indian Country, rather the Turtle Mountain is doing 

so through specific federal authority and funding.5  

[6] Courts have consistently distinguished fee simple land subject to Congressional 

legislation enacted in exercise of the government’s guardianship over the tribes and their 

affairs, as opposed to fee simple land not subject to Congressional legislation and without 

restrictions as seen in Alaska. All of the precedent cited by Appellee falls under fee 

simple land without restrictions, or land that can be used for commercial purposes, and 

not subject to Congressional legislation (Brief of Appellant, ¶ 37). TIHA is the polar 

opposite as it subject to the significant restriction, namely, it can only be used for low-

income Indian housing. (App. Pg. 206, L. 1-14). TIHA’s properties are public properties 

governed by the rules of NAHASDA.  

[7] Appellee argues title is vested in the name of TIHA, this demonstrates lack of federal 

control over the property (Brief of Appellee, ¶ 94). This is incorrect. In Harjo, the 

property was deeded in the name of the housing authority, the United States did not have 

title to the property but the Court found the property part of a dependent Indian 

community.  Harjo, 790 P.2d at 1103 (Okla. 1990). 

[8] Appellee contends since the State has exercised jurisdiction over TIHA in the past 

(citing Trenton Indian Housing Authority v. Lonna Moran), and TIHA makes annual 

                                                           
427 N.M. L. Rev. at 436  
5 Id. at 448 
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payments in lieu of taxes, the State has the authority to enact regulations and laws over 

TIHA. This is incorrect. The 8th Circuit in South Dakota found had the state asserted 

jurisdiction over the location in the past, does not defeat Tribal jurisdiction. 665 F.2d at 

842. The 8th Circuit found reimbursement of local services made through payments in 

lieu of taxes does not defeat Tribal jurisdiction. Id. at 840-41. Finally, the Defendant was 

acting pro se in Lonna Moran, making the case unpersuasive authority. Trenton Indian 

Housing Authority v. Lonna Moran, 53-2014-CV-01282.  

[9] NAHASDA and Turtle Mountain Ordinance 30 preempt State law by requiring 

properties or obligations acquired by TIHA to be exempt from State and Tribal taxation.6 

NAHASDA § 101(d). (R23:14:¶4) (R23:21:¶1(a)). Land has been alienated or 

encumbered by the federal government, or cannot be taxed by the State, is subject to 

Tribal and Federal jurisdiction. (Brief of Appellant, ¶ 41). Any State law regarding an 

eviction and TIHA comes in direct conflict with the purpose of NAHASDA and 

Ordinance 30, which is enough to defeat State jurisdiction in this matter. Crow Tribe of 

Indians v. Montana, 650 F.2d 1104, 1109 (9th Cir. 1981).  The United States has ultimate 

authority to enact regulations and protective laws respecting TIHA through Ordinance 30 

and NAHASDA including evictions (Brief of Appellant, ¶ 28). This prohibits 

unnecessary infringement. Williams, 358 US at 223. 

 III. What is the nature of the area in question, the relationship of the 

inhabitants of the area to Indian tribes and to the federal government, and the 

established practice of government agencies toward the area? 

 

                                                           
6 Heitkamp, Heidi; Letter Opinion 2000-L-68; pg. 4 
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 [10] The makeup of TIHA exceeds what was laid out in South Dakota, thus these factors 

weigh in Appellant’s favor (Brief of Appellant, ¶ 48-51). 665 F.2d 837.  

[11] Appellee cites Alaska to down play the importance of federal and tribal service 

programs to the TIHA community (Brief of Appellee, ¶ 72). Unlike Alaska, TIHA is 

indicia of active federal oversight through NAHASDA (Brief of Appellant, ¶ 28).  

[12] Appellee states, “Short of the federal funding, TIHA receives under NAHASDA, the 

federal government has little to no governance or authority over TIHA lands.” (Brief of 

Appellee, ¶ 79).  Directly in opposition to Appellee’s contention, the federal 

government’s authority does extend to virtually every significant legal consequence of 

TIHA and its property (Brief of Appellant, ¶ 28). Appellee contends, “The Turtle 

Mountain Band of Chippewa do not collect payments for tax or assessment from the 

Plaintiff because the Tribe does not have jurisdiction.” (Brief of Appellee, ¶ 119). This is 

incorrect. The Tribe agreed not to levy taxes through Ordinance 30, as was required by 

NAHASDA. (R23:20:7) (R23:21:¶1(a)); NAHASDA § 101(d).  

[13] Appellee asserts, “Tribal Ordinance 30 essentially allows TIHA from abiding by any 

restrictions set forth by the Tribe and the federal government.” (Brief of Appellee, ¶ 109). 

If Tribal Ordinance 30 allowed TIHA to skirt federal laws, then TIHA would likely be 

prohibited from bringing this forcible detainer based on NAHASDA (failure to re-certify 

low-income status). NAHASDA § 205. TIHA’s authority to micromanage the housing 

project, including the ability to buy and sell properties, does not give it the legal ability to 

skirt NAHASDA and Ordinance 30. Ordinance 30 directly conflicts with Appellee’s 

contentions, requiring TIHA to strictly adhere to NAHASDA. Ordinance 30 page 9 

states, “[TIHA] must agree...to any conditions attached to Federal financial assistance 
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relating to the salaries, wages, or in the development or operation of the projects.” 

(R23:9: ¶3(c)). Ordinance 30 page 20 allows the Federal government to pursue remedies 

for enforcement against TIHA, and also states: “Each project developed or operated 

under a contract providing for Federal financial assistance shall be developed and 

operated in compliance with all requirements of such contract and applicable Federal 

legislation, and with all regulations and requirements prescribed from time to time by the 

Federal government in connection with such assistance.” (R23:20:¶3) (R23:20:¶7). The 

federal government may terminate payments, remove, or replace TIHA and all of its 

officers if TIHA fails to comply with any section of NAHASDA. NAHASDA § 401-402.  

 IV. Whether an element of cohesiveness is manifested by the common 

economic pursuits, common interests, and needs of the inhabitants supplied by the 

locality? 

 

[14] Appellee contends the community in Narragansett was significantly more cohesive 

than TIHA. Appellee forgets unlike the housing project in Narragansett, TIHA has 

existed for decades, Narragansett had no housing authority, buildings, or Indian 

community dependent on federal housing or other subsidies. 89 F.3d at 921. TIHA is 

more comparable to the housing project in South Dakota, which is an entity located off-

reservation with shopping and other economic and social activities done mostly at the 

nearby city of Sisseton, not the reservation. 665 F.2d at 841. Most or all of TIHA’s 

residents are low-income enrolled members receiving subsidized rent, employed by 

Turtle Mountain; receiving Tribal and Federal social services equal to Turtle Mountain, 

including health and dental care (App. Pg. 216, L. 1-12, L. 17-25, Pg. 217, L-14, Pg. 218, 

L. 2-8).  TIHA is as cohesive as the community in South Dakota. 665 F.2d at 841 
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 V. Whether such lands have been set apart for the use, occupancy and 

protection of dependent Indian peoples? 

 

[15] Plaintiff’s argument NAHASDA is insufficient to show the federal government 

validly set apart TIHA, is not in accordance with precedent. The U.S. Supreme Court 

considers the underlying federal law governing a particular geographic location, 

including HUD regulations, to determine whether, “lands have been set apart for the use, 

occupancy and protection of dependent Indian people.”  231 U.S. 28, 48 (1913); See, 

United States v. Mound, 477 F. Supp. 156, 159 (D.S.D. 1979). The Courts in 

Narragansett and Harjo correctly focused on HUD regulations in their analysis of the 

federal set-aside requirement. 89 F.3d 908, 920 (1st Cir. 1 998); 1990 OK 35, 790 P.2d 

1098, 1101 (1990). However, Appellee and the Court in Narragansett were both 

incorrect such laws had to be “pervasive” to demonstrate the federal government “set 

apart” the land for the use, occupancy and protection of dependent Indian peoples. 89 

F.3d at 920. The federal set-aside requirement requires only the federal government set 

aside the land for tribal use in order to further tribal interests. Citizens Against Casino 

Gambling in Erie Cty. v. Chaudhuri, 802 F.3d 267, 281 n. 13 (2nd Cir. 2015). This less 

strict standard is consistent with the Supreme Court’s decisions in Alaska, and the 

principle in Montana v. Blackfeet Tribe of Indians, “statutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit.” Montana 

v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985). TIHA is set apart for the use, 

occupancy and protection of dependent Indian peoples. This Court in State v. Gohl was 

asked to address the status of Trenton Indian Service Area but declined as it felt it did not 

have enough facts before it. State v. Gohl, 477 N.W.2d 205 (N.D. 1991). In this case, 
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adequate facts are present (Brief of Appellant, ¶ 6-12), (Brief of Appellee, ¶ 23-37). The 

appropriate Court is the Turtle Mountain Tribal Court.  

Conclusion and Prayer for Relief 

[16] The residential area managed by TIHA, including Ms. Poitra’s rental property, is a 

Dependent Indian Community. Turtle Mountain Tribal Code covers evictions. The 

State’s unlawful exercise of jurisdiction undermines the Tribe’s right to govern its 

internal affairs and fails the infringement test. Williams v. Lee, 358 U.S. 217, 223 (1959).  

 [17] WHEREFORE, Lisa Poitra respectfully requests the Order of Eviction be reversed 

and the matter be dismissed for lack of jurisdiction. 

 

Dated this ______ day of March, 2022.        

 

                                                                                           __________________________ 

              Alexander Turner (ID 09215) 

              Legal Services of North Dakota 

              720 Western Ave. Ste 101 

              Minot, ND 58701 

              701-852-4369 

                                                                                           aturner@legalassist.org 

                             Attorney for Appellant

24th
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