6:22-cv-00059-KEW Document 2 Filed in ED/OK on 02/18/22 Page 1 of 19

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA
(1) HAROLD MEASHINTUBBY and
(2) NELLIE MEASHINTUBBY,

)
)
)
Plaintiffs,
)
)
vs.
)
)
(1) SHELLY PAULK, Chairperson of the
)
Oklahoma Tax Commission;
)
(2) MARK WOOD, Vice-Chairperson of the )
Oklahoma Tax Commission;
)
(3) CHARLES PRATER, Secretary-Member )
of the Oklahoma Tax Commission,
)
)
Defendants.
)

22-cv-059-KEW
Case No.: ___________________

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
Before the Court are Plaintiffs Harold and Nellie Meashintubby, and, for their
Complaint for declaratory and injunctive relief against Defendants Shelly Paulk,
Chairperson of the Oklahoma Tax Commission (“OTC”), Mark Wood, ViceChairperson of the OTC, and Charles Prater, Secretary-Member of the OTC, allege
and state as follows:
I.

INTRODUCTION

In McClanahan v. Arizona State Tax Comm’n, 411 U.S. 164 (1973), the U.S.
Supreme Court held that, absent express congressional authorization, a State could
not subject a tribal member living on a reservation whose income was derived from
reservation sources to a state income tax. The Supreme Court has since further
clarified the rule as a categorial approach on the limits of State authority to tax in
Indian country: “Absent cession of jurisdiction or other federal statutes permitting it,
a State is without power to tax reservation lands and reservation Indians.” Oklahoma
Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995).
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On July 9, 2020, the U.S. Supreme Court issued its ruling in the landmark case
of McGirt v. Oklahoma, 140 S.Ct. 2452 (2020) and held that the boundaries of the
reservation lands promised to the Muscogee (Creek) Nation through treaties were
never disestablished and are Indian country lands as defined under 18 U.S.C. § 1151.
Even though McGirt involved a criminal jurisdiction question under the Major Crimes
Act, the Indian country classification for the reservation lands applies to both civil
and criminal jurisdiction issues. See, e.g., Indian Country, U.S.A. Inc. v. State of Okl. ex
rel. Oklahoma Tax Comm’n, 829 F.2d 967, 973 (10th Cir. 1987).
The McGirt reasoning and analysis have since been applied to recognize the
continuing existence of other Indian reservations in Oklahoma.

In Sizemore v.

Oklahoma, 2021 OK CR 6, the Oklahoma Court of Criminal Appeals affirmed the lower
court’s determination that various treaties established the Choctaw Reservation for
the Choctaw Nation, and that those reservation boundaries were never disestablished
by Congress. The Court concluded that all land within the exterior boundaries of the
entire Choctaw Reservation is Indian country.
In this action, Plaintiffs are individual enrolled members of the Choctaw
Nation of Oklahoma who reside and earn income from sources within the exterior
boundaries of the Choctaw Reservation. Plaintiffs thus fall squarely within the law
preempting the State of Oklahoma from assessing, levying, and collecting tax,
including penalties and interest, from their income.
Defendants are individuals who are authorized under the laws of the State of
Oklahoma to administer and enforce State tax laws and policy. 68 Okla. Stat. § 101, et.
seq. Despite recent Federal and State court rulings affirming that the Reservation
boundaries of certain Tribes in Oklahoma were never disestablished by Congress,
Defendants continue to assert that these Reservation lands are not Indian country to
exempt Tribal members’ income tax.
To protect their rights under Federal law, Plaintiffs file this action against
Defendants in their official capacity as Commissioners for the OTC under the doctrine
of Ex Parte Young, 209 U.S. 123 (1908) to obtain declaratory judgment and prospective
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injunctive relief against the continued and unlawful assessment, levy, and collection
of State taxes, including penalties and interest, from the income of Plaintiffs who both
reside and earn that income from sources within the Choctaw Reservation. Plaintiffs
also seek recovery of income taxes for Tax Year 2020 that was paid to Defendants
under protest through a statutory process provided under Oklahoma State law.
II.

1.

JURISDICTION AND VENUE

Jurisdiction is proper in this Court under 28 U.S.C. § 1331 because

Plaintiffs’ claims are based on a Federal question under Article I, Section 8, Clause 3
of the U.S. Constitution (the “Indian Commerce Clause”), Article II, Section 2, Clause
2 of the U.S. Constitution (the “Treaty Clause”), Article VI, Paragraph 2 of the U.S.
Constitution (the “Supremacy Clause”), Treaties between the United States and the
Choctaw Nation (the 1830 Treaty of Dancing Rabbit Creek, Sep. 27, 1830, 7 Stat. 333;
the Treaty of Doaksville, Jan. 17, 1837, 11 Stat. 573; the 1855 Treaty of Washington,
June 22, 1855, 11 Stat. 611; the 1866 Treaty of Washington, Apr. 28, 1866, 14 Stat. 769),
18 U.S.C. § 1151, 25 U.S.C. § 1322, the Act of June 16, 1906, Ch. 3335, 34 Stat. 267 (1906)
(the “Oklahoma Enabling Act”), and the federal common law relating to Indians.
2.

The Court has supplemental jurisdiction under 28 U.S.C. § 1367 to

adjudicate Plaintiffs’ claim under Oklahoma State law, 68 O.S. § 226, seeking to
recover an unlawful tax assessment and amount paid to Defendants under protest,
including recovery of any attorney’s fees and other costs and expenses as provided in
Section 226. The State law claim is related to this Court’s original jurisdiction question
of whether the State income tax is preempted under Federal law to form part of the
same case or controversy under Article III of the U.S. Constitution.
3.

Venue in the Eastern District of Oklahoma is appropriate under 28

U.S.C. § 1391(b)(2) because it is the judicial district in which “a substantial part of the
events or omissions giving rise to the claim occurred” and where “a substantial part
of property that is the subject of the action is situated.”
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III.

4.

PARTIES

Plaintiff Harold Meashintubby is an enrolled member of the Choctaw

Nation of Oklahoma (the “Nation”) and resides in McAlester, Oklahoma (Pittsburg
County) located within the exterior boundaries of the Choctaw Reservation.
5.

Plaintiff Nellie Meashintubby is the spouse of Harold Meashintubby, is

an enrolled member of the Nation, and resides in McAlester, Oklahoma (Pittsburg
County) located within the exterior boundaries of the Choctaw Reservation.
6.

Defendant Shelly Paulk is the Chairperson for the OTC.

7.

Defendant Mark Wood is the Vice-Chairperson for the OTC.

8.

Defendant Charles Prater is the Secretary-Member for the OTC.
IV.

9.

LEGAL FRAMEWORK

The State lacks jurisdiction to assess, levy, and collect taxes upon the

income of Tribal members who both reside and earn that income from sources within
the Indian country to which the Tribal member belongs. Oklahoma Tax Comm’n v.
Chickasaw Nation, 515 U.S. 450 (1995); Oklahoma Tax Comm’n v. Sac and Fox Nation, 508
U.S. 114 (1993); McClanahan v. Arizona, 411 U.S. 164 (1973); see also Oklahoma
Administrative Code 710:50-15-2(b)(1). However, this rule of law does not exist in a
vacuum. It is supported by a foundation of other Indian law principles that existed
well before McGirt, including application of Treaty rights and well-established
Supreme Court precedent holding that States generally lack jurisdiction over Indians
and Indian affairs in Indian country unless expressly allowed by Congress.
10.

In the landmark Supreme Court case of McClanahan v. Arizona, 411 U.S.

164 (1973), the Court relied on certain fundamental Indian law principles articulated
in Worcester v. Georgia, 6 Pet. 515 (1832) where the Court held there “this concept of
Indian reservations as [being] separate, although dependent nations, [means] that
state law could have no role to play within the reservation boundaries.”
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McClanahan Court, in holding that Reservation Indians who both reside and earn
income from Reservation sources were exempt from State income tax, relied on the
Worcester reasoning even though Worcester was not an income tax case. The Court
stated:
Although Worcester on its facts dealt with a State’s effort to extend its
criminal jurisdiction to reservation lands, the rationale of the case
plainly extended to state taxation within the reservation as well.
McClanahan, 411 U.S. at 169. (emphasis added). The McClanahan Court provides that
the legal framework must begin with an analysis of the relevant Treat(ies) between
the Tribe and the United States.
A.

Treaties Between Choctaw Nation and the United States
11.

The Choctaw Nation and other Indian tribes and nations once occupied

the southern and southeastern parts of the United States. Choctaw Nation v. Oklahoma,
397 U.S. 620 (1970). Once the United States’ policy was aimed at removing Indians
lands west of the Mississippi, the government began negotiating and entering into
treaties with the Indian tribes, including the Choctaw Nation, to provide the terms of
removal for these lands.
12.

The 1830 Treaty of Dancing Rabbit Creek, Sep. 27, 1830, 7 Stat. 333

secured to the Nation “the jurisdiction and government of all the persons and
property that may be within their limits west, so that no Territory or State shall ever
have a right to pass laws for the government of the Choctaw Nation . . . and that no
part of the land granted to them shall ever be embraced in any Territory or State.”
Art. IV.
13.

The Treaty of Doaksville, Jan. 17, 1837, 11 Stat. 573 permitted the

Chickasaws to form “a district within the limits of their country, to be held on the
same terms that the Choctaws now hold it, except for the right of disposing of it . . . “
Art. I.
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14.

The 1855 Treaty of Washington, June 22, 1855, 11 Stat. 611 modified the

western boundary of the Choctaw Reservation. Article Four of the 1855 Treaty made
the Choctaw and Chickasaw governments independent of each other. The Treaty also
guaranteed that “the Choctaws and Chickasaws shall be secured in the unrestricted
right of self-government, and full jurisdiction, over persons and property . . .” Art.
VII.
15.

The 1866 Treaty of Washington, Apr. 28, 1866, 14 Stat. 769 contained an

express reaffirmation of “all obligations arising out of treaty stipulations or acts of
legislation with regard to the Choctaw and Chickasaw Nations.” Art. X. The Choctaw
right of self-governance was also reaffirmed in Article Seven by expressly providing
that no legislation shall infringe on the Tribes’ “rights, laws, privileges, or customs . .
.” Art. VII.
16.

Nothing in these Treaties limited the Nation’s jurisdiction in the

Reservation to only criminal matters or authorized State jurisdiction over Tribal
members’ income in the Reservation. In fact, the 1855 Treaty clearly guaranteed the
Nation, not the State, with the “unrestricted right of self-government, and full
jurisdiction, over persons and property” within the Reservation.
B.

No Other Act of Congress Has Provided for State Taxation Authority
Against Tribal Members’ Income in the Reservation.
17.

In 1953, Congress enacted “Public Law 280” that allowed some states to

assert limited civil and criminal jurisdiction in Indian country. “Public Law 280” was
later codified as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-26, 28 U.S.C. § 1360.
The law as initially enacted delegated jurisdiction to six states and later offered any
other state the option of accepting the same delegation of jurisdiction. A 1968
amendment made subsequent state assumptions of jurisdiction subject to consent by
the Tribes. See 25 U.S.C. §§ 1321(a), 1322(a), & 1326.
18.

The State of Oklahoma never accepted the delegation of jurisdiction in

Indian country, and, subsequent to the 1968 amendment, the State has never obtained
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Tribal consent to assert criminal and civil jurisdiction in Indian country. For purposes
of this action, the State is thus acting the outside the authority provided by Congress
by asserting civil/taxation jurisdiction in Indian country without Tribal consent as
required by 25 U.S.C. § 1322.
19.

The “Oklahoma Enabling Act,” 34 Stat. 267 (June 16, 1906) (the “Enabling

Act”) was enacted by Congress to allow the people of the Oklahoma and Indian
territories to form the framework for Oklahoma’s statehood; however, nothing in the
Enabling Act authorized State taxation jurisdiction over Tribal members’ income in
the Reservation. Rather, Congress imposed restrictions on State authority affecting
Indians and Indian property. Section 1 of the Enabling Act provides:
[N]othing contained in the said constitution [of Oklahoma] shall be
construed to limit or impair the rights of person or property pertaining
to the Indians of said Territories (so long as such rights shall remain
unextinguished) or to limit or affect the authority of the Government of
the United States to make any law or regulation respecting such Indians,
their lands, property, or other rights by treaties, agreement, law, or
otherwise . . . .
Section 3 of the Enabling Act further provides:
That the people inhabiting said proposed State do agree and declare that
they forever disclaim all right and title in or to any unappropriated
public lands lying within the boundaries thereof, and to all lands lying
within said limits owned or held by any Indian, tribe, or nation; and that
until the title to any such public land shall have been extinguished by
the United States, the same shall be and remain subject to the
jurisdiction, disposal, and control of the United States.
20.

All the above reflect no congressional authority or intent for the State to

be able to tax the income of individual Choctaw Tribal members who both reside and
earn that income within the exterior boundaries of the Choctaw Reservation.
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V.
A.

FACTUAL ALLEGATIONS

The State’s Own Actions Affirm McGirt Applies to Civil and Taxation
Matters.
21.

On July 9, 2020, the U.S. Supreme Court in McGirt v. Oklahoma held that

the Muscogee (Creek) Nation reservation boundaries were never disestablished by
Congress and is Indian country under the definition provided at 18 U.S.C. § 1151. The
Court thus concluded that the State of Oklahoma lacked criminal jurisdiction against
an Indian for a crime that occurred within the Creek Reservation boundaries.
However, under clearly-established Federal and State law, a reservation that is
declared as Indian country within the meaning of Section 1151 will have both criminal
and civil applications.1 See, e.g., California v. Cabazon Band of Mission Indians, 480 U.S.
202, 208 n.5 (1987); Indian Country, U.S.A. Inc. v. Okla. Tax Comm’n., 829 F.2d 967, 973
(10th Cir. 1987); State ex rel. May v. Seneca-Cayuga Tribe, 711 P.2d 77, 82, 1985 OK 54
(Okla. 1985) (citing DeCouteau v. Dist. Ct., 420 U.S. 425 (1975)).
i.

Oklahoma Governor Invokes Civil Regulatory Provision Applicable
for Oklahoma Indian Country.

22.

Soon after the McGirt ruling, State officials (including Defendants) took

the formal position that there are civil and taxation ramifications in the reservations.
On July 22, 2020, Oklahoma Governor Kevin Stitt wrote a letter to Andrew Wheeler,
then-Administrator for the Environmental Protection Agency (the “EPA”). Citing
McGirt, Governor Stitt requested the EPA approve the State to administer all EPA
approved environmental programs in all areas of the State that are in Indian country
pursuant to § 10211(a) of the Safe, Accountable, Flexible, Efficient Transportation

Also, a Federal Court in the Western District of Oklahoma recently issued an
Order finding the Muscogee (Creek) Nation Reservation meets the definition of “Indian
lands” under the Surface Mining Control and Reclamation Act, 30 U.S.C. §§ 1201, et seq.
In so finding, the Court rejected the State’s position that McGirt limited the Muscogee
Reservation to only criminal matters under the Major Crimes Act. State of Oklahoma, et al.
v. U.S. Dep. of the Interior, et al., No. 5:21-cv-00719-F (W.D. Okla. Dec. 22, 2021).
1
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Equity Act of 2005 (“SAFETEA”).2 SAFETEA is a civil regulatory law governing the
application of State environmental programs in Oklahoma Indian country. There
would be no need for the Governor, relying on McGirt, to request the application of
SAFETEA in Oklahoma Indian country if McGirt was limited to only criminal matters.
A copy of the Governor’s letter is attached as Exhibit “A.”
23.

On October 1, 2020, the EPA approves Governor Stitt’s request. In its

letter, the EPA Administrator refers to the definition of Indian country at 18 U.S.C. §
1151, and states “[a]lthough this definition is codified in the federal criminal code, it
is also relevant for purposes of civil jurisdiction.” The EPA letter further states, “As
described in the State’s July 2020 letter, the impetus for the State’s request was the
[McGirt decision]. In that case, the Supreme Court held that the Creek Nation’s
Reservation in eastern Oklahoma had not been disestablished by Congress and
remained Indian country under federal law.” A copy of the EPA Administrator’s
letter is attached as Exhibit “B.”
ii.

Oklahoma Agencies Approve Intergovernmental Agreement for
Indian Children on the Reservations.

24.

On or about August 14, 2020, the State, by and through the State’s

Department of Human Services and Office of Juvenile Affairs, entered into a
“Intergovernmental Agreement Between the State of Oklahoma and the Choctaw
Nation of Oklahoma Regarding Jurisdiction Over Indian Children Within the Tribe’s
Reservation” (the “Agreement”). On information and belief, the Oklahoma Attorney
General’s office assisted with the development of the Agreement on behalf of the
State. A copy of the Agreement is attached as Exhibit “C.”
25.

The Agreement was necessary due to provisions in the Indian Children

Welfare Act (“ICWA”) that provides Indian tribes with exclusive jurisdiction over
child custody proceedings involving an Indian child that resides or is domiciled
within a reservation. 25 U.S.C. § 1911(a). ICWA is a civil statute providing for the



Public Law 109-59, 119 Stat. 1144 (Aug. 10, 2005).

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 9

Reservation Legal Solutions, PLLC
P.O Box 1131
Okmulgee, Oklahoma 74447
(918) 752-0020

6:22-cv-00059-KEW Document 2 Filed in ED/OK on 02/18/22 Page 10 of 19

protection and preservation of Indian families and children in Indian country. It is
not a criminal statute.

And nothing in ICWA is based on a premise that the

reservation in question exists for only criminal purposes.
26.

The Agreement was necessary after the McGirt ruling to preserve the

status quo regarding child custody matters in the Reservation. The terms of the
Agreement are based on ICWA provisions and clearly reference the Nation’s
Reservation. Part IV of the Agreement states: “The parties have agreed to enter into
this jurisdiction sharing Agreement based on the premise that the Choctaw Nation of
Oklahoma has exclusive jurisdiction over any child custody proceeding involving an
Indian child domiciled within the boundaries of the Tribe’s reservation as provided
for in 25 U.S.C. § 1911(a).”
iii.

Oklahoma Tax Commission Report on Impact of McGirt to Taxation
Matters.

27.

Finally, on September 30, 2020, the Executive Director for the OTC

released a “Report of Potential Impact of McGirt v. Oklahoma” (the “Report”). The
Report was addressed to the Governor’s Commission on Cooperative Sovereignty
and focused on the Creek Reservation but also included analysis if the McGirt
reasoning extended to the Reservations for the other Five Nations. A copy of the
Report is attached as Exhibit “D.”
28.

The Report provided an in-depth analysis on the legal background and

U.S. Supreme Court holdings providing for the State income tax exemption for Tribal
Citizens and Members in Indian country. Nothing in the OTC’s Report provided any
analysis or Supreme Court precedent holding that the Creek Reservation could be
limited to only criminal matters. In fact, just the opposite. The Report provided
conclusory statements affirming that the impact of the McGirt ruling would definitely
apply to State income tax collection.
The following are excerpts from the Report:
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1.
“Although McGirt arose from a criminal proceeding, the
implications of the decision extent to many other areas of Oklahoma law,
including the taxes and fees administered by the Oklahoma Tax
Commission.” Report, pg. 2.
2.
“Although the McGirt Court limited its holding to defining the
Creek Nation’s ‘Indian country” for purposes of the Major Crimes Act,
the OTC cannot ignore the Court’s clarification of the boundaries of
‘Indian country,’ as defined in 18 U.S.C. 1151(a), because Oklahoma law
relies heavily on Section 1151 to define ‘Indian country’ for state
purposes.” Moreover, because the State’s taxing power falls within its
civil regulatory jurisdiction, the OTC must be cognizant of the federal
limitations on such jurisdiction within Indian country.” Report, pg. 4.
3.
“McGirt plainly held that the Creek Reservation survived
allotment and remains intact today. [cite omitted]. Therefore, the
provisions of Oklahoma Administrative Code 710:50-15-223 now apply
in all lands within the Reservation boundaries described in the
Muscogee (Creek) Treaty of 1866. Consequently, the State may not tax
the income of individual Creek Nation citizens who reside within the
Reservation boundaries, to the extent that the income is generated
within those boundaries.” Report, pg. 8.
4.
“The holding in McGirt was limited to defining only the Creek
Nation’s Indian country, stating that ‘[e]ach tribe’s treaties must be
considered on their own terms, and the only question before us concerns
the Creek,’ [cite omitted]; however, the OTC recognizes the potential for
broader impact of the decision and a similar analysis may be applied to
other tribes in the future.” Report, pg. 13.
29.

Despite the OTC’s clear pronouncements in its Report, it has obviously

altered its position on this issue. On December 7, 2020, the OTC General Counsel,
Elizabeth Field, wrote in a letter to Blaine Peterson, President and CEO of the
Oklahoma Society of Certified Public Accountants that McGirt was limited to criminal

   Oklahoma Administrative Code (“OAC”) 710:50-15-2(a)(1) defines “Indian
Country” as “formal and informal reservations, dependent Indian communities, and
Indian allotments, the Indian titles to which have not been extinguished, whether
restricted or held in trust by the United States. [See: 18 U.S.C. § 1151]” Further, OAC
710:50-15-2(b)(1) provides that the income of an enrolled Tribal member shall be exempt
from Oklahoma individual income tax when “the member is living within ‘Indian
Country’ under the jurisdiction of the tribe to which the member belongs; and, the income
is earned from sources within ‘Indian Country’ under the jurisdiction of the tribe to which
the member belongs.”
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matters and the “McGirt decision has not been expanded to apply to any civil matters,
including taxation.” Ms. Field also wrote that until a court expands McGirt to taxes,
the OTC’s administration or enforcement of the State’s tax laws are not impacted. A
copy of Ms. Field’s letter is attached as Exhibit “E”.
B.

Despite Supreme Court Law, the State Administrative Code, and
Defendants’ Position in its Report, Plaintiffs’ Claim for the Indian Country
Exemption Is Denied by Defendants.
30.

Plaintiffs are enrolled members of the Choctaw Nation. They reside in

McAlester, Oklahoma, which is geographically located within the exterior boundaries
of the Choctaw Reservation. And Plaintiffs’ income for tax years 2017 and 2020 was
earned from sources within the Reservation. See Affidavit of Harold and Nellie
Meashintubby attached as Exhibit “F”
31.

Plaintiffs amended their Oklahoma Income Tax Return for Tax Year 2017

to claim the exemption on the basis they lived and earned income in 2017 from sources
within the Choctaw Reservation.
32.

The OTC sent a letter, issued on June 3, 2021, responding to Plaintiffs’

2017 amendment and declared the “[e]xempt Tribal Income exclusion has been
disallowed or adjusted” and included a tax balance due. The OTC letter did not
provide a legal basis for denying the exemption based on Plaintiffs’ residency and
income sources being from the Choctaw Reservation. A copy of the OTC’s June 3,
2021, letter is attached as Exhibit “G”.
33.

Plaintiffs responded by timely filing with the OTC a protest letter, dated

July 15, 2021, objecting to the OTC’s decision to deny the exemption for Tax Year 2017
and request a formal protest under the Oklahoma administrative process. To date,
Plaintiffs have not received any response from the OTC. A copy of Plaintiffs’ July 15,
2021, protest letter is attached as Exhibit “H”.
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34.

Plaintiffs filed their Oklahoma Income Tax Return for Tax Year 2020 and

again claimed the exemption on the basis they lived and earned income in 2020 from
sources within the Choctaw Reservation.
35.

The OTC sent a letter, issued on October 19, 2021, responding to

Plaintiffs’ exemption claim for Tax Year 2020 and declared the “[e]xempt Tribal
Income exclusion has been disallowed or adjusted” and included a tax balance due.
The OTC letter did not provide a legal basis for denying the exemption based on
Plaintiffs’ residency and income sources being from the Choctaw Reservation. A copy
of the OTC’s October 19, 2021, letter is attached as Exhibit “I”.
36.

In response, Plaintiffs sent to the OTC Chairman a letter, dated

November 12, 2021, and included a payment of the total tax due being paid under
protest and included a notice of intent to file suit under Oklahoma law, 68 O.S. § 226
(the “226 Letter”). The 226 Letter was timely mailed within 30 days from the date of
mailing to Plaintiffs and provided formal notice to Defendants of Plaintiffs’ objections
to the tax assessment, including any associated fees, penalties, and interest. A copy
of the 226 Letter is attached as Exhibit “J”.
37.

Plaintiffs’ 226 Letter was sent to Defendants within one year of the date

of Defendants’ assessment in accordance with Section 226.
38.

As stated in Plaintiffs’ 226 Letter, and as incorporated by this Complaint,

Defendants’ assessment, and collection of the State income tax against Plaintiffs are
in violation of the Indian Commerce Clause, the Treaty Clause, the Supremacy
Clause, the Treaties between the Choctaw Nation and the United States, 18 U.S.C. §
1151, 25 U.S.C. § 1322, the Oklahoma Enabling Act, and various rulings by the U.S.
Supreme Court.
39.

Despite paying the total tax due under protest under Section 226,

Plaintiffs received a notice from the OTC demanding payment of the interest and
penalty amounts due for Tax Year 2020. The OTC also threatened Plaintiffs with
additional collection action including “referral to a third party collection agency, the
issuance of a tax lien, wage garnishment, levy of your bank account, referral to the
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Federal Treasury Offset Program (TOP), intercept of State refunds or overpayments,
and/or additional collection and court cost fees applied to your unpaid tax balance.”
A copy of the OTC’s collection letters, one dated December 15, 2021, and the second
dated January 18, 2021, is attached as Exhibit “K”.

VI.

COUNTS

COUNT ONE: Declaratory Judgment Under 28 U.S.C. § 2201
40.

Plaintiffs incorporate all allegations in the preceding paragraphs and

further allege as follows:
41.

As explained in this Complaint, the status of the Choctaw Reservation

as Indian country under 18 U.S.C. § 1151(a) is not in question; however, Defendants’
unprecedented position that the Reservation is limited to only criminal matters has
caused undue burden and harm to Plaintiffs and other similarly situated Tribal
members who rely on well-established Federal law addressing the parameters of
criminal, civil, and taxation matters in Indian country.
42.

For years prior to the McGirt decision, both Federal and State law

recognized that Indian country status has both civil and criminal implications. Due
to Defendants’ actions, however, Plaintiffs find it necessary to file this action seeking
a judicial declaration that the Choctaw Reservation is Indian country for purposes of
preempting State taxation, including penalties and interest, upon Plaintiffs’ income.
COUNT TWO: Injunctive Relief
43.

Plaintiffs incorporate all allegations in the preceding paragraphs and

further allege as follows:
44.

Based on the Court’s declaration in Count One, Plaintiffs request the

Court issue a preliminary and permanent injunction against Defendants’ unlawful
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actions. Plaintiffs will file with the Court a separate motion and supporting brief that
fully outlines the basis for seeking prospective injunctive relief against Defendants’
ongoing violations of Federal law based on the following:
A.

Unless enjoined by the Court, Defendants will continue to
exercise unlawful State civil and taxation jurisdiction in the
Choctaw Reservation against Plaintiffs in violation of the
aforementioned Treaties and other Federal law.

B.

Defendants’ unlawful actions are ongoing, and the injuries to
Plaintiffs constitute irreparable harm.

C.

There is no adequate and complete remedy at law to stop
Defendants’ unlawful actions against Plaintiffs.

45.

In the event the Court determines the Tax Injunction Act, 28 U.S.C. §

1341, or other rule of law applies to the income taxes in question, the Plaintiffs seek
an alternative remedy of injunctive relief against the interest and penalties, in any
form, upon Plaintiffs as the Tax Injunction Act does not apply to interest and
penalties.
COUNT THREE: Recovery of Tax Paid Under Protest Pursuant to 68 O.S. § 226
46.

Plaintiffs’ action is also recognized under State law, 68 O.S. § 226, which

affords a legal remedy and right of action in any State or Federal court where, as here,
the taxes complained of are claimed to be in violation of the U.S. Constitution or other
certain Federal law.
47.

Plaintiffs have complied with the provisions of Section 226 by timely

sending to Defendants a notice of intent to sue along with a payment under protest of
the income tax assessed for Tax Year 2020.
48.

The Court should find in favor of Plaintiffs’ claims against the unlawful

State taxation under the U.S. Constitution and other Federal law cited in this
Complaint and order recovery to Plaintiffs of the income tax previously paid under
protest along with a reasonable attorney fee and costs in accordance with Section 226.
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The Tax Injunction Act does not apply to a party seeking recovery of taxes paid under
protest in accordance with Section 226.
REQUEST FOR RELIEF

WHEREFORE, premises considered, the Plaintiffs respectfully pray for
judgment in their favor and against Defendants as follows:
(A)

Pursuant to 28 U.S.C. § 2201, enter a declaratory judgment holding:
(1)

That the Choctaw Reservation is Indian country within the
meaning and application of Federal law prohibiting Defendants
from assessing, levying, and collecting taxes, including penalties
and interest, upon the income of Plaintiffs, and;

(2)

That Plaintiffs are not subject to or required to pay taxes,
including any applicable interest or penalties, to the State of
Oklahoma, through the Defendants, upon the income earned by
Plaintiffs from sources within the exterior boundaries of the
Choctaw Reservation.

(B)

Ordering a preliminary and permanent injunction restraining and
prohibiting Defendants, and all their employees, agents, and those
acting in concert or participation with them from assessing, levying, and
collecting Oklahoma state taxes, including penalties and interest, upon
Plaintiffs’ income;

(C)

Alternatively, if the Court determines the Tax Injunction Act or other
rule of law prohibits relief against income taxes, the Court should order
a preliminary and permanent injunction restraining and prohibiting
Defendants, and all their employees, agents, and those acting in concert
or participation with them from imposing and taking any assertive
action against Plaintiffs to collect interest or to penalize Plaintiffs in any
form, under any State law for unpaid taxes;
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(D)

Enter a judgment against Defendants pursuant to 68 O.S. § 226 and order
a recovery to Plaintiffs of income tax paid under protest for Tax Year
2020, and;

(E)

All other relief, legal or equitable, including attorney’s fees and costs, as
allowed by law and as the Court finds just and equitable.

Respectfully submitted,
/s/ O. Joseph Williams
By: ________________________________
O. Joseph Williams, OBA # 19256
RESERVATION LEGAL
SOLUTIONS, PLLC
The McCulloch Building
114 N. Grand Avenue, Suite 520
P.O. Box 1131
Okmulgee, Oklahoma 74447
Telephone: (918) 752-0020
Facsimile: (918) 894-6664
Email: jwilliams@reservationlaw-pllc.com

ATTORNEY FOR PLAINTIFFS
HAROLD & NELLIE MEASHINTUBBY
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J. Kevin Stitt
Office of the Governor
State of Oklahoma
July 22, 2020

Andrew Wheeler, Administrator
Environmental Protection Agency
Mail Code: 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Re:

The State of Oklahoma’s Request to Administer EPA Approved Environmental Programs
in Areas of the State that are in Indian Country

Dear Administrator Wheeler:
Consistent with the extent to which the State of Oklahoma implemented environmental programs
throughout the State prior to the U.S. Supreme Court’s recent decision in McGirt v. Oklahoma,
591 U.S. ___ (2020), the State of Oklahoma requests approval to administer all U.S.
Environmental Protection Agency (“EPA”) approved environmental programs in areas of the State
that are in Indian Country (except as outlined below under “Exceptions to Request”) pursuant to §
10211(a) of the Safe, Accountable, Flexible, Efficient Transportation Equity Act of 2005
(“SAFETEA”), Public Law 109-59, 119 Stat. 1144 (Aug. 10, 2005). 1 This request includes all
Oklahoma environmental programs approved by EPA, and specifically includes but is not limited
to the following programs:
Oklahoma Department of Environmental Quality:
Land Protection Division •

Resource Conservation and Recovery Act (“RCRA”) Programs
o Subpart C hazardous waste program, 40 C.F.R. Part 262, Subpart LL

This request is only seeking approval to the extent that such approval is necessary for the State to administer a
program in light of Oklahoma Dept. of Environmental Quality v. EPA, 740 F.3d 185 (D.C. Cir. 2014) and the Stigler
Act, 25 U.S.C. §§ 331 et seq.
1
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o Subpart D permit program, 59 Fed. Reg. (Aug. 16, 1994)
o Coal Combustion Residual (“CCR”) State Program: program approval, 83 Fed.
Reg. 30356 (June 28, 2018)
•

Safe Drinking Water Act, 42 U.S.C. § 300h et seq., Underground Injection Control
Programs –
o Underground Injection Control (“UIC”) for Classes I, III, IV and V wells, 40 C.F.R.
Part 147, Subpart LL, § 147.1850

Air Quality Division •

Clean Air Act Programs –
o State Implementation Plan (40 C.F.R. Part 52, Subpart LL, §§ 52.1920 – 52.1960)
o State Operating Permits Program (“Title V Program”), 40 C.F.R. Appendix A-2,
Part 70 (State of Oklahoma)
o Standards of Performance for New Stationary Sources (“NSPS”), 40 C.F.R. Part
60, Subpart A, § 60.4(b)(38)
o National Emission Standards for Hazardous Air Pollutants (“NESHAP”), 40 C.F.R.
Part 61, Subpart A, §§ 61.04(b)(38) and 61.04(c)(6)(iv)
o Approval and Promulgation of State Plans for Designated Facilities and Pollutants,
40 C.F.R. Part 62, Subpart LL, §§ 62.9100 et seq.
o National Emission Standards for Hazardous Air Pollutants (“NESHAP”),
Delegation Status for Part 63 Standards - State of Oklahoma, 40 C.F.R. Part 63,
Subpart A, § 63.99(a)(37)
o Lead-Based Paint Activities in Target Housing and Child-Occupied Facilities
(“Lead-Based Paint Program”), 63 Fed. Reg. 49574 (Sept. 16, 1998)
o Lead-Based Paint Renovation, Repair and Painting, and Pre-Renovation Education
Activities in Target Housing and Child Occupied Facilities (“RRP Program”), 79
Fed. Reg. 1799 (Jan. 10, 2014)
o Ambient Air Monitoring Reference and Equivalent Methods, 40 C.F.R. Part 53
and Ambient Air Quality Surveillance, 40 C.F.R. Part 58

Water Quality Division •

Clean Water Act, 33 U.S.C. §1251 et seq., Delegated Programs o
o
o
o
o

Water Quality Related Effluent Limitations, 33 U.S.C. § 1312
Effluent Limits, 33 U.S.C. § 1311
National Performance Standards, 33 U.S.C. § 1316
Toxic and Pretreatment, 33 U.S.C. § 1317
National Pollutant Discharge Elimination System, 33 U.S.C. § 1342
2
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o

•

Disposal of Sewage Sludge, 33 U.S.C. § 1345

Safe Drinking Water Act, 42 U.S.C. § 300f, et seq., Primacy Programs o
o
o
o
o
o
o
o
o
o
o
o
o
o
o
o

Interim Enhanced Surface Water Treatment Rule
Stage 1 Disinfection Byproducts Rule
Consumer Confidence Rule
Administrative Penalty Authority
Arsenic Rule
Public Notification Rule
Radionuclide Rule
Filter Backwash Recycling Rule
Long Term 1 Surface Water Treatment Rule
New PWS Definition
Lead and Copper Rule
Stage 2 Disinfection Byproducts Rule
Long Term 2 Surface Water Treatment Rule
Ground Water Rule
Revised Total Coliform Rule
Variance and Exception Rule

Oklahoma Department of Agriculture, Food and Forestry:
•

Clean Water Act, 33 U.S.C. §1251 et seq., Delegated Programs –
o National Pollutant Discharge Elimination System, 33 U.S.C. § 1342 (includes
Concentrated Animal Feeding Operations, Pesticides, and Storm water from
agricultural construction)

Oklahoma Water Resources Board:
•

Clean Water Act, 33 U.S.C. §1251 et seq. –
o Water Quality Standards and Implementation plans, 33 U.S.C. § 1313

Oklahoma Corporation Commission:
•

State Underground Storage Tank Prevention Detection and Compliance (2 C.F.R. § 200;
2 C.F.R. § 1500; 40 C.F.R. § 33; 40 C.F.R. § 35(a))

•

Leaking Underground Storage Tank Trust Fund Program (Corrective Action) (2 C.F.R. §
200; 2 C.F.R. § 1500; 40 C.F.R. § 33)
3
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•

State & Tribal Response Program (2 C.F.R. § 200; 2 C.F.R. § 1500; 40 C.F.R. § 33; 40
C.F.R. § 35(a))

•

State Underground Water Source Protections (2 C.F.R. § 200; 2 C.F.R. § 1500; 40 C.F.R.
§ 33; 40 C.F.R. § 35(a); 40 C.F.R. § 147.1851)
EXCEPTIONS TO REQUEST

This request does not seek approval to administer any programs in Indian country on lands,
including rights-of-way running through the same, that (A)

Qualify as Indian allotments, the Indian titles to which have not been
extinguished, under 18 U.S.C. § 1151(c);

(B)

Are held in trust by the United States on behalf of an individual Indian or
Tribe; or

(C)

Are owned in fee by a Tribe, if the Tribe –
(i)

acquired that fee title to such land, or an area that included such land,
in accordance with a treaty with the United States to which such
Tribe was a party; and

(ii)

never allotted the land to a member or citizen of the Tribe.

Furthermore, this request does not seek approval to administer the Oklahoma Corporation
Commission (“OCC”)’s UIC Program for Class II wells (40 C.F.R. Part 147, Subpart LL, §
147.1851) in Osage County, Oklahoma.
The environmental programs covered by this request include but are not limited to programs
administered by the following State agencies: the Oklahoma Department of Environmental
Quality; the Oklahoma Department of Agriculture, Food and Forestry; the Oklahoma Water
Resources Board; and the OCC. The State of Oklahoma reserves the right to amend this request
or make future requests for approval pursuant to SAFETEA.
Thank you for your consideration and action on this request. If you have any questions or need
further information, please contact Kenneth E. Wagner, Oklahoma Secretary of Energy &
Environment, at Kenneth.Wagner@ee.ok.gov or (405) 522-7099.
Sincerely,

Kevin Stitt
Governor of the State of Oklahoma
4
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I.

EXECUTIVE SUMMARY

The United States Supreme Court decision in McGirt v. Oklahoma clarified the boundaries
of the Muscogee (Creek) Nation (“Creek Nation”) by defining the Creek Nation’s “Indian country”
for purposes of 18 U.S.C. § 1151(a) of the Major Crimes Act. Although McGirt arose from a
criminal proceeding, the implications of the decision extend to many other areas of Oklahoma
law, including the taxes and fees administered by the Oklahoma Tax Commission (“OTC”). The
decision changes the geographical area in which the OTC has jurisdiction to levy and enforce the
State’s taxes, but it does not directly affect the procedures already in place to administer those
taxes. The OTC anticipates the primary fiscal impact of McGirt will be reflected in reduced
collections for individual income tax and sales/use tax, due to increased numbers of Creek Nation
tribal members eligible to earn exempt income and make purchases exempt from sales/use tax.
United States Supreme Court precedent establishes that the State of Oklahoma (“State”)
is without jurisdiction to tax certain income earned by tribal citizens while residing in their tribe’s
Indian country. The exclusion from income tax is currently administered by the OTC, and codified
in Oklahoma Administrative Code § 710:50-15-2. McGirt does not change the procedures in place
to verify claims for the exclusion, but rather expands the area in which Creek Nation tribal
members may live and work to qualify for the exclusion. The OTC estimates a potential per-year
revenue impact of $21.5 million, resulting from an increased use of the tribal income exclusion in
Oklahoma Administrative Code § 710:50-15-2 by members of the Creek Nation. Further, there is
a potential additional revenue impact of $64.5 million, reflecting possible Creek Nation tribal
member refund claims for the 2017–2019 tax years, for which the statute of limitations is still open.
If McGirt is expanded to apply to all Five Civilized Tribes, there is a potential per-year revenue
impact of $72.7 million, with an additional $218.1 million estimated impact for potential refund
claims for the 2017–2019 tax years.
For sales and use tax purposes, McGirt expands the area in which businesses and tribes
may make tax-exempt sales to Creek Nation tribal members. Tribal and non-tribal businesses
operating in the Creek Nation’s Indian country are not required to collect taxes on sales to Creek
Nation tribal members. Although businesses are required to collect and remit the appropriate
sales taxes from non-tribal members, there remains an issue with enforcement against tribal
businesses that may successfully claim sovereign immunity. The OTC estimates reduced
sales/use tax collections resulting from exempt purchases made by Creek Nation tribal members
in Creek Nation Indian country could have a per-year revenue impact of $38.1 million. If McGirt is
expanded to apply to all Five Civilized Tribes, there is a potential per-year impact of $132.2 million.

2
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The United States Supreme Court has previously held that the OTC cannot impose motor
vehicle excise taxes and registration fees on tribal members residing in their tribe’s Indian country.
Creek Nation tribal members residing on Creek Nation tribal lands were not required to pay
Oklahoma’s motor vehicle excise tax or register their vehicles with the State of Oklahoma prior to
McGirt. The OTC reviewed both OTC and Creek Nation licensing practices, and anticipates a
minimal fiscal impact resulting from reduced motor vehicle excise tax and registration fee
collections.
Similarly, there is little to no fiscal impact expected with respect to collections from gross
production and petroleum excise taxes or ad valorem taxes. The OTC continues to evaluate the
potential impact of other tax types not discussed in detail herein, including excise taxes imposed
on various transactions, but expects the impact will be fairly limited for most other tax types as
compared to income and sales/use taxes.
Although the State generally lacks authority to expand its state taxing jurisdiction within
Indian country through state legislation, there are other potential avenues to mitigate the impact
of McGirt. Congress may explicitly authorize a state to exercise its power of taxation within the
boundaries of Indian country. In addition, the State has the ability to enter into compacts with the
tribes which would benefit both the State and tribal governments. Historically, tribal compacts
have been a powerful tool for facilitating cooperation and revenue-sharing between tribal and
state governments, allowing the State to avoid the otherwise difficult task of administering and
enforcing state taxes on tribal lands.

II.

OVERVIEW

On July 20, 2020, Governor Kevin Stitt issued Executive Order 2020-24, creating the
Oklahoma Commission on Cooperative Sovereignty (the “Commission”) to address concerns and
make recommendations to the State and the United States Congress in light of the United States
Supreme Court’s Opinion McGirt v. Oklahoma, 591 U.S. __ (2020). In furtherance of the
Commission’s objectives, Governor Stitt directed any agency, board, or commission that believes
it may be impacted by the McGirt decision to submit a Report of Potential Impact to the
Commission specifying the area(s) in which the agency anticipates an impact, the nature and
extent of the impact, including fiscal impact, and what, if any, steps it has taken, or suggests be
taken, to mitigate the potential impact. The OTC submitted a Notice of Potential Impact to the
Commission on August 28, 2020, and now submits the following detailed analysis of the potential
impact on the OTC’s administration of Oklahoma tax laws.

3
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The Supreme Court’s decision in McGirt has necessitated a review of the State’s authority
to regulate activity in Indian country. “Indian country” is defined in 18 U.S.C. § 1151(a) as “all land
within the limits of any Indian reservation . . . notwithstanding the issuance of any patent, and
including rights-of-way running through the reservation.” McGirt held that the Creek Reservation
was never disestablished by Congress, and the land reserved for the Creek Nation since the 19th
century remains Indian country. McGirt, p. 1 (syllabus).
Although the McGirt Court limited its holding to defining the Creek Nation’s “Indian country”
for purposes of the Major Crimes Act, the OTC cannot ignore the Court’s clarification of the
boundaries of “Indian country,” as defined in 18 U.S.C. § 1151(a), because Oklahoma law relies
heavily on Section 1151 to define “Indian country” for state purposes. Moreover, because the
State’s taxing power falls within its civil regulatory jurisdiction, the OTC must be cognizant of the
federal limitations on such jurisdiction within Indian country.
In the United States Supreme Court’s 1832 decision in Worcester v. Georgia, the Court
held that states lack the power to exercise their civil regulatory jurisdiction within the territorial
limits of Indian nations. The Court described such nations as “distinct political communities,
having territorial boundaries, within which their authority is exclusive. . . .” Worcester v. Georgia,
31 U.S. 515, 557 (1832). Over the ensuing years, the Court modified its holding in Worcester “in
cases where essential tribal relations were not involved and where the rights of Indians would not
be jeopardized. . . .” Williams v. Lee, 358 U.S. 217, 219 (1959). The Court has recognized a
limited state taxing jurisdiction over certain persons and transactions in “Indian country” as that
term is defined in 18 U.S.C. § 1151, as discussed below.

III.

AREAS OF ANTICIPATED IMPACT

The OTC is responsible for the administration and enforcement of state tax laws and the
collection of a majority of all state-levied taxes and fees. Although there is a potential impact on
the OTC’s ability to administer and collect all tax types within the Creek Reservation boundary,
the primary revenue impact will likely derive from individual income taxes and sales/use taxes.
The OTC anticipates that the analysis related to those tax types will be applicable to many of
OTC’s other areas of regulatory authority.

4
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Individual Income Taxes
The State is prohibited from imposing tax upon the income of individual members of
federally recognized Indian tribes as long as the individual tribal member lives and earns the
income from sources within Indian country under the jurisdiction of the tribe to which the member
belongs. Oklahoma Administrative Code § 710:50-15-2, which governs the application of
Oklahoma individual income tax to Native Americans, provides:
710:50-15-2. Application of the Oklahoma Individual Income Tax to Native
Americans
(a) Definitions. The following words and terms, when used in this Section, shall
have the following meaning, unless the context clearly indicates otherwise:
(1) "Indian Country" means and includes formal and informal reservations,
dependent Indian communities, and Indian allotments, the Indian titles to
which have not been extinguished, whether restricted or held in trust by the
United States. [See: 18 U.S.C. § 1151]
(2) "Informal reservations" means and includes lands held in trust for a tribe
by the United States and those portions of a tribe's original reservation
which were neither allotted to individual Indians, nor ceded to the United
States as surplus land, but were retained by the tribe for use as tribal lands.
(3) "Dependent Indian communities" means and refers to a limited category
of Indian lands that are neither reservations nor allotments, and that satisfy
the following two requirements:
(A) They have been set aside by the federal government for the use
of the Indians as Indian land; and,
(B) They are under federal superintendence.
(b) Instances in which income is exempt. The income of an enrolled member of a
federally recognized Indian tribe shall be exempt from Oklahoma individual income
tax when:
(1) The member is living within "Indian Country" under the jurisdiction of
the tribe to which the member belongs; and, the income is earned from
sources within "Indian Country" under the jurisdiction of the tribe to which
the member belongs; or,
(2) The income is compensation paid to an active member of the Armed
Forces of the United States, if the member was residing within his tribe's
"Indian Country" at the time of entering the Armed Forces of the United
States, and the member has not elected to abandon such residence.
(c) Instances in which income is not exempt. The income of an enrolled member
of a federally recognized Indian tribe shall not be exempt from Oklahoma individual
income tax when:
(1) The income is derived from sources outside of "Indian Country",
regardless of the taxpayer's residence.

5
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(2) The member resides in Oklahoma, but not within "Indian Country",
regardless of the source of the income.
(3) Either the source of the income or the place of residence is under the
jurisdiction of a tribe of which the taxpayer is not a member.
(4) The member claims residence within "Indian Country" primarily by virtue
of various Indian health, social, educational, welfare and financial
programs. Even though administered by the Tribe within its own service
area, these are merely forms of general federal aid, and are not sufficient
to support a finding of "Indian Country" for purposes of this Section.
(5) The member claims residence on unrestricted, non-trust property,
owned by an Indian Housing Authority. Such property does not fall within
the definition of "Indian Country," nor does residence thereon constitute
residence within a dependent Indian community.
(d) Part-time residency. If an enrolled member of a federally recognized Indian
tribe resides within "Indian Country" for a portion of the year, and resides outside
"Indian Country" for a portion of the year, such enrolled member shall be taxed
based upon where such enrolled member resided when the income in question
was earned.
OKLA. ADMIN. CODE § 710:50-15-2.
The provisions of Section 710:50-15-2 accurately reflect existing United States Supreme
Court precedent relating to a state’s jurisdiction to impose state income taxes on a member of a
federally recognized Indian tribe. The Court has long articulated two grounds for holding that a
state lacks the power to tax a tribal member living on tribal land and deriving income from tribal
land: (1) the “Indian sovereignty” doctrine and (2) federal preemption.
The “Indian sovereignty” doctrine, known as the Williams test, was articulated by the Court
in 1959: in cases where a state attempts to exercise its civil jurisdiction over a tribal citizen for
acts occurring in Indian country, “absent governing Acts of Congress, the question has always
been whether the state action infringed on the right of reservation Indians to make their own laws
and be ruled by them.” Williams v. Lee, 358 U.S. 217, 220 (1959).
The second barrier, federal preemption, results from the Supremacy Clause in Article VI
of the United States Constitution, which provides that “[t]his Constitution, and the Laws of the
United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.” U.S. Constitution, Art. VI, para. 2. Pursuant to the Supremacy
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Clause, state laws (including tax laws) that conflict with federal laws are preempted and cannot
be enforced.
In McClanahan v. State Tax Commission of Arizona, 411 U.S. 164 (1973), the United
States Supreme Court held that the State of Arizona had no power to tax the income of a Navajo
citizen who resided on the Navajo Reservation and whose income was wholly derived from onreservation sources. The Court also held the state income tax at issue to be barred both by the
Williams test and by federal preemption.
Two decades later, in Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114
(1993), the Court affirmed that the McClanahan holding was not confined to state taxation of
income earned by tribal citizens on their tribe’s reservation but extended to such income earned
in their tribe’s Indian country. The Court held that “a tribal member need not live on a formal
reservation to be outside the State's taxing jurisdiction; it is enough that the member live in ‘Indian
country.’ Congress has defined Indian country broadly to include formal and informal reservations,
dependent Indian communities, and Indian allotments, whether restricted or held in trust by the
United States. See 18 U.S.C. §1151.” Okla. Tax Comm’n v. Sac and Fox Nation, 508 U.S. at 123.
The McClanahan rule does not, however, apply to income earned outside Indian country,
even if the taxpayer is the tribe itself. See Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973).
“Absent express federal law to the contrary, Indians going beyond reservation boundaries have
generally been held subject to nondiscriminatory state law otherwise applicable to all citizens of
the State. That principle is as relevant to a State’s tax laws as it is to state criminal laws.”
Mescalero Apache Tribe, 411 U.S. at 148–49 (internal citations omitted). Likewise, the
McClanahan rule does not apply to income earned by tribal members who reside outside of their
tribe’s Indian country. In Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450 (1995),
the Court considered this question and held such income was within the state’s taxing jurisdiction,
even if the income was derived directly from the tribe. Okla. Tax Comm’n v. Chickasaw Nation,
515 U.S. at 462–67.
Further, the State may impose income tax on income of a tribal citizen who lives and earns
income in the Indian country of another tribe (e.g., a Chickasaw citizen who lives and works in
Creek Nation Indian country). See Oklah. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe
of Oklahoma, 498 U.S. 505, 512 (1991) (upholding the state’s right to collect state sales tax on
tribal sales to non-members); Duro v. Reina, 495 U.S. 676, 686–87 (1990) (noting that
“[e]xemption from state taxation for residents of a reservation . . . is determined by tribal
membership, not by reference to Indians as a general class”). As the Duro Court explained,
taxation of certain transactions of tribal members on the reservation is prohibited “because this
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would interfere with internal governance and self-determination. But this rationale does not apply
to taxation of nonmembers, even where they are Indians . . .” because the nonmembers are not
constituents of the governing tribe. Duro, 495 U.S. at 686–87, citing Washington v. Confederated
Tribes of Colville Indian Reservation, 447 U.S. 134 (1980).
As the above-cited cases make clear, the geographic area relevant in determining whether
a state’s taxing power is limited is a tribe’s Indian country. In Oklahoma Tax Commission v. Sac
and Fox Nation, the Court applied the definition of “Indian country” in 18 U.S.C. § 1151 for state
tax purposes; Section 1151 provides, in relevant part:
the term “Indian country” . . . means (a) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including rights-of-way running
through the reservation, (b) all dependent Indian communities within the borders
of the United States whether within the original or subsequently acquired territory
thereof, and whether within or without the limits of a state, and (c) all Indian
allotments, the Indian titles to which have not been extinguished, including rightsof-way running through the same.
18 U.S.C. § 1151.
McGirt plainly held that the Creek Reservation survived allotment and remains intact
today. McGirt v. Oklahoma, 591 U.S. ___ (2020). Therefore, the provisions of Oklahoma
Administrative Code § 710:50-15-2 now apply in all lands within the Reservation boundaries
described in the Muscogee (Creek) Treaty of 1866. Consequently, the State may not tax the
income of individual Creek Nation citizens who reside within the Reservation boundaries, to the
extent that the income is generated within those boundaries. If the tribal citizen is a part-year
resident of the area, the exemption is limited to income generated in the area during the time of
residence. Income of individual Creek Nation citizens who reside outside of Creek Nation Indian
country remains subject to Oklahoma income tax, even if the income is derived from working for
the tribe.
The OTC currently has procedures in place to verify claims for the exclusion pursuant to
Oklahoma Administrative Code § 710:50-15-2, and does not anticipate significant changes to the
verification process will be necessary.
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Sales and Use Taxes
In evaluating the State’s authority to impose sales taxes in Indian country, it is necessary
to consider the citizenship of both the purchaser and the retailer.
Sales by a Tribal Entity
The State lacks the power to impose its sales tax on sales made by a tribal entity to a
tribal member on tribal land. Imposition of such a tax would be barred either under the Williams
test or by federal preemption. See also, Washington v. Confederated Tribes of Colville Indian
Reservation, 447 U.S. at 158 (noting that members of the tribes “are immune from any state tax”).
Case law, however, indicates the State may impose its sales tax on sales made by a tribal entity
to a non-tribal member, although the tax may be held to be barred in certain scenarios, and tribes
may successfully defend against the State’s collection actions by invoking sovereign immunity,
making collection difficult even where appropriate. In addition, the State may impose a minimal
burden on tribal businesses for collection and enforcement of the state sales tax validly imposed
on non-tribal member purchasers. See Moe v. Confederated Salish and Kootenai Tribes of
Flathead Reservation, 425 U.S. 463, 483 (1976).
In Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498
U.S. 505 (1991), the United States Supreme Court considered state taxation of sales of tobacco
products to non-tribal members. Although the issue in Citizen Band Potawatomi involved tax on
cigarette purchases, the Court’s holding applies generally to sales taxes imposed on purchases
occurring on tribal lands. The Court affirmed the State’s right to impose sales taxes on tribal sales
of tobacco products to non-tribal members, but denied the State’s requested relief based on the
tribe’s successful assertion of sovereign immunity. The State’s authority to tax non-tribal members
on tribal lands extends to purchases made by Indians who are not members of the tribe in
question. See Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. at 160–
61.
It should be noted that the potential exists for purchasers to be subject to double taxation
on sales occurring on tribal land. “The power to tax transactions occurring on trust lands and
significantly involving a tribe or its members is a fundamental attribute of sovereignty which the
tribes retain unless divested of it by federal law or necessary implication of their dependent
status.” Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. at 152.
Unless Congress has provided otherwise, the power of taxation by the tribe “may be exercised
over members of the tribe and over nonmembers, so far as such nonmembers may accept
privileges of trade, residence, etc., to which taxes may be attached as conditions.” Id. Imposition
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of the tribal sales tax does not prohibit the State from imposing its sales tax on transactions where
such tax is otherwise authorized.
Sales by a Non-Tribal Entity
Sales by a non-tribal entity to a non-tribal member are subject to sales tax. If the State has
the power to tax sales to a non-tribal member by a tribal entity, it certainly has the power to tax
such sales by a non-tribal entity. Neither federal preemption nor the Williams test provides
grounds for exemption.
The State does not have jurisdiction to impose sales tax on sales made by a non-tribal
entity to a tribal member within the boundaries of that member’s tribal land. In Oklahoma Tax
Commission v. Chickasaw Nation, 515 U.S. 450, the Court disallowed Oklahoma’s collection of
the state motor fuels tax from a tribal retailer because the legal incidence of the tax fell on the
retailer. As the Court noted: “a State is without power to tax reservation lands and reservation
Indians. Taking this categorical approach, we have held unenforceable a number of state taxes
whose legal incidence rested on a tribe or on tribal members inside Indian country.” Chickasaw
Nation, 515 U.S. at 458 (internal citations omitted). Under Oklahoma law, the legal incidence of
the sales tax falls on the purchaser. 68 O.S. §1361. In consequence, the State may not tax sales
of goods by non-tribal members to tribal members in their tribe’s Indian country.
Levy of Use Tax in Indian Country
The Oklahoma Use Tax Code, 68 O.S. § 1401 et seq., requires use tax to be paid on
purchases of tangible personal property which are purchased in a manner such that, pursuant to
Oklahoma Administrative Code § 710:65-15-1, sales tax is not due, but which are brought into
the State for storage, use, or other consumption. 68 O.S. § 1402; OKLA. ADMIN. CODE § 710:6521-3. The use tax is levied “at the time of importation or storage of the property within the state.”
68 O.S. § 1402. The State does not have jurisdiction to impose use tax on Creek Nation tribal
members for purchases of tangible personal property stored, used or consumed within the
boundaries of the Creek Reservation, for the reasons outlined above.
Enforcement
As discussed above, in Oklahoma Tax Commission v. Citizen Band Potawatomi Indian
Tribe of Oklahoma, 498 U.S. 505, the United States Supreme Court affirmed the State’s right to
impose sales taxes on sales by the tribe to non-tribal members, but denied relief based on the
tribe’s assertion of sovereign immunity. Because of the State’s limited regulatory authority within
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Indian country, the OTC’s ability to audit and collect taxes against tribal businesses is significantly
hampered.

Motor Vehicle Excise Taxes and Registration Fees
The State imposes a vehicle registration fee “at the time of initial registration by the owner
and annually thereafter” for all vehicles. 47 O.S. § 1132(A). The Oklahoma Vehicle License and
Registration Act, 47 O.S. § 1101 et seq., provides for various exemptions from registration fees,
but there is not a specific statutory exemption for tribal members. In addition, an excise tax is
imposed “upon the transfer of legal ownership of any vehicle registered in this state and upon the
use of any vehicle registered in this state and upon the use of any vehicle registered for the first
time in this state.” 68 O.S. § 2103(A)(1). Various exemptions from the motor vehicle excise tax
are set forth in 68 O.S. § 2105, but there is not a specific statutory exemption for tribal members.
In Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114 (1993), the Court held
that the OTC could not impose motor vehicle excise taxes and registration fees on Sac and Fox
tribal members residing in Sac and Fox Indian country. The Sac and Fox opinion establishes that
the OTC cannot require tribal members residing in their tribe’s Indian country to register their
vehicles with the State. 1
The Supreme Court in McGirt held that for purposes of the Creek Nation, the term “Indian
country” includes all the lands within the Creek Reservation in the tribe’s 1866 treaty with the
United States. The OTC is prohibited from imposing motor vehicle excise taxes and motor vehicle
registration fees upon Creek Nation citizens residing within the Creek Reservation.

Gross Production and Petroleum Excise Taxes
The OTC does not anticipate an impact on gross production collections as a result of
McGirt. The Gross Production Tax Code levies a tax on the production of oil unless specifically
exempted. 68 O.S. § 1001 et seq. In addition, an excise tax is levied upon the production of
petroleum oil pursuant to 68 O.S. § 1101. Royalty interest income is specifically subject to the
1
Certain tribes have motor vehicle registration and license tag compacts with the State, including
the Chickasaw Nation, Choctaw Nation, and Cherokee Nation, which allow the OTC to license and register
vehicles owned by tribal members, and to issue license plates designed by the Nations. Pursuant to the
compacts, a portion of funds collected, which otherwise would be apportioned to the State’s General
Revenue Fund, is remitted to the Nation. A search of the Oklahoma Secretary of State’s website indicates
that no such compact is currently in place for the Creek Nation.
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gross production and petroleum excise taxes. 68 O.S. § 1001(C); 68 O.S. § 1101(A). The
Oklahoma Court of Civil Appeals addressed the issue of whether the State is entitled to levy gross
production and petroleum excise taxes on oil and gas produced from restricted allotted Indian
land in In the Matter of the Gross Production and Petroleum Excise Tax Protest of Rudolph Bruner,
2006 OK CIV APP 21, 130 P.3d 767. The Bruner Court held that the Congressional Act of May
10, 1928, C 517, 45 Stat. 495 provided authority for levy of these two specific taxes, and the Act
was a constitutional exercise of Congress’ power because it did not constitute an illegal breach of
prior agreements between the Creek Nation and the United States. Id., 2006 OK CIV APP 21, ¶¶
9, 14, 130 P.3d at 770–71.
Although the State may constitutionally impose gross production and petroleum excise
taxes on allotted lands, the State may not impose a tax on unallotted lands owned by the tribe
without clear Congressional authority. Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 765
(1985). The Gross Production Tax Code recognizes this exemption in 68 O.S. § 1008, which notes
“the interest in such production owned by the restricted Indian or exempt governmental entity” is
exempt from tax. 68 O.S. § 1008(A). Pursuant to this section, only land held by a tribe itself is
eligible for an exemption from gross production tax, not land held by individual tribal members.
McGirt clarified the current boundaries of the Indian country over which the Creek Nation
has jurisdiction, but it did not restore ownership of previously allotted or alienated lands back to
the tribe. Therefore, lands owned by the Creek Nation itself remain exempt from gross production
and petroleum excise taxes, and allotted lands, whether owned by a tribal member or a non-tribal
member, remain subject to such taxes.

Ad Valorem Taxes
The OTC does not anticipate an impact on collection of ad valorem taxes as a result of
McGirt. “All property in this state, whether real or personal, except that which is specifically exempt
by law, and except that which is relieved of ad valorem taxation by reason of the payment of an
in lieu tax, shall be subject to ad valorem taxation.” 68 O.S. § 2804. Ad valorem taxes are not
imposed upon lands owned by Indian tribes or held in trust by the United States. Article 1, Section
3 of the Oklahoma Constitution provides:
The people inhabiting the State do agree and declare that they forever disclaim all
right and title in or to any unappropriated public lands lying within the boundaries
thereof, and to all lands lying within said limits owned or held by any Indian, tribe,
or nation; and that until the title to any such public land shall have been
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extinguished by the United States, the same shall be and remain subject to the
jurisdiction, disposal, and control of the United States. Land belonging to citizens
of the United States residing without the limits of the State shall never be taxed at
a higher rate than the land belonging to residents thereof. No taxes shall be
imposed by the State on lands or property belonging to or which may hereafter be
purchased by the United States or reserved for its use.
Oklahoma Constitution, Article 1, § 3.
Once title of the government or the tribe is extinguished, through sale or an act of
Congress, lands become subject to ad valorem taxation under the laws of the State. See
generally, Hoskins v. Abbott, 1942 OK 465, 127 P.2d 815. As noted above, McGirt clarified the
current boundaries of the Indian country over which the Creek Nation has jurisdiction, but it did
not restore ownership of previously allotted or alienated lands back to the Tribe. Therefore, the
OTC does not expect any significant changes to the administration or collection of ad valorem
taxes.

IV.

NATURE AND EXTENT OF IMPACT

As discussed above, McGirt significantly expanded the area qualifying as Creek Nation
Indian country. The holding in McGirt was limited to defining only the Creek Nation’s Indian
country, stating that “[e]ach tribe’s treaties must be considered on their own terms, and the only
question before us concerns the Creek,” McGirt, p. 37; however, the OTC recognizes the potential
for broader impact of the decision and a similar analysis may be applied to other tribes in the
future. 2 The boundaries generally utilized in the OTC’s estimates of potential revenue impact are
reflected in the map below.

2

The Chickasaw and Cherokee tribes are currently involved in litigation in McClain County and Craig
County, respectively, in which they are seeking to present evidence to the Courts regarding their respective
tribes’ reservation boundaries, and to prove to the Courts that their tribal reservations have not been
disestablished by Congress.
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Individual Income Taxes
The OTC performed a detailed analysis to estimate the potential income tax revenue
impact of the expanded land area within which exempt tribal income may be earned post-McGirt,
with the following considerations and limitations:
1.

Claims for income tax refunds generally must be filed within three years from the
date the income taxes were paid, 68 O.S. § 2373. For this reason, most taxpayers
claiming refunds of income taxes paid on exempt tribal income will only be eligible
to receive refunds for tax years 2017–2019.

2.

Although McGirt only applies to the Creek Nation, current population estimates for
each of the Five Civilized Tribes were analyzed based on Indian Territory
boundaries from 1889.

3.

Data limitations do not allow for a granular analysis linking (a) the jurisdiction of
the tribe to which the member belongs and (b) that the tribal member lives within
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Indian country governed by that member’s tribe. The data available to the OTC
consists of current estimates of the total Native American population of the Five
Civilized Tribes within each of the Indian Territory boundaries from 1889. With the
required linkage between tribal member and tribal jurisdiction not available, these
estimates are likely high.
Census data was used to estimate the Native American population in the land area of the
Five Civilized Tribes (the “Oklahoma tribal sovereignty areas” or “OTSAs”). Note that the Census
data does not distinguish between tribes, only identifies residents as American Indian or Alaska
Native (Census Bureau naming conventions). Housing demographics were then reviewed in an
effort to determine the number of Native American households within the tribal boundaries based
on population estimates. The total estimated number of Native American households was used
as a proxy for income tax returns filed.
An analysis was performed, as shown in Table 1 below (Creek area highlighted),
calculating the estimated income tax impact of expanding the boundaries within which the tribal
income exclusion may be claimed. The estimated number of Native American households was
multiplied by the estimated cost per return (tax expenditure) of the tribal income exclusion preMcGirt. Table 1 reflects a single year tax estimate as well as an additional three-year total to
reflect the potential prior year refund claims for periods for which the statute of limitations is still
open (2017–2019). This cost has not previously been calculated for the Oklahoma Tax
Commission Tax Expenditure Report because, unlike other state tax incentives, the tribal income
exclusion is mandated by federal law. The average tax expenditure was estimated by using the
Oklahoma Individual Income Tax Micro Simulation Model utilizing data for tax years 2016–2018.
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Table 1
Income Tax Impact Using Estimated Cost Per Return of Tribal Exemption Pre-McGirt
1

Census Tribal Area

Total Population
Native American Population
% Native American

Cherokee OTSA Chickasaw OTSA
517,039
312,615
87,352
21,972
17%
7%

Choctaw OTSA
231,451
28,150
12%

Creek OTSA
Seminole OTSA
792,241
23,008
57,716
4,490
7%
20%

Creek / Seminole
Joint OTSA
2,065
430
21%

Total
1,878,419
200,110
11%

Occupied housing units
Estimated Native American

193,358

116,803

89,000

307,485

8,487

735

715,868

Housing Units 2

32,667

8,209

10,825

22,401

1,656

153

75,911

958
31,295,162
93,885,486

958
7,864,648
23,593,944

958
10,369,907
31,109,720

958
21,459,933
64,379,798

958
1,586,672
4,760,016

958
146,623
439,868

958
72,722,944
218,168,832

Estimated average net tax per
return
Per year
2017-2019

1

Total Population, Native American Population and Housing Units - My Tribal Area U.S. Census Bureau; Source: 2014-2018 American Community Survey 5-Year Estimates https://www.census.gov/tribal/index.html

The Census Bureau collects data for the American Indian and Alaska Native (AIAN) population and publishes specific counts, estimates, and statistics. My Tribal Area gives you quick and easy access to selected
statistics from the American Community Survey (ACS). The ACS provides detailed demographic, social, economic, and housing statistics every year for the nation's communities. My Tribal Area is powered by the
Census Application Programming Interface (API).
2

Estimated Native American Housing Units are a proxy for income tax returns.

For the Creek Nation only, there is a potential per-year revenue impact of $21,459,933,
and an additional estimated revenue impact of $64,379,798 reflecting potential prior year refund
claims. If McGirt is expanded to apply to all Five Civilized Tribes, this analysis results in a potential
impact of $72,722,944 per tax year, and an additional $218,168,832 for three previous tax years.
This calculation assumes that one hundred percent (100%) of the Native American population
within the Creek Nation OTSA consists of members of the Creek Nation, and that all such
members work within the Reservation boundaries. The OTC believes the estimated tax
expenditure per return is the best approximation of the actual cost per return; however, the
estimate is likely high.
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The revenue impact estimates above reflect total possible claims for the exclusion from
individual income tax, and do not take into account those Creek Nation tribal members who are
already claiming the exclusion. Table 2 below reflects the total tax expenditure related to the tribal
income exclusion, for all tribes, for tax years 2016–2018.
Table 2
Income Tax Impact of Tribal Income Tax Exclusion for 2016–2018

Tax Expenditure Amount for Exempt Tribal Income
2016
$1,574,000
2017
$1,212,000
2018
$1,334,000
The OTC does not capture data identifying the tribe to which taxpayers claiming the
exclusion belong; however, the OTC estimates that approximately 17.5 percent of the pre-McGirt
claims for exclusion may be attributed to members of the Creek Nation. The Creek Nation’s
website reported 65,070 enrolled Creek Nation tribal members in Oklahoma for 2019, which is
approximately 17.5 percent of Oklahoma’s estimated 371,104 Native American residents for 2019
(according to Census Population Estimates).
It is reasonable to conclude that an average of recent tax expenditures for exempt tribal
income can be subtracted from the projections in Table 1 above to arrive at a possible future
impact amount. The average expenditure over the 2016–2018 periods totals $1,373,333, which
can be subtracted from the estimated total per-year impact of $72,722,944. For the Creek Nation
only, an average of $240,333 can be subtracted from an estimated per-year impact of
$21,459,933.

Sales and Use Taxes
The OTC also conducted an analysis of the potential impact on sales and use tax revenue
using a methodology similar to that used for income tax. Based upon Oklahoma’s current
population of 3,956,571, and the total state sales and use taxes of $2,614,514,000 projected to
be collected in FY21, an average sales/use tax expenditure of $661 is estimated per person.
Table 3 below (Creek area highlighted) provides an estimate of the impact for FY21 calculated by
multiplying the total Native American population by the estimated Oklahoma per capita sales and
use tax expenditure ($661).
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Table 3
Sales and Use Tax Impact Using Estimated Oklahoma Per Capita Sales and Use Tax Expenditure

For the Creek Nation only, this analysis results in an estimated impact on sales/use tax
collections of $38,138,906 for FY21. If McGirt is expanded to apply to all Five Civilized Tribes,
this analysis results in a potential impact of $132,233,289 for FY21.
As noted for the income tax analysis above, the estimated sales and use tax impact is
likely high because data limitations do not allow for a granular analysis linking (a) the jurisdiction
of the tribe to which the member belongs and (b) that purchases are being made within Indian
country governed by that member’s tribe. Further, the estimate does not account for Creek Nation
tribal members presently making some or all purchases exempt from sales and use taxes as a
result of other exemptions, nor does it account for persons who do not purchase goods or taxable
services due to age or other factors.
In addition to the estimated fiscal impact to the State, expansion of the Creek Reservation
boundaries will have a significant administrative impact on businesses making sales to customers
within the Reservation. While the levy of tax is upon the purchaser, the “primary burden for
operation of the sales tax system is upon the vendor of merchandise, the performer of taxable
services, and the renter or lessor of property, and requires that they collect the tax from the
purchaser, user or consumer.” OKLA. ADMIN. CODE § 710:65-7-2(a). Liability for such taxes is on
the vendor, unless properly completed documentation is maintained showing such purchaser is
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exempt from imposition of the tax. See generally, OKLA. ADMIN. CODE § 710:65-7-6. Post-McGirt,
vendors making exempt sales to members of the Creek Nation within the Creek Reservation will
be required to verify eligibility for the exemption and maintain documentation showing the sale
was made to a member of the Creek Nation, or risk facing liability for all uncollected taxes.

Motor Vehicle Excise Taxes and Registration Fees
The OTC has reviewed and considered the following factors in evaluating the potential
impact of McGirt on collection of motor vehicle excise taxes and registration fees:
x

The Court in Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114, held that
the OTC could not impose motor vehicle taxes on tribal members residing in their tribe’s
Indian country.

x

The Creek Nation Tax Commission currently issues tribal license plates to its eligible
members.

x

According to its website, the Creek Nation Tax Commission primarily titles and registers
personal vehicles, commercial vehicles, motorcycles, recreational vehicles, trailers, farm
trucks and trailers, and all-terrain vehicles. It does not currently register boats or
manufactured homes. To be eligible for a tribal license plate issued by the Creek Nation
Tax Commission, the vehicle owner must be an enrolled member of the Creek Nation and
reside within the jurisdictional boundaries of the Creek Nation.

x

The current licensing practice of the Creek Nation is consistent with McGirt’s expansion
of what constitutes Indian country for such purposes.

Based on the foregoing, the OTC estimates that McGirt will result in a minimal reduction
in motor vehicle collections.
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V.

SUGGESTIONS FOR MITIGATION OF
POTENTIAL IMPACT

Authority for a state to exercise its civil regulatory jurisdiction within the territorial limits of
Indian nations is controlled by federal law, and Oklahoma has limited state taxing jurisdiction over
certain persons and transactions within “Indian country,” as that term is defined in 18 U.S.C. §
1151. The State generally lacks authority to modify those limitations through state legislation.
However, the State’s jurisdiction could be expanded through an Act of Congress specifically
subjecting citizens of the Indian nations located within the State’s borders to state taxes. Such
legislation could take a variety of forms—from a very broad possibility of eliminating all restrictions
on state taxation, to a more narrow approach of authorizing only certain state taxes or taxation of
certain types of transactions.
In the absence of federal legislation which may mitigate the impact of McGirt, the State
could enter one or more compacts with the tribes for collection and apportionment of various tax
types. Historically, the State and the tribes have engaged in compacts for cigarette and tobacco
taxes, motor fuel taxes, and license tags.
In 1992, as a result of the United States Supreme Court ruling in Oklahoma Tax
Commission v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 512 (1991),
the Oklahoma Legislature enacted 68 O.S. § 346, authorizing the Governor to enter into cigarette
and tobacco products tax compacts on behalf of the State with federally recognized Indian tribes
or nations of this State. A few years later, in 1996, as a result of the United States Supreme Court
ruling in Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450 (1995), the Oklahoma
Legislature enacted 68 O.S. § 500.63, recognizing the “interest of this state to resolve disputes
between the state and federally recognized Indian tribes on [the issue of state government
taxation of motor fuel sales made by Indian tribes] by entering into contracts” under which the
Indian tribes would be compensated for any lost tribal motor fuel tax revenues, while also allowing
“both the State and the Indian tribes to benefit from tax revenues from sales of motor fuel on
Indian country.” The Creek Nation has entered a motor fuel compact and a tobacco compact with
the State, both of which are currently still in effect.
Although the Oklahoma Legislature defined the provisions of the tobacco and motor fuel
compacts by statute, such legislation is not required for further compact negotiations. The State
has entered multiple motor vehicle and license tag compacts with Indian tribes without a statutory
guideline for the terms of the compact. The Executive Branch of the State is well positioned to
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evaluate its authority to enter into any new compacts, and to negotiate the terms of the compacts
in the best interest of the State.
The benefit of tribal compacts should not be discounted. During the last two fiscal years,
the State received over $73 million in cigarette and tobacco tax collections as a result of compact
sales. While a portion of the compact sales would be subject to tax even in the absence of the
compact, collection of those tax amounts may have been difficult due to claims of sovereign
immunity and the State’s limited enforcement authority on tribal land. Engaging in a compact for
sales tax collections, for example, could significantly mitigate the impact of the expanded Creek
Reservation boundaries under McGirt.
The OTC anticipates an immediate impact on tax collections as a result of McGirt, with the
bulk of the initial potential impact occurring during FY21. Income tax collections are a primary
area of concern, as qualifying individual tribal members may (1) immediately halt income tax
withholding from their wages, (2) begin claiming the income tax exclusion on 2020 individual
income tax returns, or 2019 individual income tax returns for which a valid extension has been
filed, and (3) file amended income tax returns claiming refunds for prior years within the statute
of limitations. Because McGirt held that the Creek Reservation was never disestablished, the
decision applies retroactively, and allows taxpayers to claim tax refunds for prior years. The OTC
will continue to administer the tax laws of the State using the processes and procedures currently
in place, and is prepared to assist in implementation of any statutory or other changes which may
impact the above analysis.
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OFFICE OF THE GENERAL COUNSEL
December 7, 2020
Blaine Peterson
President and CEO, OSCPA
1900 NW Expressway, Suite 910
Oklahoma City, OK 73118-1898
Re:
Request for additional information relating to the Report of Potential Impact of
McGirt v. Oklahoma
Dear Mr. Peterson,
Thank you for your inquiry regarding the Oklahoma Tax Commission’s (“OTC”) administration of
various tax types following the United States Supreme Court decision in McGirt v. Oklahoma. As you
are probably aware, the McGirt Court limited its holding to criminal matters under the Major Crimes
Act only. At this time, the McGirt decision has not been expanded to apply to any civil matters,
including taxation.
The OTC’s Report of Potential Impact of McGirt v. Oklahoma, filed with the Commission on
Cooperative Sovereignty on September 30, 2020 as directed by Executive Order No. 2020-24,
outlines the potential impact on administration and revenue; however, until a court of competent
jurisdiction expands McGirt to apply to administration of taxes, the expansion of the boundaries of
the Muscogee (Creek) Nation under McGirt does not impact OTC’s administration or enforcement
of the tax laws of the State.
As additional guidance becomes available, we would be happy to send it to you for distribution to
your membership. If you have any questions, please feel free to contact me.
Sincerely,

Elizabeth Field
General Counsel

EXHIBIT "E"
PO Box 269056 | Oklahoma City, OK | 73126-0956
405.522.9460 | Fax 405.601.7144 | tax.ok.gov
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EXHIBIT "F"
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EXHIBIT "F-1"
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EXHIBIT "G"
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EXHIBIT "H"
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EXHIBIT "I"
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EXHIBIT "J"
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EXHIBIT "K"
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