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INTRODUCTION 

 This case arises from the serial attempts by Appellant Monster 

Technology Group, LLC (“Monster”) to avoid litigating its dispute with 

the Iowa Tribe of Oklahoma (the “Tribe”) in tribal court (the “Tribal 

Litigation”) pursuant to the Tribe’s inherent sovereignty and the party’s 

contract. Because Monster initiated this case against Tribal District 

Court Judge Garret A. Eller in his official capacity, the claims are 

against the Tribe itself, and the Tribe is appearing in this matter as the 

real party in interest. Lewis v. Clarke, 137 S. Ct. 1285, 1291 (2017) (“In 

an official-capacity claim, the relief sought is only nominally against the 

official and in fact is against the official's office and thus the sovereign 

itself.”). 

 The Tribe has sought, and obtained in the Tribal Litigation, a 

valid preliminary injunction against Monster from pursuing litigation 

before the American Arbitration Association (“AAA”). That preliminary 

injunction was entered following an evidentiary hearing that Monster 

requested be scheduled to be convenient for its counsel. However, on the 

day of the hearing, Monster refused to participate in the evidentiary 

hearing. That initial refusal turned into a theme: despite the existence 

and pendency of the Tribal Litigation, Monster refused to file an 

Answer or other responsive pleading; and despite filing an interlocutory 

Notice of Appeal, Monster refused to comply with the Tribe’s Rules of 

Appellate Procedure. Recently, due to the serial “failure of the would-be 
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Appellant [Monster] to comply with the provisions of Iowa Tribe of 

Oklahoma Appellate Procedure,” the Supreme Court of the Iowa Tribe 

dismissed Monster’s Interlocutory Appeal. Despite jurisdiction being re-

vested in the Tribal District Court, Monster has still refused to 

participate in the Tribal Litigation. 

 Instead, as an attempted end-run around tribal court jurisdiction, 

Monster filed the lawsuit giving rise to this appeal. But Monster fared 

no better in federal court. The district court dismissed Monster’s 

Complaint sua sponte based on Monster’s failure to exhaust its tribal 

court remedies under well-tread doctrines of comity and respect for the 

sovereignty of Indian nations. However, far from “shutting the 

courthouse doors” to Monster, the district court merely dismissed the 

case without prejudice, and specifically indicated that Monster could 

attempt to seek redress again after it exhausted its tribal court 

remedies. Rather than acknowledge its mistake, Monster doubled down. 

It sought reconsideration, which the district court denied. Monster then 

initiated the instant appeal.  

 The Court should deny Monster’s requested relief for at least two 

independent reasons. First, the Court does not have jurisdiction over 

this appeal, because the district court’s dismissal without prejudice (and 

with the explicit recognition that Monster could re-file its case when 

procedurally proper) is not a “final decision.” Second, in any event, the 
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tribal exhaustion doctrine precludes this Court from intervening during 

the pendency of tribal court litigation. 
  

Appellate Case: 21-6146     Document: 010110656864     Date Filed: 03/14/2022     Page: 8 



 

4 

 

PRIOR RELATED APPEALS 

 There are no related appeals in the 10th Circuit. At the time of 

filing, there was a related appeal pending in the Supreme Court of the 

Iowa Tribe of Oklahoma, Case Number CIV-21-02. That appeal has 

since been dismissed due to Monster’s failure to comply with the Iowa 

Tribe of Oklahoma Rules of Appellate Procedure. 
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JURISDICTIONAL STATEMENT 

This Court does not have, and should not exercise, jurisdiction 

over this appeal. As discussed in detail below, the district court did not 

have jurisdiction over Monster Technology Group, LLC’s (“Monster”) 

complaint because Monster did not yet exhaust its tribal court 

remedies. United States v. Tsosie, 92 F.3d 1037, 1041 (10th Cir. 1996). 

Monster still has not done so. 

Further, this Court does not have appellate jurisdiction, because 

only “final decisions” are appealable to this Court. 28 U.S.C. § 1291. “[A] 

dismissal without prejudice is usually not a final decision” particularly 

where, as here, the dismissal order invites the plaintiff to cure any 

procedural deficiencies and re-file. Jackson v. Volvo Trucks N. Am., Inc., 

462 F.3d 1234, 1238 (10th Cir. 2006); Moya v. Schollenbarger, 465 F.3d 

444, 451 (10th Cir. 2006); Brown v. Fisher, 251 F. App’x 527, 530–31 

(10th Cir. 2007) (“Though . . . a dismissal without prejudice is not 

necessarily non-final, it is here, where it invites a plaintiff to correct the 

procedural defect and re-file.”). 

Because the federal courthouse doors remain open to Monster (if 

and until it exhausts its remedies in tribal court) there is no appealable 

“final decision.” 28 U.S.C. § 1291; Jackson, 462 F.3d at 1238. 
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ISSUES PRESENTED 

1. It is a longstanding rule of appellate jurisdiction that a district 

court’s dismissal of a claim without prejudice, which does not terminate 

possible federal court review, is not an appealable “final order.” 28 

U.S.C. § 1291. Does this Court have jurisdiction when the district court 

dismissed an action without prejudice and invited the plaintiff to re-file 

after tribal remedies have been exhausted? 

2. Given principles of comity and preserving tribal sovereignty, 

federal courts universally require plaintiffs to exhaust all available 

tribal court remedies prior to seeking relief in federal court. Did the 

district court err in dismissing Monster’s complaint for failing to first 

exhaust its remedies in the courts of the Iowa Tribe of Oklahoma? 
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STATEMENT OF THE CASE 

Monster’s complaint was dismissed without prejudice because 

Monster either failed to grasp, or refused to acknowledge, the Tribe’s 

status as a sovereign nation whose courts have jurisdiction over those 

who transact business with it. Even after the American Arbitration 

Association (“AAA”) and the district court confirmed that Monster must 

engage in the tribal court proceedings that are currently pending, 

Monster has continued to ignore the operative contractual provisions in 

which it agreed to Tribal Court jurisdiction and well-established 

principles of comity. This appeal is simply one more step in Monster’s 

attempted end-run. 

I. The Tribe and Monster’s business relationship. 

The Iowa Tribe of Oklahoma (the “Tribe”) is a sovereign, federally 

recognized Indian tribe. See Preamble, Constitution and Bylaws of the 

Iowa Tribe of Oklahoma, https://www.bahkhoje.com/government

/constitution-bylaws/ (last visited Mar. 7, 2022). Monster claims to be 

the successor in interest to an entity called United Entertainment 

Group, LLC (“UEG”). [App’x at 8.] UEG and the Tribe first entered into 

an agreement related to the development of software in 2015. [See 

App’x at 11 ¶ 16] That agreement was then amended in 2016. On 

September 15, 2017, UEG and the Tribe executed a final, integrated 

agreement (the “2017 Agreement”), that by its express terms, 

superseded all prior agreements. For the purposes of this appeal, the 
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2017 Agreement also contains a critically important jurisdictional 

provision: 

The exclusive jurisdiction for any action relating to this 
Agreement shall [be] in the Courts of the Iowa 
Tribe of Oklahoma and the parties consent to 
such jurisdiction. (emphasis added). 

[Tribe’s Supplemental Appendix (“Supp. App’x) at 5 ¶ 7.] 

II. Monster seeks arbitration before the AAA. 

Despite having agreed (through its admitted predecessor in 

interest) to the exclusive jurisdiction of the Tribal Courts, in January 

2021, Monster attempted to initiate an arbitration proceeding before 

the AAA. [Monster’s Appendix (“App’x”) at 7, 18 ¶ 42.] The Tribe 

immediately objected to the proceedings at the AAA venue. [Supp. 

App’x at 6 ¶ 17, 67–68, 70–72.] 

III. The Tribe seeks a preliminary injunction with the Courts 
of the Iowa Tribe of Oklahoma. 

To protect its contractual rights, its rights as a sovereign, and to 

ensure that the correct body resolved the parties’ dispute, the Tribe 

filed a Complaint for Declaratory and Injunctive Relief on February 12, 

2021 in the District Court of the Iowa Tribe of Oklahoma (“Tribal 

District Court”). [Supp. App’x at 4–8.] The Tribe’s Complaint sought a 

declaration that any dispute related to the parties’ contracts be resolved 

by the Tribal Courts. And, because Monster had already sought relief 

with the AAA, the Tribe’s Complaint also sought an injunction to 
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prevent AAA from exercising jurisdiction over the Tribe. [Supp. App’x at 

8.] The Tribe also filed a motion for entry of a preliminary injunction to 

enjoin the AAA proceedings. [Supp. App’x at 9–80.]  

Monster filed a document it called a “Special Appearance,” which 

purported to seek dismissal of the Tribal District Court case.1 [Supp. 

App’x at 81.] The Tribal District Court scheduled a time for argument 

on the preliminary injunction Motion for April 12, 2021. [Supp. App’x at 

120.] Despite being notified of the time and date of the hearing, Monster 

failed to appear. [Id.] One day later, the Tribal District Court granted 

the Tribe’s motion and issued a preliminary injunction. [Supp. App’x at 

121–123.] The Tribal District Court refused to dismiss the case and 

granted the Tribe’s Motion, enjoining the AAA arbitration. [Id.] 

IV. Monster purports to appeal the Tribal District Court 
decision. 

Monster filed a Notice of Interlocutory Appeal in the Tribal 

District Court on April 21, 2021, but then did nothing to further its 

appeal. [Supp. App’x at 124–125, 141–142.] For example, section 103(C) 

of the Tribe’s Rules of Appellate Procedure requires a party to seek 

permission to file a Notice of Interlocutory Appeal when such right is 

                                      
1 This filing, too, was not in conformity with the Iowa Tribe Code of Civil 
Procedure. Had Monster wanted to seek dismissal of the Tribe’s 
complaint, it was required to file a Motion to Dismiss pursuant to 
Section 112(B) of the Iowa Code of Civil Procedure. Monster did not file 
(and has never filed) such a Motion to Dismiss. 
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not conferred by the Rules. Monster did not seek such permission. 

Moreover, section 109(B)(1) of the Tribe’s Rules of Appellate Procedure 

requires the appellant, “[w]ithin 10 days after filing the notice of 

appeal,” to “order from the Clerk or reporter a transcript of such parts 

of the proceedings not already on file as he deems necessary.”2 Section 

109(B)(3) further requires an appellant, within 10 days of filing a notice 

of appeal, to “file a statement of the issues he intends to present on 

appeal” unless “the entire transcript is to be included.” Monster did 

neither. Section 426 of the Tribal Rules of Appellate Procedure require 

the appellant to timely file a brief. Monster filed no brief in the Tribal 

Supreme Court. With no issues to consider on appeal, the Tribal 

Supreme Court did not schedule any proceedings. 

V. Monster files a complaint with the District Court for the 
Western District of Oklahoma. 

Rather than follow the Rules of Appellate Procedure to properly 

present the Tribal District Court’s order for review by the Tribal 

Supreme Court, in September 2021, Monster filed suit in yet another 

incorrect venue. Monster filed a Complaint in the U.S. District Court for 

the Western District of Oklahoma, in essence seeking orders to 

                                      
2 The Tribe’s Code of Civil Procedure for the Tribal District Court and 
the Tribal Supreme Court can be found on the Tribe’s government 
website. See Iowa Tribe of Oklahoma District Court, https://www.
bahkhoje.com/government/tribal-court/ (last visited February 25, 2022). 
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supersede the Tribal District Court’s orders (which Monster had not 

actually appealed). [App’x at 7.]  

Monster’s Complaint in federal court sought declaratory and 

injunctive relief that would prevent the Tribal District Court from 

hearing anything related to the dispute between Monster and the 

Tribe—notwithstanding the fact that the Tribal District Court had 

already done so and made substantive rulings granting a preliminary 

injunction. [Supp. App’x at 121–123.] Monster acknowledged that 

nearly identical proceedings were in process with the Tribal District 

Court and on appeal with the Tribal Supreme Court. And even though 

Monster had not done anything to further its appeal to the Tribal 

Supreme Court, the Complaint actually blamed the Supreme Court’s 

judicial staffing process for the delay, and submitted that the appeal 

“could well languish for some time to come.” [App’x at 20, ¶ 47.]  

The district court, recognizing the well-established tribal court 

exhaustion rule, dismissed Monster’s Complaint without prejudice. 

[App’x at 68–70.] The district court recognized that Monster’s 

Complaint “clearly indicates that there is an appeal pending before the 

tribal court” and that “Plaintiff then availed itself of tribal court 

jurisdiction by taking an interlocutory appeal to the Tribal Supreme 

Court.” [App’x at 69.] Ultimately, the district court concluded that until 

Monster had exhausted its tribal court remedies, its claims could not be 

considered. The district court did, however, leave open the possibility of 
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further federal proceedings after conclusion of the Tribal Court 

litigation. From this order, Monster appealed to this Court. 

VI. The Tribe moves to dismiss Monster’s appeal in the Tribal 
Supreme Court. 

Even though its Opening Brief was filed after the Tribal Supreme 

Court was fully staffed and had held argument on the Tribe’s motion to 

dismiss, Monster failed to mention as much in its filing with this Court. 

Instead, Monster falsely suggested in its Opening Brief that the Tribal 

Supreme Court has somehow permitted the case to languish. [OB at 

11.] Such a demonstrable fallacy is not only improper; it undermines 

the essential predicate for Monster’s argument. 

In any event, because Monster did nothing to advance its 

purported appeal for six months and had serially violated the Tribe’s 

Rules of Appellate Procedure, on October 22, 2021, the Tribe moved to 

dismiss Monster’s Tribal Court appeal. [Supp. App’x at 126–135.] The 

Tribal Supreme Court scheduled a hearing on the motion to dismiss on 

January 28, 2022. [Supp. App’x at 136–137.] The Tribal Supreme Court 

ultimately dismissed Monster’s appeal, re-vesting jurisdiction with the 

Tribal District Court. [Supp. App’x at 138–140.] 
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SUMMARY OF ARGUMENT 

Monster’s appeal is meritless, and should be dismissed for lack of 

jurisdiction. Under 28 U.S.C. § 1291, this Court has jurisdiction to 

review only “final decisions” rendered by district courts. The law is well 

settled, however, that “a dismissal without prejudice is usually not a 

final decision” unless “the dismissal finally disposes of the case so that 

it is not subject to further proceedings in federal court.” Jackson, 462 

F.3d at 1238 (emphasis added).  

 Here, it is beyond any reasonable dispute that the district court 

did not “finally dispose[]” of the case brought by Monster. To the 

contrary, the district court specifically indicated that, following a final 

disposition of the Tribal Litigation, Monster could refile its Complaint 

and seek review. Stated simply, there is no “final decision,” so this 

Court cannot exercise appellate jurisdiction. 28 U.S.C. § 1291.  

 To cover up this defect, Monster meekly argues that this Court 

should adopt a new rule preventing district courts from dismissing 

claims sua sponte prior to a responsive pleading. But, Monster’s 

assertion is entirely illogical and belied by this Court’s prior admonition 

that a district court may unquestionably dismiss claims sua sponte 

under the tribal exhaustion doctrine. Tsosie, 92 F.3d at 1039. In any 

event, decades of controlling jurisprudence stand for the proposition 

that a district court always has an “independent obligation to determine 

whether subject-matter jurisdiction exists, even in the absence of a 
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challenge from any party.” Arbaugh v. Y&H Corp., 546 U.S. 500, 514 

(2006) (citing Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583 

(1999)). Consequently, a federal court can determine it lacks 

jurisdiction at “any stage of the litigation.” Id. at 506. 

 Here, the district court should be lauded—not criticized—for its 

adherence to the foregoing principles. This Court should refuse 

Monster’s invitation to create a rule that prevents a district court from 

being able to control its docket by eliminating truly meritless or non-

justiciable claims without waiting for a responsive pleading that tells 

the district court what it already knows. 

 In any event, the district court was substantively correct to 

dismiss Monster’s claims. The doctrine of tribal court exhaustion exists 

to promote comity and “Congress’s strong interest in promoting tribal 

sovereignty, including the development of tribal courts.” Texaco, Inc. v. 

Peterson Zah, 5 F.3d 1374, 1376 (10th Cir. 1993) (quoting Smith v. 

Moffett, 947 F.2d 442, 444 (10th Cir 1991)). “[A] federal court should not 

exercise jurisdiction over cases arising under its federal question or 

diversity jurisdiction, if those cases are also subject to tribal 

jurisdiction, until the parties have exhausted their tribal remedies.” Id. 

(quoting Tillett v. Lujan, 931 F.2d 636, 640 (10th Cir. 1991)).  

 Indeed, even where jurisdiction is disputed, “[j]urisdiction 

presumptively lies in the tribal court . . . unless Congress has expressly 

limited that jurisdiction.” Smith, 947 F.2d at 444. This Court recently 
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recapitulated: “absent exceptional circumstances, federal courts 

typically should abstain from hearing cases that challenge tribal court 

jurisdiction until tribal court remedies, including tribal appellate 

review, are exhausted.” Becker v. Ute Indian Tribe of Uintah & Ouray 

Rsrv., 11 F.4th 1140, 1149 (10th Cir. 2021) (citing Crowe & Dunlevy, 

P.C. v. Stidham, 640 F.3d 1140, 1149 (10th Cir. 2011)). 

 No matter how Monster spins its case, it has not demonstrated the 

existence of any “exceptional circumstances” justifying a diversion from 

the foregoing rule. Id. It is a matter of historic fact that the Tribal 

Courts have asserted jurisdiction over the dispute between Monster and 

the Tribe. Those claims are being litigated before those courts, and 

Monster has—through its own intransigence and belligerence—failed to 

exhaust its remedies before those courts. Monster has not asserted, 

much less made the requisite showing, that an exception to this well-

tread doctrine applies. Under well settled principles of comity, Monster 

cannot simply bypass the tribal courts for federal ones because it 

prefers the venue. Becker, 11 F.4th at 1149; Tsosie, 92 F.3d at 1041. 

 Stated simply, the Court should dismiss the appeal for lack of 

jurisdiction or, alternatively, affirm the district court’s dismissal. 
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ARGUMENT 

Monster refuses to recognize the Tribe’s status as a sovereign. 

This Court should not abide Monster’s attempt to circumvent its 

contractual consent to tribal court jurisdiction or the law, and should 

not disturb the district court’s dismissal.   

Monster should not have filed this appeal, and certainly should 

not have filed its Complaint with the district court for at least two 

independent reasons. First, this Court does not have jurisdiction in this 

matter, because the Complaint was dismissed without prejudice. But 

even if this Court chooses to exercise jurisdiction over this case, it 

should affirm the district court’s order because Monster has not yet 

exhausted its remedies before the Tribal Court.  

I. Because Monster is free to re-file its Complaint once the 
Tribal Court proceedings have concluded, this Court does 
not have jurisdiction. 

This Court is obligated to ensure that it has jurisdiction over 

Monster’s appeal. Brown, 251 Fed. App’x at 530–31 (citing Amazon, Inc. 

v. Dirt Camp, Inc., 273 F.3d 1271, 1274 (10th Cir.2001)) (“Before we 

consider the district court's dismissal of Brown’s claims against the 

County, we must ensure we have jurisdiction.”) Indeed, just like the 

district court, this Court has an “independent duty to examine [its] own 

jurisdiction.” Id. 
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28 U.S.C. § 1291 confers jurisdiction on this Court only over “final 

decisions.” “[A] dismissal without prejudice is usually not a final 

decision” unless “the dismissal finally disposes of the case so that it is 

not subject to further proceedings in federal court.” Jackson, 462 F.3d at 

1238 (emphasis added); Moya, 465 F.3d at 451 (“[W]hen the dismissal 

order expressly grants the plaintiff leave to amend, that conclusively 

shows that the district court intended only to dismiss the complaint; the 

dismissal is thus not a final decision”); Brown, 251 Fed. App’x at 531 

(holding that this Court did not have jurisdiction over a dismissal 

without prejudice where the district court invited the plaintiff to correct 

a procedural defect and re-file). 

This Court does not have jurisdiction over this appeal because 

Monster has improperly appealed the district court’s dismissal without 

prejudice. The district court specifically indicated that, if the Tribal 

Supreme Court upheld a conclusion that the Tribal Courts had 

jurisdiction, Monster could challenge that ultimate conclusion in federal 

court. [App’x at 70.]  Thus, far from terminating all federal proceedings, 

the district court merely instructed Plaintiff to wait and try again. 

Indeed, if there was any doubt (and there should be none), the district 

court further stated in its denial of Monster’s motion for reconsideration 

that “Plaintiff’s action has been dismissed without prejudice, which 

permits Plaintiff to reassert its claims in the future.” [App’x at 82.] 

Because Plaintiff is free to reassert its claims after exhausting its tribal 

Appellate Case: 21-6146     Document: 010110656864     Date Filed: 03/14/2022     Page: 22 



 

18 

 

remedies, there is no “final order” to appeal, and the Court lacks 

jurisdiction. 

Monster attempts to circumvent this reality by twisting the Sixth 

Circuit’s ruling in Tingler v. Marshall, 716 F.2d 1109 (6th Cir. 1983), 

and begging for some new rule to be created from that case. In Tingler, 

the Sixth Circuit was faced with a district court’s dismissal on the 

merits of a pro per prisoner’s complaint alleging a violation of his first 

amendment right to free association. Id. at 1110. The Sixth Circuit held 

that the district court’s sua sponte dismissal on the merits was 

erroneous in part because the plaintiff had no opportunity to amend the 

complaint before dismissal. 

Tingler has no application here. First, the notion that a court 

cannot sua sponte examine its jurisdiction for reasons of comity is flatly 

contrary to this Court’s holdings and decades of Supreme Court 

jurispridence. Tsosie, 92 F.3d at 1039 (affirming sua sponte dismissal 

under tribal exhaustion rule). To be sure, a district court always has an 

“independent obligation to determine whether subject-matter 

jurisdiction exists, even in the absence of a challenge from any party.” 

Arbaugh, 546 U.S. at 1097 (citing Ruhrgas AG, 526 U.S. at 583). 

Moreover, it is axiomatic that a district court may fulfill this obligation 

at “any stage of the litigation.” Id. at 506. Monster cannot avoid these 

fundamental precepts through ipse dixit. 
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Second, the Sixth Circuit clearly stated that Tingler did not apply 

to cases (like this one) involving a “sua sponte dismissal[] . . . where the 

district court clearly lacks jurisdiction.” Id. at 1111. It bears repeating: 

Tingler involved a dismissal “on the merits,” but this case does not. 

Here, the district court dismissed Monster’s complaint for failure to 

exhaust its Tribal Court remedies, and made no comment on the merits 

of the issues presented.3 The order specifically invited Monster to 

return and re-file its claim. [App’x at 70, 82.] Monster will have the 

opportunity, if it chooses, to challenge the Tribal District Court’s 

ultimate decision (and even appeal once again to this Court if the 

occasion arises). Accordingly, there is no final order for this Court to 

review, and no appellate jurisdiction. 

II. The Federal District Court did not err in dismissing 
Monster’s Complaint without prejudice.  

While the Court need not consider the merits of the underlying 

dismissal for the reasons stated above, this Court would have no trouble 

affirming the district court even if it had appellate jurisdiction. Despite 

Monster’s mischaracterization of the district court’s order as “unusual if 

not unique” [OB at 2], this Court has long recognized a district court’s 

discretion to sua sponte raise and eliminate issues of comity. Tsosie, 92 

F.3d at 1041; Smith, 947 F.2d at 445. In cases where a district court has 

                                      
3 Further, as discussed below, the district court’s ruling was 
substantively correct under existing law. 
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dismissed a complaint for failure to exhaust tribal remedies, this Court 

reviews for an abuse of discretion, and will only reverse the district 

court if the relied-upon law or finding of material fact is clearly 

erroneous. Tsosie, 92 F.3d at 1041.  

A. The parties’ dispute must first be litigated in the 
Tribal Courts. 

The tribal court exhaustion rule exists to promote comity and 

“Congress’s strong interest in promoting tribal sovereignty.” Id. 

(internal quotations omitted). “[A] federal court should not exercise 

jurisdiction over cases arising under its federal question or diversity 

jurisdiction, if those cases are also subject to tribal jurisdiction, until 

the parties have exhausted their tribal remedies.” Id. (internal 

quotations omitted).   

“Jurisdiction presumptively lies in the tribal court . . . unless 

Congress has expressly limited that jurisdiction.” Smith, 947 at 444. 

Even the question of whether a tribal court has jurisdiction over non-

Indians should first be presented to a tribal court itself. Texaco, 5 F.3d 

at 1376 (quoting Nat’l Farmers Union Ins. Co. v. Crow Tribe of Indians, 

471 U.S. 845, 855–56 (1985)). Succinctly put, “absent exceptional 

circumstances, federal courts typically should abstain from hearing 

cases that challenge tribal court jurisdiction until tribal court remedies, 

including tribal appellate review, are exhausted.” Becker, 11 F.4th at 

1149 (citing Crowe & Dunlevy, 640 F.3d at 1149). 
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Here, the purpose of Monster’s Complaint was to enjoin the Tribal 

Courts from exercising jurisdiction over it. Monster does not dispute 

that, and makes no argument to the contrary in its Opening Brief. 

Monster’s Complaint is, therefore, a direct challenge to the Tribe’s 

sovereignty and a blatant affront to the legitimacy of the Tribal Courts. 

Whether the Tribal Courts have jurisdiction over the parties’ disputes is 

an issue that must be determined by the Tribal Court. Id. 

Although Monster does not spend one word of its Opening Brief 

addressing the substance of the jurisdictional arguments, it is also 

worth noting this is not a case where the exercise of jurisdiction is likely 

to be overturned. To be sure, the law is well settled that tribal courts 

can exercise jurisdiction over non-Indians that enter into consensual 

relationships with a tribe, or avail themselves of tribal resources.4 See, 

e.g., Montana v. United States, 450 U.S. 544, 565 (2008) (holding tribes 

have civil jurisdiction “over the activities of nonmembers who enter 

consensual relationships with the tribe or its members, through 

commercial dealing, contracts, leases, or other arrangements”); Becker, 

11 F.4th at 1149 (holding tribal court should determine jurisdictional 

questions in the first instance in light of contract with tribe). At a bare 

minimum, there is a colorable dispute about the Tribal Court’s 

                                      
4 Indeed, the right of tribes to manage their own resources and 
businesses is part and parcel of tribal self-sufficiency and sovereignty. 
See, e.g., White Mountain Apache v. Bracker, 448 U.S. 136, 149 (1980). 
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jurisdiction in this matter; as explained immediately below, such a 

question must be resolved by the tribal courts in the first instance. 

B. Monster has not yet exhausted its remedies in the 
Tribal Court.  

This Court has long adhered to the notion that “federal courts 

typically should abstain from hearing cases that challenge tribal court 

remedies, including tribal appellate review, are exhausted.” Norton v. 

Ute Indian Tribe of the Uintah and Ouray Reservation, 862 F.3d 1236, 

1242 (10th Cir. 2017) (quoting Dine Citizens Against Ruining Our Env’t 

v. Jewell, 839 F.3d 1276, 1281 (10th Cir. 2016).  

The action the Tribe filed in the Tribal District Court is still in its 

infancy. In fact, Monster has not even filed an answer to the Tribe’s 

complaint. The only issue pending with the Tribal Supreme Court at 

the time Monster filed its Complaint was whether Monster actually 

followed the applicable procedure to appeal the preliminary injunction 

that was entered enjoining the AAA proceedings. The Tribal Supreme 

Court held that it did not. [Supp. App’x at 138–140.] Now that the 

Tribal appeal has been dismissed and the case has been returned to the 

Tribal District Court, the parties will actually litigate the case. 

Accordingly, it is beyond dispute that Monster’s tribal remedies have 

not been exhausted. 

Although there are exceptions to the tribal exhaustion doctrine, 

this Court has always “required a party invoking any of these 
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exceptions to ‘make a substantial showing of eligibility.’” Becker, 11 

F.3d at 1149 (quoting Thlopthlocco Tribal Town v. Stidham, 762 F.3d 

1226, 1238 (10th Cir. 2014). Here, Monster has utterly failed to argue, 

let alone demonstrate, the applicability of any recognized exception to 

the doctrine. Although Monster has waived any argument regarding 

those exceptions by failing to urge them in its Opening Brief, the Court 

should rest easy knowing they do not apply because: (1) there is no 

indicia of bad faith by the Tribe, (2) there is at least a colorable claim of 

tribal court jurisdiction,5 and (3) exhaustion would not be futile. See id. 

Monster has made no case for non-application of the general rule. 

C. Any delay in the Tribal Courts has been minimal. 

In both Monster’s district court Complaint and its Opening Brief, 

Monster attempts to circumvent the tribal exhaustion rule by claiming 

that because only one appellate judge was serving at the time Monster 

filed its notice of appeal, “the appeal could well languish for some time 

to come.” [OB at 7; Tribal Court Complaint ¶ 47.] But Monster has cited 

no authority (and none exists) for the proposition that a delay in the 

tribal court erases or modifies the tribal exhaustion rule. Indeed, 

anyone who has practiced appellate law is familiar with delays of 

months (and sometimes, years) before an appellate court is able to issue 

an opinion.  

                                      
5 See Section II.A., supra. 
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Critically, Monster has failed to acknowledge that the delays are 

due to Monster’s inability to read and follow the applicable procedural 

rules in the Tribal Courts. After filing a Notice of Interlocutory Appeal, 

Monster never perfected that appeal. Despite the straightforward 

directions set forth in the Tribal Rules of Appellate Procedure, Monster 

never sought permission to appeal, on an interlocutory basis, the Tribal 

District Court’s refusal to dismiss the case. See Tribal Rules of 

Appellate Procedure § 103(C). Monster never ordered a transcript or 

filed a statement of the issues he intended to present on appeal. See 

Tribal Rules of Appellate Procedure § 109(B). Nor did Monster ever file 

an appellate Brief. See Tribal Rules of Appellate Procedure § 426. So, 

Monster failed to frame any substantive issues for the Tribal Supreme 

Court to rule on. Due to these serial failures, on October 25, 2021, the 

Tribe filed a Motion to Dismiss the Appeal. Shortly after briefing on 

that Motion to Dismiss was complete, the Tribal Supreme Court 

promptly brought the parties together for argument on that motion. 

Certainly, any delay in the Tribal Supreme Court (which has been 

minimal) is due to Monster’s own actions (or, more precisely, inactions), 

and does not alter the Tribe’s sovereignty or the application of the tribal 

exhaustion rule. The Tribe’s rights as a sovereign do not yield to 

Monster’s preferences or convenience. 
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III. Conclusion 

For the foregoing reasons, the Court should not exercise 

jurisdiction over this appeal. But if the Court is inclined to do so, it 

should affirm the Federal District Court’s dismissal without prejudice. 

 RESPECTFULLY SUBMITTED this 14th day of March, 2022. 
 
DICKINSON WRIGHT PLLC 
 
 
By:    /s Scot L. Claus   
 Scot L. Claus 
 D. Samuel Coffman 
 Vail C. Cloar 
 1850 N. Central Ave., Suite 1400 
 Phoenix, Arizona 85004-4568 
 Attorneys for Real Party in  
 Interest Iowa Tribe of Oklahoma 
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