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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 
JADE MOUND, ET AL., 
 

Plaintiffs, 
 

v. 
 
UNITED STATES OF AMERICA, 
 

Defendant. 

 
Case No. 1:21-cv-00081-DMT-CRH 
 
UNITED STATES’ MEMORANDUM IN 
SUPPORT OF MOTION TO DISMISS 
COMPLAINT OR IN THE ALTERNATIVE 
DISMISS JURISDICTIONALLY DEFICIENT 
CLAIMS 
 

  
 The United States of America (“United States”) by Nicholas W. Chase, Acting United 

States Attorney, District of North Dakota, and James Patrick Thomas, Tara Vavrosky Iversen, 

and Sarah E. Wall, Assistant United States Attorneys, submits this memorandum in support of 

United States’ Motion to Dismiss Complaint or in the Alternative Dismiss Jurisdictionally 

Deficient Claims (“Motion”). The Court should dismiss the Complaint for lack of subject-matter 

jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) because the discretionary function exception to 

the Federal Tort Claims Act (“FTCA”) bars all the claims. Alternatively, pursuant to Rule 

12(b)(1) the Court should dismiss Count II, Trudy Peterson’s Survival Claim; Count IV, James 

Vander Wal’s Survival Claim; and the portion of Count V raising claims on behalf of Sonja 

Willard, for failure to exhaust administrative remedies. 

BACKGROUND 

I. The July 9, 2019 Washout and Plaintiffs’ Lawsuit. 

 On July 9, 2019 heavy rains led to flooding which caused a section of BIA Route 3 on the 

North Dakota side of the Standing Rock Indian Reservation, and the Kenel Road Culvert at Bush 

Creek (“KRC”) underneath the road, to wash out (“the washout”). Two people died after driving 

into the gap created by the washout, Trudy Peterson (“Peterson”) and James Vander Wal 
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(“Vander Wal”). Two others, Evan Thompson and Steven Willard, were injured when their 

vehicles went into the gap. 

 On April 8, 2021 Jade Mound, as Personal Representative of the estate of Trudy 

Peterson, and on behalf of the heirs at law; Ron Vander Wal, as Personal Representative of the 

estate of James Vander Wal, and on behalf of the heirs at law; Evan Thompson, Steven Willard, 

and Sonja Willard (collectively “Plaintiffs”) filed the Complaint, Doc. 1, seeking damages from 

the United States under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 1346(b), 2671-

2680. Prior to filing the Complaint, Plaintiffs’ counsel sent a letter to the U.S. Department of the 

Interior (“Interior”) submitting eleven administrative tort claims related to the washout: 

1)  Jade Mound (Personal Representative of Trudy Peterson) – $23,335.06 Property 
Damage and $1,597,982.16 Wrongful Death Claims;  

2)  Jade Mound (Individual Capacity) – $800,000 Wrongful Death Claim; 
3)  Jason Peterson – $800,000 Wrongful Death Claim;  
4) Jenna Peterson1 – $800,000 Wrongful Death Claim; 
5) Ron Vander Wal (Personal Representative to Jim Vander Wal) – $1,130,722.24 

Wrongful Death Claim;  
6) Ron Vander Wal (Individual Capacity) – $600,000,000 [sic] Wrongful Death 

Claim; 
7)  Kari Beth Johnson – $600,000 Wrongful Death Claim;  
8)  Lee Vander Wal – $600,000 Wrongful Death Claim; 
9)  Marie Lynn Vander Wal – $600,000 Wrongful Death Claim; 
10)  Steve Willard – $21,283.00 Property Damage and $1,130,037.24 Personal Injury 

Claim; and  
11)  Evan Thompson – $2,100,000 Personal Injury Claim. 
 

 
1 The administrative tort claim for Jenna Peterson was signed “Jenna Peterson by Jade Mound, 
POA.” Declaration of Rebecca Pock in Support of United States’ Motion to Dismiss (“Pock 
Decla.”) at ¶4.4 and Pock Ex. 4. Jade Mound did not present Interior with any evidence of her 
authority to bring a claim on behalf of Jenna Peterson. Pock Decla. at ¶¶4.4, 5 and Pock Ex. 4. 
As a result, Jade Mound failed to properly present and exhaust an administrative tort claim on 
behalf of Jenna Peterson. Mader v. United States, 654 F.3d 794, 803 (8th Cir. 2011)(en 
banc)(“[W]e hold that a properly ‘presented’ claim under § 2675(a) must include evidence of a 
representative’s authority to act on behalf of the claim’s beneficiaries under state law.”). If the 
case is not dismissed on motion, the United States will address the implications of this failure to 
exhaust on plaintiff Jade Mound’s Wrongful Death claim on behalf of the Peterson heirs, 
specifically how it would limit any potential recovery. 
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Pock Decla. at ¶4 and Pock Exs. 1–11 (SF-95 administrative tort claim forms). 

 In support of the administrative claims Plaintiffs’ counsel submitted more than 8,600 

pages of related documentation. Pock Decla. at ¶3.2 At the time Plaintiffs filed suit on April 4, 

2021, Interior had not denied any of Plaintiffs’ administrative claims. Pock Decla. at ¶7. On May 

18, 2021 Interior sent Plaintiffs’ counsel denial letters for each claim, on the basis that the 

initiation of litigation terminated administrative adjudication of the claims. Pock Decla. at ¶8. 

 Plaintiffs allege that pursuant to a “638 contract” (discussed, infra) between the Bureau of 

Indian Affairs (“BIA”) and the Standing Rock Sioux Tribe (“Tribe”), the United States “had a 

duty to safely inspect, maintain, and erect signage warning of unsafe conditions for BIA 

Highway 3’s culverts.” Doc.1 at ¶59. Plaintiffs allege the United States negligently breached that 

duty, causing the KRC to collapse. See generally Doc. 1 at ¶¶17, 24, 60-61, 79-80. 

 It is correct the United States had “638 contracts” with the Tribe with respect to road 

maintenance; however, the contracts themselves, the underlying statutes and regulations, the 

applicable road maintenance standards, and controlling case law all show the BIA, and the Tribe, 

had discretion to plan, carry out, and administer road maintenance and construction activities in 

such a way as to advance those entities’ social, economic, and political policies. Before the 

washout the Tribe had already examined the KRC with its engineers, determined it should be 

replaced rather than repaired, contracted for and received engineering plans to replace it, and had 

submitted a request for a $1,478,817.35 contract for the construction of the replacement culvert. 

 
2 The United States did not file with the Court the over 8,600 pages of addendums to Plaintiffs’ 
administrative claims due to the large volume of documents and sensitive information contained 
throughout. Plaintiffs bear the burden of establishing jurisdiction, Herden v. United States, 726 
F.3d 1042, 1046 (8th Cir. 2013), and presumably will file any documents relevant to their 
response. 
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As a matter of law, neither the Tribe nor BIA engaged in conduct capable of subjecting the 

United States to suit under the FTCA. 

II. Maintenance Responsibility for BIA Route 3 – RMP, TTP, & the ISDEAA. 

 The BIA, as a “public authority” under 23 U.S.C. § 101(a)(21), is responsible for 

maintaining roads identified as “BIA System Roads” on the National Tribal Transportation 

Facility Inventory (“NTTFI”).3 Declaration of LeRoy Gishi in Support of United States’ Motion 

to Dismiss Complaint or in the Alternative Dismiss Jurisdictionally Deficient Claims (“Gishi 

Decla.”), at ¶4; 23 U.S.C. § 202(a)(8)(B)(i)(BIA “shall retain primary responsibility, including 

annual funding request responsibility, for [BIA] road maintenance programs on Indian 

reservations.”).4 BIA Route 3, locally known as Kenel Road, is listed on the NTTFI. Gishi 

Decla. at ¶10. 

 The BIA’s principal mechanism for maintaining its roads is the BIA’s road maintenance 

program (“RMP”), which describes maintenance activities funded by appropriations for Interior 

and authorized by 25 U.S.C. § 318a.5 Gishi Decla. at ¶5. Separately, the Tribal Transportation 

Program (“TTP”), authorized by 23 U.S.C. § 202 with implementing regulations at 25 C.F.R. Pt. 

170, funded by appropriations for the U.S. Department of Transportation (“US-DOT”) and 

jointly administered by Interior and US-DOT, allows tribes to direct certain of their TTP funds 

 
3 All transportation facilities included in the NTTFI must identify an “owner,” which is 
shorthand for the public authority responsible for constructing, operating, or maintaining it. Gishi 
Decla. at ¶4. 
4 The Secretary of Interior, on behalf of BIA, has consistently made an annual funding request to 
Congress for the RMP, as required by 23 U.S.C. § 202(a)(8)(B)(i). Gishi Decla. at ¶6. 
5 The RMP as it exists now is not a statutorily defined program like the TTP, nor is it governed 
by any specific regulations; instead, it is a source of funds used to maintain roads on Indian 
reservations. Those Interior-funded maintenance activities are referred to by BIA and Indian 
tribes as the Road Maintenance Program or RMP. Gishi Decla. at ¶5. 

Case 1:21-cv-00081-DLH-CRH   Document 9   Filed 08/13/21   Page 4 of 49



5 

towards maintenance of any roads on their NTTFI, including roads owned by BIA. Gishi Decla. 

at ¶5. 

 BIA does not have to perform the road maintenance activities itself; by law Indian tribes 

can assume road maintenance responsibilities. Gishi Decla. at ¶7. In the Indian Self-

Determination and Education Assistance Act, P.L. 93-638 (“ISDEAA”), as amended, 25 U.S.C. 

§§ 5321, et seq., Congress said, “The Secretary [of the Interior] is directed, upon the request of 

any Indian tribe by tribal resolution, to enter into a self-determination contract or contracts with a 

tribal organization to plan, conduct, and administer programs or portions thereof, including 

construction programs[.]” 25 U.S.C. § 5321(a). Such a contract is known as a “638 contract” or 

“self-determination contract.” “Under a self-determination contract, the federal government 

supplies funding to a tribal organization, allowing the tribal organization to plan, conduct and 

administer a program or service that the federal government otherwise would have provided 

directly.” FGS Constructors, Inc. v. Carlow Enters., 64 F.3d 1230, 1234 (8th Cir. 1995). The 

Tribe here made such a request and at the time of the washout the Tribe was responsible for 

carrying out TTP and RMP road maintenance activities on the Standing Rock Indian 

Reservation. 

 Even though the Tribe took on those road maintenance activities, under the ISDEAA and 

the FTCA the United States is the proper party in the instant case. Congress extended the 

FTCA’s limited waiver of sovereign immunity to include civil actions or proceeding involving 

claims arising from the performance of functions under a self-determination contract. Moreover, 

“any civil action or proceeding involving such claims brought hereafter against any tribe, tribal 

organization, Indian contractor or tribal employee” based upon the performance of self-

determination contracts “shall be deemed to be an action against the United States” and “be 
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afforded the full protection and coverage of the Federal Tort Claims Act.” Pub. L. 101-512, Title 

III, § 314, as amended Pub. L. 103-138, Title III, § 308 (codified at 25 U.S.C. § 5321 and Notes). 

 The TTP is explicitly subject to the ISDEAA. 23 U.S.C. § 202(b)(6)(A): 

Notwithstanding any other provision of law or any interagency agreement, program 
guideline, manual, or policy directive, all funds made available through the Secretary of 
the Interior under this chapter and section 125(e) for tribal transportation facilities to pay 
for the costs of programs, services, functions, and activities, or portions of programs, 
services, functions, or activities, that are specifically or functionally related to the cost of 
planning, research, engineering, and construction of any tribal transportation facility shall 
be made available, upon request of the Indian tribal government, to the Indian tribal 
government for contracts and agreements for such planning, research, engineering, and 
construction in accordance with [ISDEAA]. 
 

Maintenance of roads on the NTTFI is an authorized use of TTP funds. 25 C.F.R. Pt. 170, 

Subpart G, Maintenance. Maintenance activities under the RMP also fall within the broad 

parameters of the ISDEAA and are routinely the subject of self-determination contracts. Gishi 

Decla. at ¶8. 

 As discussed in detail, infra, the Tribe undertook TTP and RMP road maintenance 

activities under two self-determination contracts. The contracts covered maintenance activities 

on roads owned by the Tribe and BIA on the Standing Rock Indian Reservation, including BIA 

Route 3.6 Declaration of Brenda Red Wing in Support of United States’ Motion to Dismiss 

Complaint or in the Alternative Dismiss Jurisdictionally Deficient Claims (“Red Wing Decla.”) 

at ¶3. For purposes of administering the road maintenance activities the Tribe stands in the shoes 

of the United States. The Tribe’s actions and decisions are under the same authority and carry the 

same protections––including jurisdictional limitations and applicable defenses afforded under the 

 
6 Under the ISDEAA, certain program functions can be considered non-contractible. 25 U.S.C. § 
5321(a)(2)(E). Certain functions under the TTP are non-contractible; but, those functions are not 
at issue in this case. See generally 25 C.F.R. §170.612 and 25 C.F.R. Pt. 170 Appendix to 
Subpart E. 
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FTCA––the United States would have if BIA was providing road maintenance by direct service.7 

III. Standing Rock Sioux Tribe’s Road Maintenance Self-Determination Contracts. 

 On May 3, 2016 the Tribe, exercising its right to take on control and decision-making 

with respect to programs affecting the “economic prosperity and safety of Tribal members,” 

passed Tribal Resolution No. 204-16 approving the Tribe’s renewal of a prior self-

determination contract to allow the Tribe to administer road maintenance under RMP and TTP: 

WHEREAS, the Tribal Council finds that transportation infrastructure is vital to the 
future economic prosperity and safety of Tribal members living on and near the Standing 
Rock Reservation; and 
 
WHEREAS, the Tribe has assumed, under contracts and agreements with the Bureau of 
Indian Affairs [BIA] within the U.S. Department or the Interior and the Federal Highway 
Administration [FHWA] within the U.S. Department of Transportation, the duties of the 
United States for Indian Reservation Roads [IRR]8 Program and the BIA Road Maintenance 
Program [RMP] serving the Standing Rock Reservation, thereby consolidating 
transportation planning, design, construction engineering, maintenance and all related and 
contractible duties under the auspices of the Standing Rock Sioux Tribe … [.] 
 

Tribal Resolution No. 204-16 is found at Attachment 1 of the self-determination contract 

designated A17AV00461 (“RMP Contract”). Red Wing Decla. at ¶4, at Red Wing Ex. 1. The 

Tribe maintains nearly 200 miles of roads on the Standing Rock Indian Reservation using TTP 

and RMP funding. Red Wing Decla. at ¶3. 

A. Road Maintenance Program Self-Determination Contract A17AV00461. 
 
 Pursuant to the ISDEAA, through the RMP Contract, the Tribe took responsibility for 

road maintenance and related duties, including operation of both RMP- and TTP-funded 

maintenance activities. The RMP is administered by the BIA with appropriations arising under 

 
7 See Hinsley v. Standing Rock Child Protective Servs., 516 F.3d 668, 672 (8th Cir. 
2008)(FTCA’s exceptions, including the discretionary function exception, “apply with equal 
force” to FTCA claims based on tribal activities under a self-determination contract). 
8 The TTP was formerly known as the Indian Reservation Roads (“IRR”) Program. Gishi Decla. 
at ¶5. 
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Interior’s BIA-services budget. RMP funds may be used only for maintenance of existing BIA-

owned roads identified on the NTTFI. Gishi Decla. at ¶8. Nationally, total RMP appropriations 

average around $32 million annually; there are, however, over 29,000 miles of BIA-owned roads 

on the NTTFI. Resources are therefore limited. Winter maintenance activities involving snow 

and ice removal often deplete RMP funds available to tribes in the northern or mountainous 

regions of the country, meaning less funding is available for other maintenance activities. Gishi 

Decla. at ¶8. 

 In furtherance of the policy objectives of the ISDEAA, the BIA awarded the Tribe the 

RMP Contract to transfer the funding and the related functions, services, activities, and programs 

“from the Federal Government to the Tribe for the daily administration and operation of the BIA 

Road Maintenance Program serving the Standing Rock Sioux Tribe.” Red Wing Decla. at ¶4; 

Red Wing Ex. 1, Sec. (a)(2). The RMP Contract period of performance ran from October 1, 

2016 to September 30, 2019 and it was one of two self-determination road maintenance contracts 

in effect at the time of the washout. Red Wing Decla. at ¶4. The RMP Contract described the 

Tribe’s intention to take on as much road maintenance responsibility as possible: 

The Tribe seeks to contract all road maintenance and related function required to 
preserve, upkeep and restore eligible Indian Reservation Roads, including but not limited 
to the BIA Road system and Tribal Road system located on the Reservation, rights-of-
way and structures, as nearly as possible or practicable to their original condition within 
available funding, … . 
 

RMP Contract, Sec. (a)(2). The RMP Contract provides several examples of maintenance 

“programs, functions, services and activities” the Tribe agreed to administer, including but not 

limited to “Daily operation and administration of the Road Maintenance Program at the Standing 

Rock Agency, including emergency road maintenance services and other authorized maintenance 

functions included in 25 CFR Part 170, Appendix A to Subpart G - List of Activities Eligible for 
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Funding Under BIA Transportation Facility Maintenance Program.9” RMP Contract, Sec. (a)(2). 

The RMP Contract has provisions relating to both the RMP and the TTP; any references to 25 

C.F.R. Pt. 170 in the RMP Contract specifically relate to the TTP. 

B. Tribal Transportation Program Self-Determination Contract A18AV01079. 
 
 The second road maintenance self-determination contract addressed TTP funds. TTP 

funds may be used for transportation planning, research, maintenance, engineering, 

rehabilitation, restoration, construction, and reconstruction of tribal transportation facilities. 23 

U.S.C. § 202(a)(1). Congressionally allocated TTP funds are divided among Indian tribes based 

on a formula set out in 23 U.S.C. § 202(b)(3). Pursuant to 23 U.S.C. § 202(b)(2) the TTP is 

governed by Interior’s regulations published at 25 C.F.R. Part 170. The TTP is a separate 

program from BIA’s RMP; however, in a self-determination contract context, both can be 

administered by a tribe’s Tribal transportation department. Gishi Decla. at ¶9; 25 C.F.R. § 

170.930. 

 Although the TTP is primarily focused on planning, design, construction and 

improvement, tribes may use the greater of $500,000 or 25% of their annual “tribal share” funds 

(“25% Tribal Transportation Program” or “25% TTP Funds”) for “maintenance.” 23 U.S.C. § 

202(a)(8)(A). Federal law defines “maintenance” as “the preservation of the entire highway, 

including surface, shoulders, roadsides, structures, and such traffic-control devices as are 

necessary for safe and efficient utilization of the highway.” 23 U.S.C. § 101(a)(13).10 

 
9 Now known as “Appendix to Subpart G—List of Eligible Maintenance Activities Under the 
Tribal Transportation Program.” 
10 Note “construction” is separately defined at 23 U.S.C. § 101(a)(4), a distinction of importance 
because the TTP limits the amount of TTP funds that can be used for maintenance. Because of 
the scope of work involved, replacement of the KRC is considered “construction” rather than 
“maintenance.” Gishi Decla. at ¶10. In 2018, when the Tribe and BIA entered into a self-
determination contract for assessment and design engineering for re-lining or replacement of the 
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 On May 9, 2017 the Tribe adopted Tribal Resolution No. 209-17 seeking to take on 

administration of its 25% TTP Funds. Tribal Resolution No. 209-17 is found at Attachment 1 of 

the self-determination contract designated A18AV01079 (“TTP Contract “). Red Wing Decla. at 

¶5, Red Wing Ex. 2. The resolution said, inter alia:  

WHEREAS, the Standing Rock Sioux Tribe can allow the BIA to administer the funds 
through direct service, or the Tribe can assume the duties of the BIA under an Indian 
Self-determination Act, Public Law 93-638 contract; and  
 
WHEREAS, the Standing Rock Sioux Tribe has by Resolution No. 306-14 created a new 
road construction priorities list from 2014-2019, known as a Tribal Transportation 
Improvement Plan (TTIP), which includes, but not limited to Administration/ 
Management, 25% Road Maintenance allocation, Pavement improvement, Kenel Road 
(BIA 3) culvert replacement, INFINCE-loan repayment, Planning; and  
… 
NOW THEREFORE BE IT RESOLVED, that the Standing Rock Sioux Tribal [sic] will 
pursuant to Public Law 93-638 assume the duties of the BIA to plan, design, pre-
construct and construct eligible roads and bridges on the Standing Rock Sioux Indian 
Reservation for all the projects listed on the TTIP in Resolution No. 306-14 and this 
resolution[.] 

 
The Tribal Transportation Improvement Program11 (“TTIP”), referenced in the TTP Contract, is 

a publicly available, Federal Highway Administration-approved planning document identifying 

the TTP-eligible projects the Tribe proposes to undertake over the next five fiscal years, using its 

discretion as a public authority to prioritize those projects on the basis of social, economic, or 

political goals and taking into consideration such things as utility to the Tribe, safety, availability 

of funding, competing Tribal interests, and other policy objectives a sovereign entity may have. 

 
KRC, that contract A18AV00474 was considered a “construction” contract under 23 U.S.C. § 
101(a)(4) for purposes of the TTP. Red Wing Decla. at ¶10, and Red Wing Ex. 6, self-
determination contract A18AV00474 (“Design Contract”). The same is true for the 2019 self-
determination contract A19AV00919 for the actual construction and replacement of the KRC. 
Red Wing Decla. at ¶11 and Red Wing Ex. 7, self-determination contract A19AV00919 
(“Construction Contract”). The Design Contract and Construction Contract are discussed, infra. 
11 Tribal Resolution No. 209-17 identified it as Tribal Transportation Improvement “Plan” 
instead of “Program.” 

Case 1:21-cv-00081-DLH-CRH   Document 9   Filed 08/13/21   Page 10 of 49



11 

See Gishi Decla. at ¶11.12 See also 25 C.F.R. § 170.421, “What is the Tribal Transportation 

Improvement Program (TTIP)?” Tribal Resolution 306-14 functions as the Tribes’ TTIP and is 

attached to Red Wing Decla. at ¶8 as Red Wing Ex. 5.  

 As a consequence of Resolution No. 306-14, BIA and the Tribe entered into the TTP 

Contract, effective August 20, 2018, for a three-year term; the TTP Contract was in effect at the 

time of the washout. Red Wing Decla. at ¶5. The purpose of the TTP Contract was “to transfer 

the funding and the following related functions, services, activities, and programs … from the 

Federal Government to the Tribe for the daily administration and operation of the 25% Tribal 

Transportation Program serving the Standing Rock Sioux Tribe.” Red Wing Ex. 2, TTP 

Contract, Sec. (a)(2). 

ARGUMENT 

I. Where a Court Lacks Subject-Matter Jurisdiction Over a Claim, the Court Must 
Dismiss Such Claim. 

 
 Jurisdiction is a threshold question to be decided at the outset of a case. Green Acres 

Enters. v. United States, 418 F.3d 852, 856 (8th Cir. 2005)(citing Osborn v. United States, 918 

F.2d 724, 728–30 (8th Cir. 1990)). “[S]ubject matter jurisdiction cannot be waived by the parties, 

conferred by consent or ignored by the court.” Babcock & Wilcox Co. v. Parsons Corp., 430 

F.2d 531, 540 (8th Cir. 1970). It is a plaintiff’s burden to prove subject-matter jurisdiction exists, 

Herden, 726 F.3d at 1046, and the burden may not be shifted to the other party. Newhard, Cook 

 
12 The Tribe does not receive enough federal funding in any one year to be able to complete all 
the projects on its TTIP; projects must be prioritized and spread out over time. Red Wing Decla. 
at ¶9. Even then the amount of federal money the tribes actually receive may vary from year to 
year and is dependent upon appropriations by Congress. Gishi Decla. at ¶6. The Tribe may 
expend available funds on projects identified on the TTIP and related allowable costs, or can 
budget and set funds aside from one fiscal year to be saved and added to funds from a different 
fiscal year to pay for other prioritized projects. Red Wing Decla. at ¶9. 
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& Co. v. Inspired Life Ctrs, 895 F.2d 1226, 1228 (8th Cir. 1990). When a court concludes it 

lacks subject-matter jurisdiction with respect to a claim, the court must dismiss that claim. 

Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006).  

 By raising the discretionary function exception, the United States asserts a factual attack 

on the existence of subject-matter jurisdiction and the Court may consider matters outside the 

pleadings. Gipp v. United States, Doc. 1:19-cv-00213 43 p. 4 (citing Branson Label, Inc. v. City 

of Branson, Mo., 793 F.3d 910, 914–15 (8th Cir. 2015)). 

In evaluating a 12(b)(1) motion to dismiss for lack of subject matter jurisdiction, “no 
presumptive truthfulness attaches to the plaintiff’s allegations, and the existence of 
[un]disputed material facts will not preclude the trial court from evaluating for itself the 
merits of jurisdictional claims.” Mentz [v. United States, 359 F. Supp. 2d 856, 858 
(D.N.D. 2005)](quoting Osborn [v. United States, 918 F.2d 724, 730 (8th Cir. 1990)]). A 
court may make credibility determinations and weigh conflicting evidence in resolving a 
motion to dismiss under Rule 12(b)(1). See T.L. ex rel. Ingram v. United States, 443 F.3d 
956, 961 (8th Cir. 2006); see also Mentz, 359 F. Supp. 2d at 858.  

 
Vinje v. United States, No. 1:16-CV-024-CSM, 2016 WL 3248238, at *1–2 (D.N.D. June 10, 

2016)(typo in original corrected to properly quote Osborn). See generally, Buckler v. United 

States, 919 F.3d 1038 (8th Cir. 2019)(discussing procedures for Rule 12(b)(1) motion). 

A. The Court Lacks Subject-Matter Jurisdiction Over Plaintiffs’ Claims 
Because Sovereign Immunity is Not Waived by the United States for Conduct 
Encompassed by the Discretionary Function Exception of the FTCA. 

 
 “The United States, as sovereign, is immune from suit save as it consents to be sued.” 

United States v. Sherwood, 312 U.S. 584, 586 (1941)(citations omitted). “[T]he terms of the 

United States’ ‘consent to be sued in any court define that court’s jurisdiction to entertain the 

suit.’” Brown v. United States, 151 F.3d 800, 803–04 (8th Cir. 1998)(quoting FDIC v. 

Meyer, 510 U.S. 471, 475 (1994)). The FTCA is an act of Congress creating a limited waiver of 

sovereign immunity. The waiver is not absolute. Congress crafted exceptions to the FTCA, to 

which courts must give “due regard.” United States v. Orleans, 425 U.S. 807, 814 (1976). As a 
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waiver of sovereign immunity, the FTCA and its exceptions must be strictly construed in favor 

of the United States. McMahon v. United States, 342 U.S. 25, 27 (1951). 

 Sovereign immunity is not waived for FTCA claims “based upon the exercise or 

performance or the failure to exercise or perform a discretionary function or duty on the part of a 

federal agency or an employee of the Government, whether or not the discretion involved be 

abused.” Skellham v. United States, Doc. 1:17-cv-91 56 p. 20 (D.N.D. May 27, 2020)(quoting 

Herden, 726 F.3d at 1046-47); 28 U.S.C. § 2680(a). This exception is commonly called the 

“discretionary function exception.” United States v. Gaubert, 499 U.S. 315, 322 (1991). “If a 

case falls within this statutory exception to the Federal Tort Claims Act, the Court lacks subject 

matter jurisdiction.” Demery v. U.S. Dep’t of Interior, 246 F. Supp. 2d 1060, 1063 (D.N.D. 

2003), aff’d 357 F.3d 830 (8th Cir. 2004); Walters v. United States, 474 F.3d 1137, 1139 (8th 

Cir. 2007)(discretionary function exception (“DFE”) is a jurisdictional bar to suit). 

 The DFE was enacted to “prevent judicial second-guessing of legislative and 

administrative decisions grounded in social, economic, and political policy through the medium 

of an action in tort.” Gaubert, 499 U.S. at 323 (quoting United States v. S.A. Empresa de Viacao 

Aerea Rio Grandense (“Varig Airlines”), 467 U.S.797, 814 (1984)). The DFE “marks the 

boundary between Congress’ willingness to impose tort liability upon the United States and its 

desire to protect certain governmental activities from exposure to suit by private individuals.” 

Berkovitz by Berkovitz v. United States, 486 U.S. 531, 536 (1988)(quoting Varig Airlines, 467 

U.S. at 808). 

Application of the exception is often troubling, because it may be a shield for 
carelessness and poor judgment. ... Private actors generally must pay for the harm they do 
by carelessness. The government’s power to tax enables it, better than any private actor, 
to perform its conduct with reasonable care for the safety of persons and property, and to 
spread the cost over all the beneficiaries if its conduct negligently causes harm. Fairness 
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might seem to suggest that the government should be liable more broadly than private 
actors. But at its root, the discretionary function exception is about power, not fairness. 
 

Walters, 474 F.3d at 1140 (quoting Nat’l Union Fire Ins. v. United States, 115 F.3d 1415, 1422 

(9th Cir. 1997). Congress accepted that the DFE would sometimes deliver harsh results. Hinsley, 

516 F.3d at 674. 

 Notably, the DFE applies where there is government discretion “whether or not the 

discretion involved be abused.” 28 U.S.C. § 2680(a)(emphasis added). Indeed, even if, arguendo, 

the challenged conduct is negligent, the DFE shields the United States from liability. Negligence 

is not part of the inquiry at the jurisdictional phase, because the government has reserved for 

itself “the right to act without liability for misjudgment and carelessness in the formulation of 

policy.” Walters, 474 F.3d at 1140 (quoting Nat’l Union Fire Ins., 115 F.3d at 1422. 

Negligence, however, is irrelevant to our inquiry at this point. Id. It is the governing 
administrative policy, not the Forest Service’s knowledge of danger, that determines 
whether certain conduct is mandatory for purposes of the discretionary function 
exception. Id. The FTCA expressly provides that the exception “applies to policy 
judgments, even to those constituting abuse of discretion.” Dalehite[ v. United States, 346 
U.S. 15, 33 (1953)](“The exercise of discretion could not be abused without negligence 
or a wrongful act.”). 
 

Rosebush v. United States, 119 F.3d 438, 442 (6th Cir. 1997).13 

  

 
13 The California Court of Appeal analyzed federal caselaw and succinctly stated the essence of 
the DFE: 
 

Thus, the nature of the immunity afforded by the discretionary function exception is not 
predicated on the notion the federal government owes no duty of care in connection with 
what it does, but rather is grounded on the determination that, given the myriad 
considerations that go into a discretionary decision, including economic and political 
costs, as well as the potential for harm to participants, it is not in the public’s best interest 
to subject these decisions to post-hoc examination in the crucible of tort litigation. 
 

Collins v. Plant Insulation Co., 110 Cal. Rptr. 3d 241, 249 (Cal. Ct. App. 2010). 
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1. Applicability of the DFE is Determined Through the Use of a Two-
Part Test. 

 
 Here, the BIA and the Tribe are empowered to exercise discretion with respect to road 

maintenance priorities and decisions, including the KRC; this discretion falls squarely within the 

DFE. Courts analyzing the DFE apply a two-part test to determine whether discretion exists and 

whether the challenged conduct involves an element of judgment of the kind the DFE was 

designed to shield, i.e. susceptible to social, economic, or political policy analysis. See Gaubert, 

499 U.S. at 322-25; Berkovitz, 486 U.S. at 536. 

a) DFE Part One - Is the Challenged Conduct Truly 
Discretionary? 

 
 “The first inquiry is whether the challenged conduct or omission is truly discretionary, 

that is, whether it involves an element of judgment or choice instead of being controlled by 

mandatory statutes or regulations.” Skellham, Doc. 1:17-cv-91 56 pp. 20–21 (quoting Herden, 

726 F.3d at 1046). “Where there is room for policy judgment and decision there is discretion.” 

Varig Airlines, 467 U.S. at 811. Where there is discretion, the court will “presume the decision 

was based on public policy considerations.” Demery, 357 F.3d at 833 (quoting Dykstra v. United 

States Bureau of Prisons, 140 F.3d 791, 796 (8th Cir. 1998). Discretion is removed only when a 

“federal statute, regulation, or policy specifically prescribes a course of action for an employee to 

follow[.]” Gaubert, 499 U.S. at 322. “[W]hen no federal mandate is found, the employee’s 

conduct is considered to be the product of judgment or choice and the Court’s initial inquiry is 

satisfied.” Demery, 246 F. Supp. 2d at 1065; see also Dykstra, 140 F.3d at 795 (same). 

 “Even when some provisions of a policy are mandatory, governmental action remains 

discretionary if all of the challenged decisions involved ‘an element of judgment or choice.’” 

Compart’s Boar Store, Inc. v. United States, 829 F.3d 600, 605 (8th Cir. 2016)(quoting Hart v. 
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United States, 630 F.3d 1085, 1086 (8th Cir. 2016)). And even if a particular general requirement 

is mandated, but the mandate does not direct the actor how it must specifically fulfill the 

requirement, the actor retains discretion to choose the means and manner to accomplish the goal: 

Applying the Supreme Court’s two-part test, we find that the defendant’s decision to 
adopt civilian screening procedures was a protected exercise of judgment within the 
discretionary function exception. First, the decision was discretionary because it involved 
the exercise of judgment and choice. Indeed, there are no mandatory regulations or 
policies directing the MBPO to adopt particular blood screening procedures. To be sure, 
Directive 6480.5 directed the MBPO to “develop ... policies” concerning blood 
“collection, procurement, processing, storage, distribution, and management.” Directive 
6480.5, supra, at 3. The directive, however, vested the MBPO with broad discretion to 
choose the type of screening procedures it deemed appropriate, leaving even the choice of 
how to go about making this decision to the MBPO. Plaintiffs have failed to identify any 
regulation or policy that “specifically prescribe [d] a course of action” for the defendant 
to follow in selecting screening procedures. We thus hold that the MBPO had discretion 
in determining what screening procedures to adopt. 
 

C.R.S. by D.B.S. v. United States, 11 F.3d 791, 796 (8th Cir. 1993)(emphasis in original). “In 

short, the issue of what screening procedures to adopt is precisely the type of policy-bound 

decision that Congress intended to insulate from judicial scrutiny through the discretionary 

function exception.” Id. at 797. See also, Buckler, 919 F.3d at 1048 (to strip an actor of 

discretion, the mandate must prescribe a specific course of conduct). 

(1) The Tribe has discretion to prioritize maintenance 
activities based on social, economic, and political 
considerations; there is no mandatory statute, rule, 
regulation, or administrative policy prescribing a 
specific course of action for road maintenance activities. 

 
 To assess the first part of the DFE test, one must identify what statutes, rules, regulations, 

or administrative policies exist with respect to the challenged activity and then determine 

whether they contain any mandatory provision, directing a specific course of action, that 

prevents the exercise of discretion and defeats the DFE. Here, Congress has given the Tribe 

authority and discretion under the ISDEAA, the RMP, and the TTP to determine for itself how to 
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administer maintenance activities with respect to roads covered by those programs, including 

BIA Route 3. The whole purpose of the ISDEAA is to allow tribes to exercise “self-

determination,” that is self-governance as sovereign entities so they have “an effective voice in 

the planning and implementation of programs for the benefit of Indians which are responsive to 

the true needs of Indian communities.” The ISDEAA’s “Congressional statement of findings” 

says: 

The Congress, after careful review of the Federal Government’s historical and special 
legal relationship with, and resulting responsibilities to, American Indian people, finds 
that— 
(1) the prolonged Federal domination of Indian service programs has served to retard 
rather than enhance the progress of Indian people and their communities by depriving 
Indians of the full opportunity to develop leadership skills crucial to the realization of 
self-government, and has denied to the Indian people an effective voice in the planning 
and implementation of programs for the benefit of Indians which are responsive to the 
true needs of Indian communities, and 
(2) the Indian people will never surrender their desire to control their relationships both 
among themselves and with non-Indian governments, organizations, and persons. 
 

25 U.S.C. § 5301(a). And, 

(b) Secretarial policy. 
(1) It is the policy of the Secretary to facilitate the efforts of Indian tribes and tribal 
organizations to plan, conduct and administer programs, functions, services and activities, 
or portions thereof, which the Departments are authorized to administer for the benefit of 
Indians because of their status as Indians. The Secretary shall make best efforts to remove 
any obstacles which might hinder Indian tribes and tribal organizations including 
obstacles that hinder tribal autonomy and flexibility in the administration of such 
programs. 
 

25 C.F.R. § 900.3 (Policy statements for regulations governing the ISDEAA). “The ISDEAA 

promotes the long-standing federal policy of encouraging Indian self-determination, giving 

Indian tribes control over the administration of federal programs benefiting Indians.” FGS 

Constructors, 64 F.3d at 1234. ISDEAA authority is replete with references supporting the tribes’ 

authority, autonomy, flexibility, control, etc. over the planning and administration of ISDEAA 

programs for the benefit of Indian communities. 
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(a) The RMP Contract Explicitly Grants the Tribe 
Discretion to Condition Performance on Policy 
Factors, Including Economic Factors Such as 
Availability of Funding. 

 
 There are no specific regulations governing the RMP. Gishi Decla, at ¶5. Accordingly, 

there are no mandatory regulations specifically dictating how maintenance under the RMP is to 

be performed. That alone gives rise to the presumption of discretion. “[W]hen no federal 

mandate is found, the employee’s conduct is considered to be the product of judgment or choice 

and the Court’s initial inquiry is satisfied.” Demery, 246 F. Supp. 2d at 1065.14 In addition, the 

RMP Contract establishes from the outset that maintenance decisions are subject to social, 

economic, and political policy considerations: 

The Tribe seeks to contract all road maintenance and related function required to 
preserve, upkeep and restore eligible Indian Reservation Roads, including but not limited 
to the BIA Road system and Tribal Road system located on the Reservation, rights-of-
way and structures, as nearly as possible or practicable to their original condition within 
available funding, 
… 
The degree or extent of maintenance to be performed shall be in accordance with Tribal 
standards and specifications contained in this Contract. The frequency and type of 
maintenance shall be at the discretion of the authorities charged thereof, taking into 
consideration traffic requirements, weather conditions and the availability of funds. 
 

Red Wing Ex. 1, RMP Contract, Sec. (a)(2)(emphasis added). The “Tribal standards and 

specifications” are identified in the RMP Contract, and are themselves explicitly subject to 

economic policy decisions by the Tribe: 

Road Maintenance Program Standards. Subject to the availability of funding, the Tribe 
shall administer the Road Maintenance program, functions, services and activities 
contracted herein to ensure - to the greatest extent feasible given the limitations of 
contract funding - the safety of Indian Reservation Road (IRR) Program [now known as 
TTP] roads and bridges. Until such time as Tribal Road Maintenance standards are 

 
14 Cf., Gaubert, 499 U.S. 315, 324 (“if a regulation allows the employee discretion, the very 
existence of the regulation creates a strong presumption that a discretionary act authorized by the 
regulation involves consideration of the same policies which led to the promulgation of the 
regulations.”). 
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developed by the Tribe that meet or exceed applicable federal standards, and until the 
Secretary, with the input of the IRR Program Coordinating Committee, develops the IRR 
Transportation Facilities Maintenance Management System (TFMMS), the Secretary 
must accept as interim standards any Tribal maintenance standards that meet or exceed 
applicable Federal standards. Interim standards include: 
… 
(c) Other applicable Federal, State or local government maintenance standards as may be 
negotiated in an ISDEAA road maintenance sefl [sic] determination contract. 
 

Id., Sec. (b)(4)(C)(emphasis added).  

 The Tribe has not developed its own Tribal Road Maintenance standards. Red Wing 

Decla. at ¶6. The Secretary of the Interior has not developed the IRR Transportation Facilities 

Maintenance Management System. Gishi Decla. at ¶12. Accordingly, the RMP Contract allowed 

the BIA and the Tribe to agree to a different set of allowable standards, including “State … 

maintenance standards.” Red Wing Ex. 1, RMP Contract, Sec. (b)(4)(C)(c). The Tribe and BIA 

agreed to the following: “The Tribe elects to adopt, as Tribal Road Maintenance Standards, the 

most current Road Maintenance Standards of the State of North Dakota Department of 

Transportation, and State of South Dakota Department of transportation, as appropriate, to carry 

out the activities authorized under this Contract.” Id. at Sec. (b)(4)(D). The Tribe adopted—and 

the Secretary of Interior accepted—“the most current Road Maintenance Standards of the State 

of North Dakota Department of Transportation” (“ND-DOT Maintenance Standards”) for the 

Tribe’s administration of the RMP Contract. 

 Importantly, however, compliance with the ND-DOT Maintenance Standards is not itself 

a mandatory requirement for purposes of the DFE. The Tribe’s compliance with the ND-DOT 

Maintenance Standards is conditioned upon policy choices by the Tribe about, inter alia, how it 

chooses to allocate and prioritize its limited resources: “Subject to the availability of funding, the 

Tribe shall administer the Road Maintenance program … to ensure – to the greatest extent 
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feasible given the limitations of contract funding – the safety of Indian Reservation Road (IRR) 

Program roads and bridges.” Red Wing Ex. 1, RMP Contract, Sec. (b)(4)(C)(emphasis added).  

 Similar language appears in the “Purpose” section of the RMP Contract: “The Tribe 

seeks to contract all road maintenance and related function required to preserve, upkeep and 

restore eligible Indian Reservation Roads … as nearly as possible or practicable to their original 

condition within available funding. Red Wing Ex. 1, RMP Contract, at Sec. (a)(2)(emphasis 

added). And, “Subject to the availability of appropriated funds, the Contractor [Tribe] shall 

administer the programs, services, functions, and activities identified in this Contract … .” Id. at 

Sec. (c)(3)(emphasis added). Taking into account social, economic, and political policy 

objectives, the Tribe may exercise judgment and choice: “The Contractor [Tribe] shall exercise 

full discretion over the funds made available subject only to the provisions of this contract and 

Federal law.” Id. at Attachment 2, Sec. C, Sec. 1(1)(c) (emphasis added). 

 The Eighth Circuit has spoken directly to this issue; Walters, supra, is on all fours with 

the instant case. In Walters three separate accidents on a BIA road at Cheyenne River Sioux 

Indian Reservation resulted in a death, injuries, and property damage. As here, the plaintiffs 

contended their injuries and damages were proximately caused by the negligence of the BIA in 

failing to properly inspect, sign, and maintain the BIA road. Estate of Walters v. United States, 

CIV 05-3007, 2006 WL 8453000 (D.S.D. March 29, 2006)(aff’d Walters v. United States, 474 

F.3d 1137 (8th Cir. 2007)). Ruling the DFE applied, barring suit, the District Court observed: 

“The regulations cited by plaintiffs do not mandate any particular conduct as to the graveling, 

grading, removing washboard conditions, warning of road conditions, or closing roads. The 

regulations provide broad discretion to maintain reservation roads ‘subject to the availability of 
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funds.’” Estate of Walters, 2006 WL 8453000 at *3 (referencing 25 C.F.R. § 170.6 (2004) re 

availability of funds).15 

 “BIA regulations allow the BIA to exercise discretion in the maintenance of roads. There 

is a presumption that ‘the [BIA’s] acts are grounded in policy when exercising that discretion.’” 

Id. at *4 (quoting Demery, 357 F.3d at 833). The Estate of Walters court noted, “[D]ay-to-day 

decisions as to road maintenance involve choice or judgment as to which of a range of 

permissible courses is the wisest. BIA discretion in when and to what extent to blade, gravel or 

otherwise maintain a gravel road is grounded in regulatory policy and is shielded from tort 

liability by the discretionary function exception.” Id. The same is true with respect to “failure to 

warn” claims: 

As to any claimed lack of warning signs, the question of whether to post any warning 
sign involves a discretionary function. 
 

The BIA’s first decision (whether to warn or not) is susceptible to a policy 
analysis that weighs the benefits of warning (e.g., increased safety) with its costs 
(e.g., the cost of erecting warnings). That decision satisfies Berkovitz because 
these are issues of social, political, and economic policy. See C.R.S., 11 F.3d at 
801-02; Layton v. United States, 984 F.2d 1496, 1504 (8th Cir. 1993), cert. 
denied, 510 U.S. 877, 114 S.Ct. 213, 126 L.Ed.2d 170 (1993). 
 

Estate of Walters, 2006 WL 8453000 at *5 (quoting Demery, 357 F.3d at 834). 

 
15 25 C.F.R. § 170.6 (2004), “Maintenance of Indian Roads” provides, “Subject to the 
availability of funds the Commissioner shall maintain, or cause to be maintained, those approved 
roads on the Federal-Aid Indian Road System.” In the Walters DFE decisions the key factor was 
the policy-based discretion granted the BIA through the regulatory language: “Subject to the 
availability of funds.” In the time since the Walters cases were decided, 25 C.F.R. Pt. 170 was 
amended and renumbered; but, it continued to contain regulatory language having the same 
operative effect as the 2004 version’s “Subject to the availability of funds.” Published December 
7, 2016, the version of 25 C.F.R. Pt. 170 in effect now, and at the time of the washout, has the 
“Subject to availability of funding” language in 25 C.F.R. § 170.803, “To what standards must a 
Tribal transportation facility be maintained?” (2016)(“Subject to availability of funding, Tribal 
transportation facilities must be maintained …) discussed, infra. (Emphasis added). 
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 In affirming Estate of Walters, the Eighth Circuit amplified the District Court’s decision 

with respect to the policy-based discretion engendered in the applicable 25 C.F.R. Pt. 170 

regulation: “Because the applicable regulations expressly required the BIA to consider the 

availability of funds in deciding whether to perform maintenance on its roads, we conclude the 

district court correctly held the discretionary function exception shields the government from suit 

in this case.” Walters, 474 F.3d at 1140 (emphasis added). Where controlling authority builds in 

flexibility based on the availability of resources, the judgment or choice of the agency involves 

the exercise of policy-based discretion: 

[T]he statute expressly requires the Corps to consider the “relation of the ultimate cost of 
such work” to the other factors in deciding whether to do the work. Where a statute or 
policy requires a particular government action, it has no discretionary function immunity 
based on its choice to spend its money doing something else instead. But where a statute 
or policy plainly requires the government to balance expense against other desiderata, 
then considering the cost of greater safety is a discretionary function. 
 

Nat’l Union Fire Ins., 115 F.3d at 1421-22 (citation omitted).  

 Even putting Walters aside, here there is no mandatory directive requiring the Tribe to  

perform maintenance in a specific way. Instead, consistent with the purpose and policy of the 

ISDEAA, the Tribe is authorized to use its own judgment and choice: “The frequency and type 

of maintenance shall be at the discretion of the authorities charged thereof, taking into 

consideration traffic requirements, weather conditions and the availability of funds.” Red Wing 

Ex. 1, RMP Contract, Sec. (a)(2)(emphasis added). “Decisions concerning what constitutes 

‘practicable’ require the exercise of discretion which is protected by FTCA § 2680(a).” 

Rosebush, 119 F.3d at 442. Phrases like “as nearly as possible or practicable,” “within available 

funding,” and “to the greatest extent feasible given the limitations of contract funding,” do not 

rise to the level of mandatory directives under the DFE. The use of conditional or permissive 

language rather than mandatory terms helps show when provisions are merely guidelines rather 
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than mandatory requirements. See Herden, 726 F.3d at 1047. Here, the words used reflect the 

availability of choice or judgment, i.e. discretion. 

 Also instructive is Metter v. U.S. Army Corps of Engineers, 9 F. Supp. 3d 1090 (D. Neb. 

2014)(“Metter I”), aff’d, Metter v. United States, 785 F.3d 1227 (8th Cir. 2015)(“Metter II”) 

which involved a situation where the U.S. Army Corps of Engineers (“USACE” or “the Corps”) 

removed two sections of guardrails along a USACE road along the Missouri River where 

fishermen routinely parked their vehicles. The guardrails were removed to allow USACE heavy 

equipment to access the riverbank for repairs. After those repairs were completed, USACE did 

not put the removed guardrails back in place. Instead, USACE decided to put in new posts to 

replace posts that had deteriorated. USACE engaged a contractor to install the new posts and 

guardrails. After the contractor started work USACE removed the remaining guardrails and 

posts. The contractor failed to complete the work and a new contractor was given the job and 

later completed it. In the interim, however, when the guardrails were down, a truck parked along 

the road slipped out of gear, rolled down the bank, and struck and killed a fisherman. Metter I, 9 

F. Supp. 3d at 1093-95. 

 The plaintiffs brought a negligence action alleging:  

(1) failing to replace the guardrails in a timely fashion when the Corps knew or should 
have known that members of the public would be fishing on the river bank, (2) failing to 
“make a reasonable inspection of the parking area to determine if it was safe for public 
use,” (3) failing to “properly maintain a reasonably safe parking area,” and (4) failing to 
warn the public of the ‘hazardous condition’ presented by the lack of guardrails. 
 

Metter I, 9 F. Supp. 3d at 1096. The claims are similar to those made by Plaintiffs in the instant 

case. See generally Doc. 1 at ¶¶17, 24, 60-61. 

 In ruling DFE applied, the District Court determined there were no regulations that 

“imposed a specific, mandatory duty upon the Corps to install or maintain (or to not remove) 
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guardrails, to provide warnings, or to restrict parking along the [road].” Metter I, 9 F. Supp. 3d at 

1097. In the absence of mandatory directives, USACE had discretion. On the issue of whether 

the conduct subject to discretion was of a type Congress intended to insulate under the DFE, the 

Metter I opinion, id. at 1099, cited Baum v. United States, 986 F.2d 716, 724 (4th Cir. 1993). 

Baum said: 

In light of the nature of Baum and Leedy’s maintenance argument, we are of the opinion 
that the Park Service’s judgment in this regard falls as squarely within the discretionary 
function exception as do its decisions with respect to design and construction. The 
decision of how and when to replace a major element of a substantial public facility is, 
like the decisions involving design and construction, at bottom a question of how best to 
allocate resources. Such a decision is inherently bound up in considerations of economic 
and political policy, and accordingly is precisely the type of governmental decision that 
Congress intended to insulate from judicial second guessing through tort actions for 
damages. While we do not suggest that every maintenance decision of every government 
actor is so policy-based as to fall within the discretionary function exception, on the facts 
of this case we should reach no other result. 

 
986 F.2d at 724 (emphasis added). Metter I also relied on Rich v. United States, 119 F.3d 447 

(6th Cir. 1997)(after a car crashed through a guardrail, USACE’s decision to replace guardrail 

with another of the same design was protected by DFE even though two people were killed a 

month later crashing through the new guardrail). Metter I, 9 F. Supp. 3d at 1099. 

[T]he decision to remove the guardrails pending their replacement was susceptible to the 
same policy analysis as the initial decision to replace them. The decision to remove the 
guardrails pending their replacement was, at its core, simply another decision regarding 
how and when to replace the guardrails. When the Corps made its initial decision, it 
could have made any number of choices: to do nothing, to replace the guardrails at a later 
date, or to remove the existing guardrails without replacing them. The freedom to make 
any of these choices—socially desirable or not—is a necessary consequence of the 
Corps’ discretion. 
 

Id. at 1100 (emphasis added). In the instant case, the Tribe’s authority to set maintenance and 

construction priorities is a classic exercise of policy-based discretion of the nature the DFE was 

designed to shield. “The decision to replace the guardrails required the Corps to balance the 

overall purpose of the [road] with the recreational uses of the area, the allocation of funds, and 
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the safety of drivers and fishermen.” Id. at 1099. 

 The Eighth Circuit affirmed in Metter II, concluding “The decision to replace the 

guardrails was made in the context of the operation of a much larger project—the Corps’ duty to 

maintain the associated recreation areas and facilities—and the Corps had authority to decide 

how to best effectuate those duties.” Metter II, 785 F.3d at 1231. See Red Wing Decla. at ¶3 

(noting the Tribe is responsible for nearly 200 miles of roads under the TTP Contract and RMP 

Contract). 

More importantly, the Corps need not have made a “conscious decision regarding policy 
factors,” so long as the decision to remove the guardrails was susceptible to a “balancing 
of public policy objectives.” Kiehn v. United States, 984 F.2d 1100, 1105 (10th 
Cir.1993)(internal marks omitted). Here, as the district court observed, the Corps had to 
“balance the overall purpose of Training Dike Road with the recreational uses of the area, 
the allocation of funds,” the timing of repairs and maintenance work, “and the safety of 
drivers,” anglers, and other users. 
 

Metter II, 785 F.3d at 1233. See also Harrell v. United States, 443 F.3d 1231, 1236 (10th Cir. 

2006)(“The court readily concludes that the Coast Guard’s decisions concerning whether and 

when to service the buoy at issue in this case were policy-based. As suggested in the pertinent 

regulation, and as reflected in the record before the court, decisions about whether and when to 

service the buoy with which Mr. Harrell allided turn on the availability and allocation of agency 

resources.”).  

 The RMP Contract is freighted with discretion. Conduct under it is subject to judgment 

and choice by the Tribe, and is of the type Congress intended to shield with the DFE. 
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(b) 25 C.F.R. Pt. 170 and the TTP Contract 
Explicitly Grant the Tribe Discretion to 
Condition Performance on Policy Factors, 
Including Economic Factors Such as Availability 
of Funding. 

 
 Likewise, conduct under 25 C.F.R. Pt. 170 and the TTP Contract is open to the exercise 

of discretion. The regulations governing the TTP explicitly say adherence to the maintenance 

standards is subject to economic policy. The very first clause of 25 C.F.R. § 170.803, “To what 

standards must a Tribal transportation facility be maintained?” prefaces and limits all that 

follows in the regulation: “Subject to availability of funding, Tribal transportation facilities must 

be maintained under either: … or (b) Another Tribal, Federal, State, or local government 

maintenance standard negotiated in an ISDEAA road maintenance self-determination contract or 

self-governance agreement.” (emphasis added).16 The TTP Contract conforms to that grant of 

 
16 The presence of the language “must be maintained” does not convert § 170.803 into a 
mandatory directive eliminating discretion because those words cannot be read in isolation, apart 
from the limiting prefatory language “Subject to availability of funding.” The prefatory language 
mandates the consideration of alternatives, the weighing of factors, or the application of policy 
priorities bounded by practical concerns, namely what projects does the Tribe wish to prioritize 
based on utility, safety, financial constraints, and other social, economic, and political policy 
considerations. 
 

Certainly, the Plaintiffs need to point to regulatory language that mandates a course of 
action to avoid the first part of the discretionary-function exception. But the mere use of 
verb forms that indicate mandatory action is insufficient as a matter of law for us to infer 
a non-discretionary function. Where the regulatory language “mandates” the 
consideration of alternatives, the weighing of factors, or the application of policy 
priorities bounded by practical concerns, the language leaves to the decisionmaker’s 
discretion how best to fulfill such “mandatory” priorities. A regulatory requirement’s 
mere use of the imperative form of a verb does not take it outside the exception. 

 
Clark v. United States, 695 F. App’x 378, 385–86 (10th Cir. 2017). And, 

 
The existence of some mandatory language does not eliminate discretion when the 
broader goals sought to be achieved necessarily involve an element of discretion. 
Blackburn, 100 F.3d at 1429 (policy manuals mandating warnings necessarily involved 
discretion); Valdez v. United States, 56 F.3d 1177, 1179 (9th Cir.1995)(management 
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discretion, using the same and similar language.17 Through the RMP Contract the Tribe had 

already adopted the ND-DOT Maintenance Standards, and the RMP Contract has analogous 

limiting language. 

(c) The ND-DOT Road Maintenance Standards Do 
Not Contain Mandatory Requirements with 
Respect to Maintenance, Inspection, or Warning 
of Hazards. 

 
 The Tribe’s adherence to the ND-DOT Maintenance Standards is subject to the same 

discretionary social, economic, and political policy considerations as the RMP Contract and the 

TTP Contract and the DFE analysis should end there, in favor of the United States. However, 

putting aside for the sake of argument the Tribe’s explicit and inherent discretion to administer 

those programs, Plaintiffs did not identify any mandatory requirements in the ND-DOT Road 

Maintenance Standards. The ND-DOT Road Maintenance Standards in effect in July 2019 were 

(1) Maintenance Operations Manual 2017 (Red Wing Decla. at ¶7, Red Wing Ex. 3); and, (2) 

 
guidelines, though using mandatory language, are mandatory only in the sense that they 
set forth broad policy goals attainable only by the exercise of discretion); Childers v. 
United States, 40 F.3d 973, 974 (9th Cir.1995)(statutes and procedures determining 
whether to post signs or close trails require discretion). 

 
Miller v. United States, 163 F.3d 591, 595 (9th Cir. 1998). See also Rosebush, 119 F.3d at 442 
(holding that provision mandating immediate correction of high-priority hazards is rendered 
discretionary by plain limiting language “to the extent practicable”). 
17  The [Tribe] agrees to administer the program, services, functions and activities (or 

portions thereof) listed in subsection (a)(2) of the Contract in conformity with the 
following standards: … (C) Program Standards. Subject to the availability of funding, the 
Tribe shall administer the 25% Tribal Transportation Program’s program, functions, 
services and activities contracted herein, to the greatest extent feasible given the 
limitations of contract funding, under the regulations in 25 CFR Part 170 – Tribal 
Transportation Program. 
 

Red Wing Decla. at ¶5, at Red Wing Ex. 2, TTP Contract, Sec. (b)(4)(C). And, “Subject to the 
availability of appropriated funds, the Contractor shall administer the programs, services, 
functions, and activities identified in this Contract … .” TTP Contract, Sec. (c)(3). 
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NDDOT Snow and Ice Control Manual 2018-2019. (Red Wing Decla. at ¶7, Red Wing Ex. 4). 

The United States has not identified mandatory specific directives within the ND-DOT Road 

Maintenance Standards with respect to maintenance, inspection, or hazard-warning standards. 

(d) Plaintiffs’ Complaint Does Not Identify 
Mandatory, Specific Maintenance, Inspection, or 
Hazard-warning Requirements. 

 
 Having addressed the Tribe’s discretion to make policy-based decisions about 

administering its road maintenance programs, the United States turns to the allegations of the 

Complaint. While Plaintiffs do not identify them as mandatory federal statutes, regulations, or 

policies for purposes of DFE, Plaintiffs’ Complaint alleges the following authorities in support of 

its claims. These authorities do not, however, rise to the level of mandatory specific directives 

that would defeat DFE. 

 Plaintiffs cite 23 U.S.C. § 202(a)(8)(B)(i)(“The Bureau of Indian Affairs shall retain 

primary responsibility, including annual funding request responsibility, for Bureau of Indian 

Affairs road maintenance programs on Indian reservations.”) for the proposition that BIA owes a 

non-delegable duty to inspect, maintain, and erect warning signage for culverts along roads in the 

Standing Rock reservation. Doc. 1 at ¶17. First, Section 202(a)(8)(B)(i) simply directs that BIA 

must continue requesting funds to operate the RMP, notwithstanding the TTP’s allowance for 

Tribes to use a portion of their TTP funds for maintenance activities. BIA has done that. Gishi 

Decla. at ¶6. Second, even if Section 202(a)(8)(B)(i) could be considered a broad policy 

statement suggesting a general safety requirement, which it is not, such a statement is insufficient 

to make a directive mandatory for purposes of DFE. 

Similarly, in order to exclude the applicability of the exception, a statute, regulation, or 
policy must be sufficiently specific such that the “employee has no rightful option but to 
adhere to the directive.” Gaubert, 499 U.S. at 322 (quoting Berkovitz, 486 U.S. at 536). 
Accordingly, broad, generalized directives do not take the conduct outside the exception. 

Case 1:21-cv-00081-DLH-CRH   Document 9   Filed 08/13/21   Page 28 of 49



29 

Employees and agents subject to such broad directives continue to retain discretion to act 
within the parameters of the general directive. See, e.g., Kennewick Irrigation District v. 
United States, 880 F.2d 1018, 1026 (9th Cir. 1989)(“ Berkowitz thus establishes that a 
safety or engineering standard operates to remove discretion under the FTCA when it is 
embodied in a specific and mandatory regulation or statute which creates clear duties 
incumbent upon government actors. A general statutory duty to promote safety ... would 
not be sufficient”)(emphasis in original); Blackburn, 100 F.3d at 1430 (“While the said 
policy guidelines certainly outline general policy goals regarding visitor safety, the means 
by which [National Park Service] employees meet these goals necessarily involves an 
exercise of discretion”). Plaintiff has not presented any evidence of a specific statute or 
regulation that imposes a duty on USFS to classify its roads in a certain way or maintain 
those roads in accordance with specific criteria. Accordingly, it is left to USFS 
employees to determine “when and how to take action,” the USFS is “not bound to act in 
a particular manner” in classifying and maintaining this Level 2 road or installing and 
maintaining the fence, and, therefore, the exercise of authority is discretionary. Gaubert, 
at 329.  
 

Mattle v. U.S., CV-12-10157-JFW(FFMx), 2013 WL 11328421, at *7 (C.D. Cal. Nov. 26, 

2013)(footnote omitted). And, 

We are of opinion that this very general, sweeping language is insufficient to remove 
questions of design and construction of guardrails on the parkway from the discretion of 
the National Park Service. Baum and Leedy simply read too much into this language 
when they argue that the direction “to provide a ... safe[ ] and suitable approach for 
passenger-vehicle traffic” constitutes a mandatory statute, regulation, or policy within the 
meaning of Gaubert and Berkovitz. Surely such language cannot be interpreted as 
removing all safety-related decisions from the discretion of the agency administering the 
project. 
 

Baum, 986 F.2d at 721–22. 

 The existence of a general mandate to an agency to achieve a general goal, such as 

ensuring and promoting safety, does not preclude the existence of DFE, so long as the mandating 

authority does not specifically dictate how the general mandate is to be achieved and details are 

left to the discretion of the agency. Archambault v. United States, 82 F. Supp. 3d 961, 965–66 

(D.S.D. 2015)(broad mandate to provide health care leaves implementation of the mandate to the 

discretion of the agency, which can best determine how to use resources effectively). Further,  

Where Congress has delegated the authority to an independent agency or to the Executive 
Branch to implement the general provisions of a regulatory statute and to issue 
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regulations to that end, there is no doubt that planning level decisions establishing 
programs are protected by the discretionary function exception, as is the promulgation of 
regulations by which the agencies are to carry out the programs. In addition, the actions 
of Government agents involving the necessary element of choice and grounded in the 
social, economic, or political goals of the statute and regulations are protected. 

 
Gaubert, 499 U.S. at 323.  
 
 Plaintiffs next point to 23 U.S.C. § 204(a), Doc. 1 at ¶17, an authorization for the Federal 

Lands Access Program (“FLAP”). FLAP is separate from the TTP and the RMP and inapplicable 

here. The FLAP provides funding only to States, not tribes or BIA, and uses a formula based on 

data from Federal land management agencies, excluding the BIA. See 23 U.S.C. § 204(b)(1),(2). 

 Plaintiffs also cite “Indian Affairs Manual, BIA Transportation Facilities Maintenance 

Handbook,” Section 1.3 (“the BIA Region and Agency Offices are responsible for proper 

maintenance of BIA transportation facilities (using DOI funds) to protect the public investment 

and provide safe transportation for tribal members and the general public.”). Doc. 1 at ¶17. This 

document, also referred to as “82 IAM,” is a draft document that has never been approved by the 

Director of the Bureau of Indian Affairs. Gishi Decla. at ¶13. As such, it cannot create a 

mandatory requirement for BIA or the Tribe. The draft status of the 82 IAM is confirmed on 

BIA’s website; 82 IAM is not present there because it was never finalized and made available for 

posting. See U.S. Department of the Interior, Indian Affairs Manual https://www.bia.gov/policy-

forms/manual (accessed July 23, 2021). Gishi Decla. at ¶13. The introductory paragraphs to that 

webpage, the official electronic BIA Indian Affairs Manual, include the following: “The IAM 

Index is a work in progress and changes regularly as programs update their policies in 

conjunction with changing organizational structure and program responsibilities. Note that 

Chapters without document links either: have not yet been developed, or are in 

development/review by the appropriate program office (but not yet final and available for 
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posting).” The official electronic BIA Indian Affairs Manual has no live link for Part 82 Road 

Maintenance; Title 82 is “Reserved” and the issue date is left blank.  

 The ISDEAA, designed to give the sovereign tribes deference to make decisions about 

how to administer their own programs, explicitly excuses the tribes from compliance with such 

extraneous materials. “Except as specifically provided in the Act, or as specified in subpart J, an 

Indian tribe or tribal organization is not required to abide by any unpublished requirements such 

as program guidelines, manuals, or policy directives of the Secretary, unless otherwise agreed to 

by the Indian tribe or tribal organization and the Secretary, or otherwise required by law.” 25 

C.F.R. § 900.5. There is nothing in the TTP Contract or the RMP Contract whereby the Tribe 

agrees to any requirements other than the ND-DOT Road Maintenance Standards. The non-final 

draft document Plaintiffs cite is not in effect and is not controlling authority for BIA or the Tribe; 

82 IAM cannot create any mandatory obligation for purposes of DFE.  

 Plaintiffs cite 25 C.F.R. Appendix to Subpart E of Part 170 (“functions [that] cannot be 

included in self-determination contracts . ... . Ensuring the safe use of roads and bridges.”) as 

controlling authority in this case. Doc. 1 at ¶18. However, the cited provision of 25 C.F.R. Pt. 

170, at Appendix to Subpart E, sub. (q), “BIA regional offices’ responsibilities for bridges:” does 

not apply here. The KRC is not a bridge because it was too narrow to meet the 23 C.F.R. § 

650.305 definition of “bridge.” The KRC’s diameter was less than 20 feet, making it ineligible to 

be listed on the National Bridge Inventory (“NBI”). The KRC was not listed on the NBI. Gishi 

Decla. at ¶10; see also 23 U.S.C. § 202(b)(1)(E)(“All bridges in the inventory shall be recorded 

in the national bridge inventory administered by the Secretary under section 144.”). 

 Finally, Plaintiffs make a number of unsupported pronouncements about the United 

States’ duties, e.g. the United States had a duty “to inspect, maintain, and erect warning signage 
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for culverts along roads in the Standing Rock reservation” (Doc. 1 at ¶19); “Pursuant to the 638 

contract” the United States “had a duty to safely inspect, maintain, and erect signage warning of 

unsafe conditions for BIA Highway 3’s culverts” (Id. at ¶79) and identifying the United States 

negligence as including “a. Failure to inspect the culvert for safety and structural integrity; b. 

Failure to maintain the culvert’s safety and structural integrity; and c. Failure to erect signage 

warning of the culvert’s extreme safety hazard.” (Id. at ¶80).  

 As discussed above, the ISDEAA, the RMP Contract, TTP Contract, and 25 C.F.R. Pt. 

170, all give the Tribe policy-based discretion in the operation of its maintenance activities. 

Moreover, the ND-DOT Maintenance Standards to which the Tribe agreed do not contain any 

mandatory inspection or duty to warn of hazardous condition provisions and prescribe no 

specific course of action the Tribe must take. Moreover, there is ample authority for the 

proposition that inspections and warnings are discretionary governmental activities of the kind 

the DFE was designed to protect and are susceptible to the exercise of policy-based judgment 

and choice. 

 Eighth Circuit case law supports the application of the DFE to Plaintiffs’ claims of failure 

to warn or inspect. “[T]he decision of whether to issue warnings cannot be ‘boiled down to a 

simple recognition of the existence of some hazard. The entire process, including identifying 

hazards, determining which hazards require a warning, and determining how and when and 

where the warning should proceed, involves discretion.’ [Terbush v. United States, 516 F.3d 

1125, 1137 (9th Cir. 2008)]; see also Demery, 357 F.3d at 833–34.” Metter I, 9 F. Supp. 3d at 

1102-03. 

In Layton, we concluded the United States Forest Service’s “decision whether or not to 
issue warnings [was] susceptible to policy analysis [because] it involve[d] balancing 
safety against cost: the more effort the Forest Service expended to discover dangers and 
warn contractors of them, the greater the safety benefit but also the greater the cost to the 
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government.” Id. at 1504–05; accord Hinsley, 516 F.3d at 673 (“[T]he decision to warn 
is, at its core, a policy decision.”); Demery v. U.S. Dep’t of Interior, 357 F.3d 830, 834 
(8th Cir.2004)(concluding the “decision ... whether to warn ... is susceptible to a policy 
analysis” because it requires balancing interests like “increased safety ... with ... the cost 
of erecting warnings”). 
 

Metter II, 785 F.3d at 1232. 

 In Demery, the plaintiff sued under the FTCA for negligent failure to warn after his wife 

drowned when the snowmobile on which she was a passenger was driven into open water on 

Belcourt Lake. BIA maintained an aeration system on the lake that prevented a portion of it from 

freezing. The District Court dismissed the case on DFE grounds; the Eighth Circuit affirmed, 

holding “The BIA, however, had no policy to warn, adequately or otherwise. Thus, each of the 

BIA’s decisions (whether to warn or not and, if so, how to warn) is protected by the 

discretionary-function exception because each of them is a discretionary decision grounded in 

policy analysis.” Demery, 357 F.3d at 834. “Decisions concerning the proper response to hazards 

are protected from tort liability by the discretionary function exception. … Furthermore, 

decisions whether and how to make federal lands safe for visitors require making policy 

judgments protected by the discretionary function exception. … Finally, the decision whether to 

warn of potential danger is a protected discretionary function.” Rosebush, 119 F.3d at 443 

(citations omitted). 

 Discretion is also invoked in the context of inspections: 

For this reason, our court has repeatedly characterized discretion in the context of safety 
inspections or safety warnings as susceptible to policy choice due to the need to balance 
safety against governmental efforts and costs and the need for professionals on the 
ground to adapt to the conditions they face in determining how to expend limited 
resources in the efforts to identify dangers.  
 

Buckler, 919 F.3d at 1052 (noting “the inspector at issue in the present case was neither stationed 

permanently at one mine nor provided with unlimited resources to guarantee safety.”). 
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Additionally, even if Plaintiffs had identified a mandatory requirement to inspect, they could not 

tie such a requirement to a corresponding mandatory, specific duty to maintain given the 

discretion established with respect to maintenance responsibilities. 

The Plaintiffs have not demonstrated that the Forest Service’s failure to annually inspect 
or to maintain public records of those inspections caused their injuries. Even if the 
inspections might have revealed dangerous conditions, as the district court explained the 
Plaintiffs have identified only a discretionary duty or function to determine specifically 
how to remediate those specific conditions and thereby potentially avert their injuries. 
The district court therefore properly concluded that the duty to perform and document 
annual inspections did not give rise to a viable FTCA claim.  
 

Clark, 695 Fed. Appx. at 386-87 (emphasis added). 

b) DFE Part Two – Is the conduct in question susceptible to 
social, economic, or political policy analysis? 

 
 If the first part of the DFE test—does the conduct in question involve judgment or 

choice—is met, the second part of the DFE test inquires into whether the government actor’s 

judgment or choice was “based on considerations of social, economic, and political policy.” 

Layton, 984 F.2d at 1499 (citing Berkovitz, 486 US at 536–37). The Eighth Circuit recently said 

its precedent demonstrates “unequivocally that the concept of policy considerations is broadly 

inclusive and sweeps into its folds many seemingly narrow decisions.” Buckler, 919 F.3d at 1052 

(citing Herden, supra). Indeed, when the conduct is “susceptible to policy analysis,” the DFE 

applies whether or not the defendant actually “engaged in conscious policy-balancing.” Herden, 

726 F.3d at 1047 (citing C.R.S., 11 F.3d at 801); see also 28 U.S.C. § 2680(a). “The focus of the 

inquiry is not on the agent’s subjective intent in exercising the discretion conferred by statute or 

regulation, but on the nature of the actions taken and on whether they are susceptible to policy 

analysis.” Gaubert, 499 U.S. at 325 (emphasis added). 

 And, “When established governmental policy allows a Government agent to exercise 

discretion, it must be presumed that the agent’s acts are grounded in policy when exercising that 
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discretion.” Demery, 357 F.3d at 833 (quoting Gaubert, 499 U.S. at 324). “The plaintiff must 

rebut this presumption. Otherwise, the court will ‘presume the decision was based on public 

policy considerations.’” Id. (citation omitted); see also, Chantal v. U.S., 104 F.3d 207, 212 (8th 

Cir. 1997); Four v. U.S. ex rel. BIA, 431 F. Supp. 2d 985, 993 (D.N.D. 2006). “To view the 

presumption [that government agents’ discretionary acts are grounded in policy] otherwise 

would confuse the government’s duty to promote safety with a duty to ensure safety. See Varig 

Airlines, 467 U.S. at 821, 104 S.Ct. 2755 (‘The FAA has a statutory duty to promote safety in air 

transportation, not to insure it.’)” Buckler, 919 F.3d at 1052-53 (emphasis in original). 

 Congress’s decision to cede decision-making authority to the Tribe under the ISDEAA is 

itself fundamentally a policy grounded decision. The ISDEAA contains a “Congressional 

declaration of policy”: 

(a) Recognition of obligation of United States 
The Congress hereby recognizes the obligation of the United States to respond to the 
strong expression of the Indian people for self-determination by assuring maximum 
Indian participation in the direction of educational as well as other Federal services to 
Indian communities so as to render such services more responsive to the needs and 
desires of those communities. 
 
(b) Declaration of commitment 
The Congress declares its commitment to the maintenance of the Federal Government’s 
unique and continuing relationship with, and responsibility to, individual Indian tribes 
and to the Indian people as a whole through the establishment of a meaningful Indian 
self-determination policy which will permit an orderly transition from the Federal 
domination of programs for, and services to, Indians to effective and meaningful 
participation by the Indian people in the planning, conduct, and administration of those 
programs and services. In accordance with this policy, the United States is committed to 
supporting and assisting Indian tribes in the development of strong and stable tribal 
governments, capable of administering quality programs and developing the economies 
of their respective communities. 
 

25 U.S.C. § 5302. Inherent in the Tribe’s self-determination role is the Tribe’s discretion to 

prioritize maintenance activities based on considerations of social, economic, and political 

policy. Plaintiffs’ argument that the United States “owes a non-delegable duty to inspect, 
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maintain, and erect warning signage for culverts along roads in the Standing Rock reservation” 

(Doc. 1 at ¶17) is incorrect and a denial of Tribal sovereignty, stripping tribes of the ability to 

engage in meaningful self-determination and making illusory the discretion granted by Congress 

under the ISDEAA. 

 At the time of the washout the Tribe had actively been exercising its discretion with 

respect to the RMP and the TTP. The Tribe had been working to repair or replace the KRC at 

least as far back as 2014, where it appears on the TTIP for Fiscal Years 2014 and 2015. Red 

Wing Decla. at ¶8, Red Wing Ex. 5, at SRRD 005484. The KRC was a massive piece of 

infrastructure, approximately 9 feet in diameter and 178 feet long. Red Wing Decla. at ¶8. As 

noted in Metter I, “The decision of how and when to replace a major element of a substantial 

public facility is, like the decisions involving design and construction, at bottom a question of 

how best to allocate resources. Such a decision is inherently bound up in considerations of 

economic and political policy, and accordingly is precisely the type of governmental decision 

that Congress intended to insulate from judicial second guessing through tort actions for 

damages.” Metter I, 9 F. Supp. 3d at 1099 (quoting Baum, 986 F.2d at 724)(emphasis added). 

 Before the washout, the Tribe, with its engineers, had determined the Tribe would replace 

the KRC and was actively pursuing that objective. Plaintiffs allege BIA—and by implication, the 

Tribe under its self-determination contracts—“chose to do nothing” and “did nothing” with 

respect to the KRC. Doc. 1 at ¶¶1, 25. The Tribe and BIA were not “doing nothing.” The Tribe 

had entered into the Design Contract with BIA in 2018 to fund the design engineering for re-

lining or replacement of the KRC. Red Wing Decla. at ¶10, Red Wing Ex. 6. The Design 

Contract covered, “[c]ompletion of survey, environmental, and design to slipline and potentially 
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replace a culvert [the KRC] on BIA Route 3 with a concrete box culvert, 1.3 miles north of state 

line.” Id. at Red Wing Ex. 6, Design Contract at DOI 010463. 

 The “slipline” mentioned in Design Contract is a method by which a new liner is placed 

in an existing culvert; after assessment by engineers retained by the Tribe, the Tribe decided the 

KRC would be replaced, rather than re-lined. Red Wing Decla. at ¶10. Accordingly, prior to the 

July 9, 2019 washout the Tribe had requested an ISDEAA self-determination contract for the 

construction of a new culvert to replace the KRC. This resulted in the 2019 Construction 

Contract between the Tribe and BIA in the amount $1,478,817.35 for construction of the 

replacement culvert. Unfortunately, final approval and construction of the new culvert did not 

occur until after the washout. Red Wing Decla. at ¶11, Red Wing Ex. 7.  

 These efforts show the Tribe did not ignore or fail to exercise its discretion in 

maintaining BIA Route 3; indeed, the Tribe had been actively exercising its discretion and 

working towards replacement of the culvert for years. See Estate of Walters, 2006 WL 8453000 

*3 (finding BIA did not fail to exercise its discretion in maintaining the road; “[t]he amount of 

maintenance, the monies spent on it, and the allocation of personnel to attend to it, are the types 

of choices that the discretionary function exceptions were designed to shield.”). 

 Here, the Tribe rightfully exercised its discretion by identifying the RMP and TTP 

projects it wished to undertake and prioritizing them on the basis of social, economic, and 

political policies. The Tribe had, over the course of several years, taken concrete and material 

steps to advance repair or replacement of the KRC. Exercise of this policy-based discretion is 

both explicitly set out (e.g. in 25 C.F.R. § 170.803 “Subject to availability of funding,” or in self-

determination contract language consistent with the ISDEAA), or recognized as implied and/or 

presumed (e.g. in the absence of mandatory directives for specific actions, or in exercise of 
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functions Courts recognize as “susceptible to policy analysis” or “involving an element of 

judgment or choice”). Such conduct falls squarely within the DFE and bars Plaintiffs’ FTCA 

claims. Because the United States has not waived its sovereign immunity under such 

circumstances, the Court lacks subject-matter jurisdiction and the Complaint must be dismissed. 

B. In the Alternative, the Court Lacks Subject-Matter Jurisdiction Over Claims 
Plaintiffs Failed to Administratively Exhaust and Must Dismiss These 
Claims. 

 
Plaintiffs failed to exhaust administrative remedies for several claims they raise in their 

Complaint, specifically Count II, Trudy Peterson’s Survival Claim; Count IV, James Vander 

Wal’s Survival Claim; and the portion of Count V raising claims on behalf of Sonja Willard. In 

the event the Court does not dismiss the Complaint on discretionary function grounds, the Court 

should dismiss these claims under Rule 12(b)(1) for lack of subject-matter jurisdiction. 

1. The FTCA Requires Exhaustion of Administration Remedies. 

 The FTCA is the exclusive waiver of sovereign immunity for actions sounding in tort 

against the United States and delineates the required procedure for bringing such claims. See 28 

U.S.C. §§ 1346(b) and 2671–2680. This waiver of sovereign immunity is limited in nature. For 

example, the FTCA “provides that an ‘action shall not be instituted upon a claim against the 

United States for money damages’ unless the claimant has first exhausted his administrative 

remedies.” McNeil v. United States, 508 U.S. 106, 107 (1993)(quoting 28 U.S.C. § 2675(a)). 

Specifically: 

 [a]n action shall not be instituted upon a claim against the United States for money 
damages for injury or loss of property or personal injury or death caused by the 
negligent or wrongful act or omission of any employee of the Government while acting 
within the scope of his office or employment, unless the claimant shall have first 
presented the claim to the appropriate Federal agency and his claim shall have been 
finally denied by the agency in writing and sent by certified or registered mail. 

 
28 U.S.C. § 2675(a) (emphasis added). 
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Department of Justice regulations implementing the FTCA state a claim is deemed 

properly presented only:  

when a Federal agency receives from a claimant, his duly authorized agent or legal 
representative, an executed Standard Form 95 or other written notification of an 
incident, accompanied by a claim for money damages in a sum certain for injury to or 
loss of property, personal injury, or death alleged to have occurred by reason of the 
incident; and the title or legal capacity of the person signing, and is accompanied by 
evidence of his authority to present a claim on behalf of the claimant as agent, executor, 
administrator, parent, guardian, or other representative. 
 

28 C.F.R. § 14.2(a) (emphasis added). 

The Eighth Circuit has “long held that compliance with § 2675(a)’s presentment 

requirement is a jurisdictional precondition to filing an FTCA suit in federal district court.” 

Mader v. United States, 654 F.3d 794, 805 (8th Cir. 2011)(en banc); see also Hennager v. United 

States, Case No. 3:19-cv-00258, 2020 WL 7024481, *2 (D.N.D. Nov. 30, 2020)(“Strict 

compliance with the presentment requirement is essential before turning to federal district court 

for relief.”)(citing Mader, 654 F.3d at 805). If a plaintiff files suit without first having submitted 

a timely and complete claim for administrative determination, the suit must be dismissed. 

McNeil, 508 U.S. at 111–13. “The plaintiff has the burden of pleading and proving that he has 

satisfied the presentment requirement.” Harris v. United States, No. 18-cv-0424, 2018 WL 

5726212, at *2 (W.D. Mo. Nov. 1, 2018)(citing Sanchez v. United States, 49 F.3d 1329, 1329–

30 (8th Cir. 1995)). 

2. The Peterson and Vander Wal Estates Failed to Present Survival 
Claims for Trudy Peterson and James Vander Wal.  

 
Both Jade Mound, Personal Representative of Trudy Peterson (“Peterson Estate”) and 

Ron Vander Wal, Personal Representative of Jim Vander Wal (“Vander Wal Estate”) 

(collectively “the Estates”) presented administrative tort claims to Interior through their 
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attorneys’ letter dated September 9, 2020.18 The SF-95 on which the Peterson Estate presented 

its claim included a Property Damage claim for $23,335.06, and a Wrongful Death claim for 

$1,597,982.16. The Peterson Estate’s SF-95 did not include a Personal Injury claim. Pock Decla. 

at ¶4.1 and Pock Ex. 1. The SF-95 on which the Vander Wal estate presented its claim included 

a Wrongful Death claim for $1,130,722.24. Pock Decla. at ¶4.5 and Pock Ex. 5. The Vander Wal 

Estate’s SF-95 did not include Property Damage or Personal Injury claims. Id. 

Despite the Estates not raising Personal Injury claims before Interior, the Complaint now 

includes Personal Injury Survival Claims on behalf of Trudy Peterson and James Vander Wal. 

Doc. 1 at ¶¶65–67, 75–77. The Complaint alleges that as a “direct and proximate result of 

Defendant’s negligence” Trudy Peterson and James Vander Wal suffered non-economic 

damages including “pain; suffering; physical impairment; mental anguish; emotional distress; 

fear of further injury, loss, or illness; loss of a substantial portion of [her/his] prior enjoyment of 

the amenities of life; embarrassment; humiliation and all other damages recoverable under 

N.D.C.C. § 32-03.2. …” Id. 

“A litigant may not base any part of his tort action against the United States on claims 

that were not first presented to the proper administrative agency.” McCoy v. United States, 264 

F.3d 792, 795 (8th Cir. 2001), cert. denied, 535 U.S. 1053 (2002). “To confer jurisdiction for a 

subsequent civil claim, the administrative claim must ‘narrate facts from which a legally trained 

reader would infer’ a legal claim.” Beattie v. United States, No. 97-916, 1998 WL 668042, at 

 
18 Under North Dakota law, the decedent’s estate is the proper party to bring a survival action.  
See Weigel v. Lee, 752 N.W.2d 618, 621–22 (N.D. 2008)(“Survival statutes ‘are remedial in 
nature, and are intended to permit recovery by the representatives of the deceased for damages 
the deceased could have recovered had he lived . ... A survival action merely continues in 
existence an injured person’s claim after death as an asset of his estate.’”)(quoting Sheets v. 
Graco, 292 N.W.2d 63, 66–67 (N.D. 1980)). 
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*11 (D. Minn. July 16, 1998)(quoting Murrey v. United States, 73 F.3d 1448, 1452 (7th Cir. 

1996)). “Although the Eighth Circuit has held it will ‘liberally construe an administrative charge 

for exhaustion of remedies purposes,’ it has also noted the distinction between a claim lacking 

specificity and a claim which was never made.” Hennager v. United States, No. 3:19-cv-258, 

2020 WL 7295832, at *5 (D.N.D. Nov. 4, 2020), report and recommendation adopted, Hennager, 

2020 WL 7024481 (citing Allen v. United States, 590 F.3d 541, 544 (8th Cir. 2009)). “A plaintiff 

may not proceed with a claim in federal district court where crucial facts forming the basis of 

that claim were omitted from the administrative claim.” Id. (citing Howard v. United States, No. 

4:16-cv-687, 2018 WL 8729584, at *6 (E.D. Ark. June 8, 2018)(holding the plaintiff failed to 

exhaust administrative remedies when she neglected to “mention or describe what type of 

complications followed” the decedent’s fall and the parties involved); Edwards v. United States, 

57 F. Supp. 3d 938, 950 (D. Minn. 2014)(explaining the court lacked jurisdiction over the 

plaintiff’s negligence claim because she did not include facts aligning with the elements of 

negligence in her administrative claim)).  

It is clear from the face of the Peterson Estate’s SF-95 and the Vander Wal Estate’s SF-

95 that both Estates raised an administrative claim for wrongful death, but neither presented a 

personal injury survival claim on behalf of their respective decedents. Section 8 of the SF-95 is 

entitled “Basis of Claim” and directs the claimant to “[s]tate in detail the known facts and 

circumstances attending the damage, injury or death, identifying persons and property involved, 

the place of occurrence and the cause thereof. Use additional pages if necessary.” In Section 8, 

the Peterson Estate wrote: 

In the early morning hours on July 9, 2019, after heavy rains, a section of BIA Highway 
3 on the Standing Rock Reservation in North Dakota washed out and created large 
chasm in the highway. Soon after, around 5:00 a.m., Trudy Peterson drove to her job at 
the Indian Health Service Clinic in Ft. Yates which took her on this section of BIA 
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Highway 3. Due to the large size of the washout and darkness Trudy Peterson drove into 
the chasm unaware it was there and was killed. 
 

Pock Decla. at ¶4.1 and Pock Ex. 1. The Peterson Estate’s statement in Section 8 did not allege 

any facts relevant to a claim for emotional distress damages on the part of Trudy Peterson, such 

as pain, suffering, mental anguish, or the like, or even allege a gap in time between the accident 

and Ms. Peterson’s death. Id. 

Further, Section 12 of the SF-95 form is entitled “Amount of Claim.” Id. Section 12 

provides four blank boxes for the claimant to specify the amount sought in the claim. The boxes 

are labeled “12a. Property Damage,” “12b. Personal Injury,” “12c. Wrongful Death,” and “12d. 

Total.” The SF-95 instructs “failure to specify a sum certain will render your claim invalid and 

may result in forfeiture of your rights.” The Peterson Estate completed Section 12 as follows: 

  

Id. The blank box for “Personal Injury” shows the Peterson Estate did not raise a personal injury 

survival claim on its SF-95.  

Section 8 of the Vander Wal Estate’s SF-95 contains nearly identical language, again 

omitting any facts relevant to a claim for emotional distress damages on the part of Jim Vander 

Wal, or a gap in time between his accident and death: 

In the early morning hours on July 9, 2019, after heavy rains, a section of BIA Highway 
3 on the Standing Rock Reservation in North Dakota washed out and created large 
chasm in the highway. Soon after, around 5:00 a.m., Jim Vander Wal drove on this 
section of BIA Highway 3. Due to the large size of the washout and darkness, Jim 
Vander Wal drove into the chasm unaware it was there and was killed. 

 
Pock Decla. at ¶4.5 and Pock Ex. 5. The Vander Wal Estate completed Section 12, Amount of 

Claim, as follows: 
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Id. Like the Peterson Estate, the Vander Wal Estate did not raise a personal injury survival claim 

on its SF-95. Id.  

 Moreover, a “legally trained reader” would not “infer” a personal injury survival action 

claim from the Estates’ SF-95s, or indeed from their thousands of pages of supporting 

documentation. Beattie, 1998 WL 668042, at *11 (quotation omitted). Under North Dakota law, 

a survival claim is a “separate and distinct cause of action” from a wrongful death claim. Sheets, 

292 N.W.2d at 66. As explained by the North Dakota Supreme Court: 

Conceptually, survival actions are quite different from wrongful death actions. Each 
provides a separate and distinct remedy for a different kind of loss. Wrongful death 
actions are intended to compensate the survivors of the deceased for the losses they 
have sustained as a result of a wrongful killing. ... .Survival statutes, on the other hand, 
are remedial in nature and are intended to permit recovery by the representatives of the 
deceased for damages the deceased could have recovered had he lived. A survival 
action merely continues in existence an injured person’s claim after death as an assert 
of his estate, while a wrongful death action is an entirely new cause of action for the 
benefit of those persons who bear a close relationship to the deceased and who have 
suffered injury as a result of [the] wrongful death. 

 
Sheets, 292 N.W.2d at 66–67 (internal citations omitted). Further, “losses recoverable by 

survivors in wrongful death actions often include the prospective loss of earnings and 

contribution; prospective expenses; loss of services; loss of companionship, comfort, and 

consortium; and mental anguish and grief.” Sheets, 292 N.W.2d at 66 (citation omitted). In 

contrast, “[t]he elements of damages recoverable under survival statutes are generally as follows: 

conscious pain and suffering; medical expenses; funeral and burial expenses; and loss of 

earnings, usually from the time of injury to the time of death.” Sheets, 292 N.W.2d at 67 (citation 

omitted). Additionally, wrongful death claims and survival claims accrue at different times and 

have different statutes of limitation under state law. A wrongful death claim accrues “at the time 
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of the death of the party injured,” and is subject to a two-year statute of limitations. N.D.C.C. § 

28-01-18(4); Sheets, 292 N.W.2d at 67. In contrast, “[s]urvival actions accrue ... not at the time 

of the death of the injured party, but at the time the deceased was first injured.” Sheets, 292 

N.W.2d at 67. In the case of a personal injury survival action, a decedent’s representative must 

commence the action within six years from the time the decedent was first injured. N.D.C.C. § 

28-01-16(5); see also Hulne v. Int’l Harvester Co., 322 N.W.2d 474, 477 (construing N.D.C.C. § 

28-01-26 to grant representatives an additional year to bring a claim if decedent dies in the last 

year of the statutory period). One could not “infer” that because the Estates presented claims for 

wrongful death they, without more, also presented claims for personal injury on behalf of the 

decedent. 

Moreover, while “[t]he United States is not charged with mining the record for potential, 

but unidentified, facts from which a claim might be inferred,” Beresford v. United States, No. 

3:16-cv-00056, 2017 WL 11188291, at *6 (S.D. Iowa Jan. 10. 2017), a review of the nine other 

SF-95s and more than 8,600 pages of supporting documentation that Plaintiffs submitted to 

Interior does not reveal any mention or affirmation indicating the Peterson or Vander Wal 

Estates intended to present personal injury claims separate and distinct from their claims for 

wrongful death. The United States has not been able to locate in the administrative record any 

allegations of pain, suffering, mental anguish, emotional distress, or the like that Trudy Peterson 

or James Vander Wal may have experienced between the time of their accidents and their deaths 

or, in fact, that any such gap in time existed. 

Several courts have considered whether a claimant administratively presented a personal 

injury survival claim in addition to a wrongful death claim. Those courts found that the claimants 

did not present a personal injury survival claim where, as here, they did not identify a personal 
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injury claim on the face of the SF-95, or otherwise allege facts that would support a personal 

injury claim independent of a wrongful death claim. In Harris v. United States, the plaintiff filed 

suit under the FTCA bringing claims for “Lost Chance of Survival” and “Wrongful Death” 

related to the death of her husband from alleged medical malpractice. No. 18-cv-0424, 2018 WL 

5726212, at *1 (W.D. Mo. Nov. 1, 2018). Before filing suit, the plaintiff submitted an SF-95 to 

the agency on which she claimed $1,250,000 in the “Wrongful Death” and “Total” damages 

boxes, but left the boxes for “Property Damage” and “Personal Injury” blank. The court held 

“[b]y leaving the ‘Personal Injury’ space blank, Plaintiff indicated that she was not pursuing a 

personal injury claim and that her sole claim against Defendant was for wrongful death.” Id. at 

*2. The Court further noted that under state law, “wrongful death and lost chance of survival 

claims are separate and distinct causes of action,” and the plaintiff’s wife had not provided the 

agency any evidence of her authority to bring a claim on behalf of her husband’s estate. Id. at *3. 

The court dismissed the claim for Lost Chance of Survival. 

 Similarly, in Hayden v. United States, the court found the plaintiff’s administrative claim 

for wrongful death did not assert a lost chance of survival clam. No. 4:12-cv-2030, 2013 WL 

1148967, at *3 (E.D. Mo. March 19, 2013). Again, in that case, in box 12c of the SF-95, the 

plaintiff had “identifie[d] the claim against the United States only as one for ‘WRONGFUL 

DEATH.’” Id. The court dismissed the plaintiff’s lost chance of survival claim.  

 Pickard v. United States is also instructive. No. 18-cv-2372, 2019 WL 329570, at *4 (D. 

Kan. Jan. 25, 2019). There the court considered whether the administrative wrongful death claim 

of the decedent’s son Jerry Cedar (“Cedar”), which the agency denied, contained a survival 

claim. Id. If Cedar’s administrative claim included a survival claim, then the estate’s separate 
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survival action in federal district court would have been untimely as filed more than six months 

after Cedar received notice that the agency denied this claim. Id.  

 The court noted that in Kansas, “[a] survival action allows the personal representative of 

the decedent’s estate to recover damages accrued by the injured party between the time of injury 

and death, including pain and suffering experienced by the injured party between the time of 

injury and the time of death.” Id. In holding Cedar’s administrative claim did not include a 

survival claim, the court noted that on his SF-95, Cedar identified the “basis of claim” as 

“Wrongful Death due to negligence of attending ER Physician and staff at Leavenworth Kansas 

VA.” Id. The court found “[n]othing in this section, then, would notify the government that Jerry 

Cedar intended to assert a survival claim on behalf of the Estate.” Id. Further, the court noted that 

on Section 12 of his SF-95, Cedar had filled in only the box marked “Wrongful Death” and 

“Total” with “5.2 million US dollars” each and left the other two boxes blank. Id. The court 

found 

[b]y leaving the “Personal Injury” space blank, Jerry Cedar indicated that he was not 
pursuing a personal injury claim and that his sole claim against the government was for 
wrongful death. Moreover, by failing to assign any dollar amount to a claim for 
personal injury, no personal injury claim was ever presented to the VA even if Jerry 
Cedar intended to assert one. 
 

Id. (internal citation omitted). 

 Turning to Cedar’s narrative attachment to his SF-95, the court addressed the United 

States’ argument that the allegations contained therein showed Cedar was pursuing a survival 

claim. Id. The court disagreed with the United States, finding 

The allegations are clearly directed to the harm suffered by Jerry Cedar rather than to 
any personal injury sustained by the decedent. Jerry Cedar asserts that his father’s 
death caused “sorrow and mental anguish” to him; that the care that his father 
received was appalling to him, Jerry Cedar; and that he lost his father’s 
companionship. Nothing in the narrative indicates that Jerry Cedar was pursuing a 
personal injury claim on behalf of the estate. 
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Id. The court held “[i]n short, neither Jerry Cedar’s SF-95 form nor his narrative attachment can 

reasonably be interpreted to give notice of a survival claim.” Id.  

 Here, neither Estate presented a personal injury survival claim on their SF-95s. Further, 

neither Estate alleged facts that would show it intended to present a personal injury survival 

claim independent of a wrongful death claim. The Court should follow the reasoning of Harris, 

Hayden, and Pickard and find that the Estates failed to administratively raise and exhaust 

personal injury survival claims on behalf of the decedents, and dismiss these claims.  

3. Mrs. Willard Did Not Present an Administrative Tort Claim. 
 

Count V of the Complaint alleges a claim on behalf of Sonja Willard (“Mrs. Willard”), 

specifically Paragraph 85, which states “[a]s a direct and proximate result of Defendant’s 

negligence, Sonja Willard has suffered, and will continue to suffer, a loss of services, society, 

companionship, comfort, consortium, mental anguish, and grief as well as other non-economic 

damages recoverable under N.D.C.C. §§ 32-2119 and 32-03.2-04.” Doc. 1 at ¶85. However, Mrs. 

Willard never presented an administrative claim to Interior before joining this suit and thus failed 

to exhaust administrative remedies for her claim.  

“If there are multiple claimants, each claimant must submit his or her own administrative 

claim before pursuing an FTCA lawsuit.” Hennager, 2020 WL 7295832, at *5 (citing Simms by 

and through Vaughn v. United States, No. 4:19-cv-1201, 2019 WL 4451257, at *2 (E.D. Mo. 

Sept. 17, 2019)). “A spouse with a consortium claim must file an administrative claim before the 

spouse can proceed in district court.” Allen v. United States, No. 2:07-cv-2, 2008 WL 11441847, 

at *1 (D.N.D. Feb. 6, 2008). 

 
19 N.D.C.C. § 32-21 is North Dakota’s wrongful death statute and would not appear to apply in 
the case of Mrs. Willard, whose husband survived the incident. 
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Mrs. Willard did not submit an administrative claim to Interior. Pock Decla. at ¶¶4, 6. 

Mr. Willard did submit an administrative claim on which he noted he is married, Pock Decla. at 

¶4.10 and Pock Ex. 10, but this alone was insufficient to present a claim on behalf of Mrs. 

Willard. Manko v. United States, 830 F.2d 831, 839–40 (8th Cir. 1987)(husband’s administrative 

claim, which noted he was married, was insufficient to give agency adequate notice of wife’s 

“purely derivative claim for loss of consortium,” raised for first time in complaint); Allen, 2008 

WL 11441847, at *1 (husband, who failed to file an administrative claim, could not maintain an 

action for loss of consortium even though wife had filed a timely administrative claim for her 

own injuries related to medical treatment); Azizi ex rel. Azizi v. United States, 338 F. Supp. 2d 

1057, 1060–61 (D. Neb. 2004)(child’s individual administrative claim was “not sufficient under 

the FTCA to serve as notice to the government of potential loss-of-consortium claims by other 

family members that could be derived from [child’s] claim”). 

Because Mrs. Willard failed to present a claim for her own personal injuries, the Court 

should dismiss her claim for lack of subject-matter jurisdiction.  

CONCLUSION 

 For the foregoing reasons the Court should dismiss the Complaint in its entirety, with 

prejudice, for lack of subject-matter jurisdiction because the United States is entitled to immunity 

from suit under the discretionary function exception to the Federal Tort Claims Act. 

 Alternatively, Count II, Trudy Peterson’s Survival Claim; Count IV, James Vander Wal’s 

Survival Claim; and the portion of Count V raising claims on behalf of Sonja Willard, should be 

dismissed for failure to exhaust administrative remedies.  The Court lacks subject-matter 

jurisdiction over those claims for which sovereign immunity has not been waived. 
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Dated: August 13, 2021   NICHOLAS W. CHASE 
Acting United States Attorney 
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