
 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

Cr. No. 21-119 (NEB/LIB) 

 

UNITED STATES OF AMERICA, 

GOVERNMENT’S RESPONSE TO 

DEFENDANT’S OBJECTIONS TO 

MAGISTRATE JUDGE’S REPORT AND 

RECOMMENDATION 

Plaintiff, 

v. 

DESCART AUSTIN BEGAY, JR., 

 

Defendant. 

The United States of America, by and through its undersigned attorneys, submits its 

response to Defendant Descart Austin Begay, Jr.’s (Begay) objections (ECF No. 82) to 

Magistrate Judge Brisbois’s Report and Recommendation (ECF No. 81—R&R), which 

denied his motions to suppress statements (ECF No. 26) and Tribal Court plea agreement 

(ECF No. 27). Unless otherwise stated, for the reasons below, in the government’s 

responses (ECF Nos. 49, 73, 75), and the R&R, the government requests this Court overrule 

Begay’s objections and adopt the R&R.  

BACKGROUND 

 The procedural and factual background of this case are fully set out in the 

government’s post-hearing briefing (ECF Nos. 73 at 1-6, 75 at 1-4), as well as the R&R 

(ECF No. 81 at 17-21, 28-30), hereby incorporated by reference. The following is a brief 

recitation of the salient facts.  

On Friday, July 3, 2020, Begay was arrested by the Red Lake Police Department 

(RLPD) for sexual assault. On July 6, 2020, then-FBI Special Agent (SA) Justin 
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Montgomery and RLPD Criminal Investigator (CI) Garrett Dietman—neither armed—

interviewed Begay who was in custody in the Red Lake Detention Center (RLDC). See 

generally, Gov’t Ex. 1; Tr.1 at 55. The recorded interview is 49 minutes and 50 seconds in 

length. Gov’t Ex. 1.  

Montgomery advised Begay of his Miranda rights. Tr. 61; Gov’t Ex. 1 at 00:36 to 

00:57. Begay waived his rights orally and in writing. Gov’t Ex. 1 at 00:10 to 2:46, 2:59 to 

3:22; Gov’t Ex. 2; Tr. at 61-62. CI Dietman related that Begay appeared to understand his 

rights, did not appear to be under the influence of narcotics or alcohol, and did not appear 

to be in any discomfort. Tr. 63-64. Lastly, Begay was never threatened or coerced during 

the interview. Id. at 60; see generally Gov’t Ex. 1.  

On July 9, 2020, Begay was arraigned on his sexual assault charges in Tribal court. 

See Gov’t Ex. 5; Def. Ex. 6. At his arraignment, Begay was addressed by Tribal Judge 

Christopher Allery, who asked Begay if he understood his rights, and acknowledged Sonny 

Johnson’s representation: 

Judge: Mr. Begay, do you need me to read through your rights at this 

time or do you understand your rights? 

  Begay: [Unintelligible] 

  Judge:  Do you understand?  

  Begay: [Silent] 

  Judge:  Okay, alright. Mr. Johnson, are you representing Mr. Begay? 

  Defense: Yes, your honor.  

 

 
1 Transcript of Record (Tr.), United States of America vs. Descart Austin Begay, Jr., 21-

cr-119 (NEB/LIB), District of Minnesota (ECF No. 66). 
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 On August 6, 2020, the Tribal court held Begay’s pretrial conference, where Begay 

was again represented by Mr. Johnson. See Gov’t Ex. 6; Def. Ex. 8.  

On February 8, 2021, Begay signed a plea agreement to resolve his Tribal court 

case. Gov’t Ex. 4 at 2. On February 12, 2021, with Mr. Johnson and Begay present, the 

Tribal court signed and accepted Begay’s plea agreement. Gov’t Ex. 4 at 1; Gov’t Ex. 7; 

Def. Ex. 8. Begay was sentenced to 365 days in jail. See Gov’t Ex. 4 at 1-2.  

While Begay’s Tribal court case proceeded, the BCA provided updated forensic 

reports to the government on October 12, November 16, and January 27, 2020. Gov’t Ex. 

8 at 1-6.  

After Begay’s was sentenced in Tribal court, the BCA provided two updated 

forensic reports to the government on February 16 and March 15, 2021. Gov’t Ex. 8 at 7-

12.  

The Report and Recommendation. 

After the September 8 and 14, 2021 hearings, and review of pre- and post-hearing 

briefing by the parties, Magistrate Judge Brisbois issued his R&R on January 6, 2022 (ECF 

No. 81). Begay objects to the R&R’s denial of both his motions to suppress. ECF No. 82.  

Begay generally argues the “R&R misstates the factual record, misapplies the law, 

and presumes facts unsupported by the record.” Id. at 1. Specifically, Begay objects to the 

R&R’s (1) requirement that Begay “conclusively verify” violations of his due process 

rights; (2) finding that Begay was represented in Tribal Court; (3) finding that the Tribal 
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record was incomplete; (4) determination that improper federal and Tribal coordination did 

not occur; and (5) denial of his motion to suppress statements.  

Though Begay objects, the R&R correctly decided each issue based on the facts and 

applicable law. Begay’s specific objections are addressed below.  

ARGUMENT 

“A district judge may refer to a magistrate judge for recommendation a defendant’s 

[…] motion to suppress evidence[.]” Fed. R. Crim. P. 59(b)(1). In reviewing a magistrate 

judge’s R&R, the district court “shall make a de novo determination of those portions of 

the report or specified proposed findings or recommendations to which objection is made.” 

28 U.S.C. § 636(b)(1)(C); see also D. Minn. L.R. 72.2(b). A district judge “may accept, 

reject, or modify, in whole or in part, the findings or recommendations made by the 

magistrate judge.” Id. 

A. Begay Failed to Meet His Burden To Prove A Due Process Violation. 

The R&R correctly concluded that Begay failed to meet his burden to prove a due 

process violation. ECF No. 81 at 32-33; see also United States v. Miller, No. 12-CR-1867 

WJ, 2014 WL 12796762 at *4 (D.S.D. Apr. 11, 2014) (“[T]he Defendant has the burden to 

show by a preponderance of the evidence that his prior convictions are constitutionally 

invalid [and h]e must do so using affirmative evidence[.]”) (emphasis added); see also 

United States v. Miller, 20 F.3d 926, 932 (8th Cir. 1994); United States v. Eldridge, 984 

F.2d 943, 947 (8th Cir. 1993); United States v. Day, 949 F.2d 973, 982 (8th Cir. 1991).  
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Begay acknowledges his burden but takes issue with the R&R’s “conclusively 

verify language” he describes as “an analytical framework which itself constitutes an error 

of law.” However, the R&R did not create its analytical framework from the ether, but 

rather from one of the very cases Begay cites:  

Instead of providing affirmative evidence comparable to Bundy’s plea 

proceeding transcript which conclusively verified that Bundy’s rights were 

violated, our Defendant merely points out that the judgment and the order of 

closure documents do not explicitly show that the judge followed Rule 12(c) 

of the NRCP. Such ambiguity or silence in the record is not affirmative 

evidence and cannot be used to overcome the presumption of regularity. 

 

Miller, 2014 WL 12796762 at *5 (emphasis added). 

Begay is not subject to an elevated burden, but one that is imposed on every similarly 

situated defendant.  

 Additionally, Begay’s assertion that the facts fulfill his burden is incorrect. The 

R&R correctly determined that Begay’s due process rights were not abridged. ECF No. 81 

at 32-33. First, the Tribal court attempted to advise Begay of his rights at Tribal court 

arraignment:  

Judge: Mr. Begay, do you need me to read through your rights at this 

time or do you understand your rights? 

  Begay: [Unintelligible] 

  Judge:  Do you understand?  

  Begay: [Silent] 

    

The record evidence suggests the Tribal court’s satisfaction with Begay’s non-verbal 

response. Further, Begay was represented by Mr. Johnson during each Tribal court 

appearance. See generally Gov’t Exs. 5-7. As the R&R explains, “Defendant was 
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represented by counsel throughout his tribal court proceedings and there is no indication 

nor argument that counsel was ineffective during Defendant’s tribal proceedings.” ECF 

No. 81 at 32. The defendant bears the burden of producing such an argument. A missing 

portion of an audio does not provide sufficient evidence that, more likely than not, Begay’s 

rights were violated. It merely proves a lack of audio. Similarly, the lack of Begay’s tribal 

counsel’s signature on his plea agreement does not evidence, more likely than not, that his 

counsel never advised him of his rights. It merely proves a missing signature. Again, the 

burden is not on the government to fill gaps the way Begay sees fit: 

At a minimum, then, a defendant pointing to a silent or missing record of a 

prior plea proceeding must begin by also submitting an affidavit or its 

equivalent asserting that the defendant’s plea was in fact not voluntary or 

was lacking the necessary understanding, and specifying in detail the factual 

support for such assertion. Self-serving conclusory statements would be 

unavailing ... [but] [a]ffidavits or testimony by judges, government and 

defense attorneys, probation officers, and others involved in and 

knowledgeable about the challenged proceedings, and directly supporting the 

defendant’s position, would be probative. 

 

Id.  

 

 Considering Begay’s acknowledgement of his rights during his tribal court 

arraignment, and the presence of counsel at his three tribal court hearings, Begay has not 

presented or proffered any evidence that a due process violation occurred. As such, and as 

the R&R correctly concludes, Begay has failed to meet his burden.2 

 
2 Begay also argues the R&R incorrectly claimed that Begay must successfully collaterally 

attack his conviction in Tribal court before any relief can be federally granted. See ECF 
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B. Begay Was Sufficiently Represented in Tribal Court.  

The R&R “assume[d] that Defendant was informed of his rights by counsel.” ECF 

No. 81 at 34; See e.g., United States v. Gillette, 3:17-CR-30122-RAL, 2018 WL 3151642 

at *5 (D.S.D. Jan. 29, 2018); C.f., United States v. Bundy, 966 F.Supp.2d 1175 (D.N.M. 

2013) (“[s]ince there is no indication in the transcript that Defendant was represented by 

counsel, the Court will not assume that Defendant was informed of her rights by counsel.). 

Begay argues that his counsel is not an “attorney” and therefore such a premise is flawed.  

Begay is correct that Sonny Johnson is not a state licensed attorney. Nevertheless, 

Begay’s argument is without merit in this context. Courts have held that a ‘tribal advocate’ 

or ‘lay counsel,’ licensed or not, is sufficient when using a conviction in federal court for 

the purposes of satisfying a predicate element of a charged offense. See e.g., United States 

v. Long, 870 F.3d 741, 747 (8th Cir. 2017) (“Because lay counsel are admitted to practice 

before the tribal court, we conclude that [defendant] was represented by counsel in the 

tribal-court proceeding within the meaning of 18 U.S.C. § 921(a)(33)(B)3, and that his 

 
No. 82 at 8. As Begay has failed to meet his burden, the government does not believe 

further analysis is needed. However, the government concedes that the Court has the 

authority to suppress the use of Begay’s tribal court conviction as an admission of guilt 

during a federal trial if this Court finds that a Constitutional due process violation occurred 

in Tribal court.  

 
3 The statute provided pertains to definitions within the unlawful use of firearms Chapter 

in the United States Code.  
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conviction there thus constituted a valid predicate offense[.]”). The government contends 

a similar conclusion should occur here.  

Additionally, Begay contends that the record is absent of any counsel by Mr. 

Johnson. ECF No. 82 at 10. Begay’s provides no evidence that Mr. Johnson did not in fact 

counsel Begay. The presumption is one of regularity—that represented defendants are 

adequately informed of their rights by their counsel. Bundy, 966 F.Supp.2d at 1179. An 

absent signature alone does not signify more.  

C. The Court Could Reasonably Conclude Begay’s Tribal Record Was Incomplete. 

 

Given the pattern of Tribal court conduct in the audio recordings of Begay’s 

arraignment and pretrial hearings, and the absence of such a pattern in Begay’s sentencing 

hearing4, the court could reasonably conclude Begay’s Tribal record was incomplete. 

Begay asserts that such a reasoned conclusion is “highly implausible. ECF 82 at 11. 

Regardless, the absence of an audio recording during a sentencing hearing has no bearing 

on whether his rights under the Red Lake Tribal Code were violated, or whether Begay met 

his burden to prove as much, as audio recordings are not a right guaranteed therein. 

Accordingly, the government requests such absence not be considered in the context of 

whether due process was properly afforded.  

 

 
4 The audio recording (Gov’t Ex. 7) begins with a back and forth regarding days left on 

Begay’s sentence. Unlike the other recordings entered into evidence (Gov’t Exs. 5 and 6), 

Begay’s case was not formally announced. 
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D. The R&R Addressed and Dismissed Begay’s Argument of Improper Inter-

Agency Collusion.  

 

Begay argues the R&R did not “address (or even acknowledge) evidence regarding 

such impermissible coordination.” ECF No. 82 at 12. Such an argument is patently false. 

The R&R adequately addressed, analyzed, and concluded that the evidence of interagency 

cooperation did not rise to the impermissible level Begay wishes to it to be. R&R at 35-36. 

Begay claims that the government did not need the DNA evidence because he 

admitted to consensual sex with the victim in his post-Miranda statement. Begay has not 

stipulated to admission of his statement. In fact, Begay has moved to suppress and is 

objecting—as is his right—to the R&R’s determination of the statement’s admissibility. 

Similarly, the government has a right to present its case within accordance of law. Though 

Begay believes that government “cannot be said to have been credibly waiting on the 

results of any DNA testing,” the fact remains that Begay does not dictate when the 

government should indict, or when enough evidence is, well, enough evidence. Nor does 

waiting on pending DNA results amount to scintilla of any inference that impermissible 

collusion was afoot. The government’s want of final DNA results does not a Machiavellian 

scheme make. The R&R correctly concluded that the government’s receipt of pending 

DNA results did not amount to evidence of actual collusion between the federal and tribal 

governments.  
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E. Begay’s Statement was Knowing and Voluntary (and Intelligent). 

The R&R correctly concluded that Begay’s statement Montgomery and CI Dietman 

was made knowingly, voluntarily, and intelligently. Begay objects and contends that his 

July 6, 2020, statement should be suppressed because Begay “possesses diminished 

intellectual capacities, cannot read, and did not possess a full awareness of the consequence 

of his Miranda waiver.” ECF No. 82 at 13. Begay’s recorded statement is clear, and despite 

the difficulties he may have, his statement was made in full awareness of his rights and the 

consequences of waiving those rights.  

Begay’s interview was audio recorded and clearly captured Begay’s knowing and 

intelligent Miranda waiver. Montgomery read Begay’s Miranda rights aloud, and 

subsequently asked Begay—many times—if he understood. Given this, Begay inability to 

read has no bearing here because it is the advisement of Miranda rights that is 

Constitutionally mandated and not the medium in which they are advised.  

Additionally, Begay signed the Miranda waiver form. A written waiver “carries a 

significant weight in determining whether [the defendant’s] wavier [is] knowing and 

intelligent.” United States v. Gallardo, 495 F.3d 982, 991 (8th Cir. 2007) (citing North 

Carolina v. Butler, 441 U.S. 369, 373 (1979)). Even if Begay had not signed the form, his 

actions—of answering questions cooperatively—after specifically being advised of his 

rights and being given time to question investigators about those rights, imply knowledge 
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and intelligence. See, Butler, 441 U.S. 373. All told, Begay may not have been able to read, 

but the evidence proves that he knowingly and intelligently waived his Miranda rights.  

Further, the R&R correctly concluded that Begay’s statement was voluntary. “Even 

if a suspect has a somewhat diminished capacity to resist coercion due to a mental defect 

... a Miranda waiver will not be invalidated on that basis if there is no evidence of police 

coercion.” United States v. Vinton, 631 F.3d 476, 483 (8th Cir. 2011). “Instead, the test is 

whether these mental impairments cause the defendant’s will to be overborne.” United 

States v. Annis, 446 F.3d 852, 855 (8th Cir. 2006) (internal quotations omitted).  

Even assuming Begay was intellectually or otherwise impaired, courts have upheld 

waivers in circumstances where mental capacity was diminished. See United States v. 

Gaddy, 532 F.3d 783, 788 (8th Cir. 2008) (finding Miranda waivers valid where the 

suspect “had recently used methamphetamine and had not slept for five days ... and the 

suspect did not act intoxicated”) (citing United States v. Casal, 915 F.2d 1225, 1229 (8th 

Cir. 1990)); United States v. Korn, 138 F.3d 1239, 1240 (8th Cir. 1998) (“[N]either 

exhaustion nor intoxication will necessarily invalidate a Miranda waiver.”); Henderson v. 

De Tella, 97 F.3d 942, 948 (7th Cir. 1996) (despite “below-average I.Q. and limited reading 

abilities” defendant’s conduct showed he “was able to comprehend what his rights were 

and to waive them knowingly and voluntarily”), cert. denied, 520 U.S. 1187 (1997); C.f., 

United States v. Garibay, 143 F.3d 534 (9th Cir. 1998) (defendant’s borderline intellectual 
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capacity and inability to understand oral instructions among prerequisite skills for 

knowing and intelligent waiver) (emphasis added). 

Any evidence that Begay had any diminished capacity is rebutted by his 

attentiveness during the interview, and his ability to interact and answer questions from 

Montgomery and CI Dietman in a rational and logical fashion. Further evidence that 

Begay’s understood the ramifications of his statements during the interview include 

portions where Begay exclaimed his fear of losing his wife, his home, his cats, and his dog 

due to—what he described—infidelity.  

In sum, Begay’s diminished intellectual capacities and illiteracy did not render his 

Miranda statement inadmissible. The R&R analyzed the proper factors, and the 

government requests the Court adopt its reasoning and ruling.  

CONCLUSION 

 

For the reasons set forth above, and incorporated arguments and reasonings in the 

R&R and government responses (ECF Nos. 49, 73, and 77), the government requests this 

Court adopt the R&R and overrule Begay’s objections.  
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CERTIFICATE OF COMPLIANCE 

The undersigned attorney for the United States certifies this response complies with 

the type-volume limitation of Local Rule 72.2(c). The response has 2857 words, 

proportionally spaced. The response was prepared using Microsoft Word 2016. 

Dated: February 8, 2022    Respectfully Submitted, 

 

       CHARLES J. KOVATS, JR. 

       Acting United States Attorney 

 

       s/ Evan B. Gilead 

 

BY: EVAN B. GILEAD 

Assistant U.S. Attorney 

Attorney ID No. 95971 FL 
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