
 

 

UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
  
United States of America, 

Plaintiff, 

v. 

Descart Austin Begay, Jr., 

Defendant. 

Case No. 21-CR-119 NEB/LIB 

DEFENDANT’S REPLY 
MEMORANDUM IN SUPPORT 

OF MOTION TO SUPPRESS 
TRIBAL COURT GUILTY PLEA 

  
 

The Government possesses no evidence Defendant Descart Begay admitted to a 

sexual assault.  To compensate for that shortcoming, the Government intends to introduce 

at trial a Red Lake Tribal Court “Proposed Plea Agreement”—in which Begay does not 

admit to a sexual assault—and a Tribal Judgment imposed in violation of Begay’s rights 

under the Indian Civil Rights Act of 1968 (“ICRA”) and the Red Lake Tribal Code.  In 

opposing Begay’s motion to suppress those statements, the Government does not direct 

the Court to admitted evidence, but presents assumption and speculation as new evidence 

while also misconstruing the record.  The record evidence establishes Begay’s due 

process rights under ICRA and the Tribal Code were violated, and the Court should 

accordingly suppress Begay’s Tribal plea agreement. 

I. There is no evidence that portions of Begay’s Tribal Court sentencing 
hearing were not recorded 

 
Among the violations of Begay’s due process rights under ICRA and the Tribal 

Code was the Tribal Judge’s failure to advise Begay of any of his rights and the court’s 

failure to ensure any plea Begay is alleged to have offered was knowing and voluntary.  
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In its response, the Government asserts for the first time that “portions” of this hearing 

“were not recorded.”  (Dkt. 75 (“Response”) at 3-4.)  The Government specifically 

contends “the pronouncement of sentence” occurred but was not recorded.  (Id.)  As an 

initial matter, the Government provides no citation to the record supporting its 

hypothesis.  In its explanatory footnote, the Government contends: 

At the motions hearing, FBI Special Agent Ryan Nilson stated that he 
believed that he had received everything requested.  However, SA Nilson—
nor anymore [sic]—could not obtain what was never captured by audio 
recording. 

(Id. at 4 n.3.)  This statement, which is apparently the sole basis for the Government’s 

hypothesis, is not supported by SA Nilson’s testimony or any other evidence.  During the 

motions hearing, counsel for Begay questioned SA Nilson extensively about the FBI’s 

efforts to obtain the records from Begay’s Tribal Court proceedings.  (See Dkt. 67 

(“Hearing Tr., Vol. II”) at 141:22-144:17.)  As the Government correctly notes, 

SA Nilson testified that he believed the FBI had received everything that had been 

requested.  (See id. at 142:20-23.)  At no point, however, did SA Nilson in any way 

indicate that he believed or had any reason to believe there were portions of any Tribal 

Court proceeding that occurred but were not recorded.  (See generally id.)  No other 

evidence in the factual record supports this notion either. 

Nor is there any indication in the sentencing-hearing recording itself that there is 

missing content.  The Government’s Response claims “the pronouncement of the 

sentence” was not recorded.  The recording belies the Government’s claim: 

Alright. So 365 days will be imposed.  Compliance with registering with 
the Sex Offender Registry under the Red Lake Tribal court provisions, the 
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relevant ones.  The defendant shall undergo a sex offender treatment 
program consistent with psychological examination recommendations, 
excuse me.  Defendant shall have no contact with [the alleged victim], in 
any manner, that being social media or any third-party contact.  That’s for 
60 days following release.   

 
(Gov. Ex. 7; Ex. D11.)  The recording also reflects the end of the proceedings, as the 

Tribal Judge concludes, “Okay. Alright. I think that’s everything.”  (Id.)  Accordingly, 

the Court should reject the Government’s unsupported hypothesis that there are missing, 

unrecorded portions of Begay’s Tribal sentencing. 

II. There is no evidence that Begay’s proposed plea agreement or sentencing 
was “counseled”  
 

The Government attempts to distinguish United States v. Bundy, 966 F. Supp. 2d 

1175 (D.N.M. 2013), by claiming Bundy based its ruling solely on the fact that the 

defendant’s Tribal plea had been uncounseled.  (Response at 7-8.)  Not so.  Although 

Bundy observed the defendant was unrepresented in her Tribal case, it proceeded to 

analyze the Tribal Court proceedings, of which—as here—there was a record.  See id. 

at 1179.  After noting the relevant requirements under the Navajo Rules of Criminal 

Procedure, Bundy catalogued deficiencies apparent from a transcript of the change of plea 

hearing, such as “a cursory, rudimentary colloquy” where defendant was not advised of 

her rights, and the fact that “there was no inquiry into the factual basis for Defendant’s 

plea.”  Id. at 1179-80.  The court based its opinion on the deficient Tribal proceedings, 

not the threshold fact that defendant did not possess an attorney.  

The Government also relies on United States v. Miller, arguing there is insufficient 

record evidence that Begay was denied his rights.  But the defendant in Miller did not 
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provide “affirmative evidence comparable to Bundy’s plea proceeding transcript . . . .”  

2014 U.S. Dist. LEXIS 203811, at *11 (D.N.M. Apr. 11, 2014).  But here, as in Bundy, 

Begay provided a complete record including recordings and transcripts of the Tribal 

Court proceedings.  This evidence establishes Begay’s rights were violated.  See id.  

The Government also claims Begay’s Tribal plea was counseled and that the Court 

should assume Begay’s Tribal “counsel” informed him of his rights under ICRA.  

(Response at 7-10.)  As an initial matter, the Court should disregard this suggestion 

because there is no evidence Begay was represented in any Tribal Court proceedings by 

an attorney licensed in any state or federal jurisdiction, or that this counsel advised Begay 

of his Tribal and ICRA rights.  This is highlighted by the Government’s exclusive use of 

the non-specific term “counsel,” whom the Government does not identify by name.  The 

Government’s speculation about the advice provided by Begay’s “counsel” are 

unsupported by any citation to the factual record.  Underscoring the Government’s lack 

of evidence is the proposed plea agreement itself where Begay’s purported signature 

appears twice, including above the signature line labelled “Counsel for Descart Begay.”  

(Gov. Ex. 4 (emphasis added).)  More importantly, however, even if Begay were 

represented by an attorney—of which there is no record—that fact does not relieve the 

Tribal Court Judge of his or her obligation to protect a defendant’s rights under both the 

Red Lake Tribal Code and ICRA. Red Lake Tribal Code, Section 404.01, subd. 4 (Duties 

of Judge) (“[T]he judge shall . . . read the complaint to the defendant and determine that 

the defendant understands the complaint . . . and advise the defendant that he has the right 

to . . . .”); cf. United States v. Nixon, 418 U.S. 683, 707 (1974) (stating “the primary 
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constitutional duty of the Judicial branch [is] to do justice in criminal prosecutions”); 

W.P. v. Portiz, 931 F. Supp. 1187, 1198 (D.N.J. 1996) (“It is this Court’s function and 

responsibility to protect the constitutional rights of the [] individual.”).  

Further, there is no evidence Begay was represented when the Tribe drafted the 

“proposed plea agreement” or when Begay purportedly signed it, and similarly there is no 

evidence that Begay pleaded guilty—either with or without counsel (See Response at 7.)  

The Government then incorrectly “submits” that Begay must prove “[his] Tribal counsel 

was deficient, incompetent, or inadequate.”  (Id.)  Nowhere within the text of ICRA, the 

Tribal Code, or any case upon which the Government relies, is Begay required, as a 

threshold matter, to prove ineffective assistance of counsel before invoking any of the 

explicit protections ICRA and the Tribal Code provide.  Rather, ICRA and the Tribal 

Code entitle Tribal defendants to due process of law without qualification.  25 U.S.C. 

§ 1302(a)(8). 

III. The Government confirms an investigative timeline indicating improper 
coordination 

 
 In its enumeration of the “substantial” evidence obtained by federal law 

enforcement in the investigation of Begay, the Government both misunderstands Begay’s 

argument and proves his point.  The Government claims it “received substantial evidence 

after Begay’s Tribal court guilty plea.”  (Response at 10 (emphasis added).)  The 

Government then lists three pieces of evidence obtained after Begay’s sentencing in 

Tribal Court.  (Id.)  Of these three items, one is the request for Begay’s Tribal criminal 

history, which SA Nilson testified normally would have been requested seven months 
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earlier.  (Hearing Tr. Vol. II at 141:12-17.)  The other two items are DNA evidence 

which do no more than corroborate Begay’s statement from July 2020 that he and the 

alleged victim had engaged in a consensual sexual encounter.  The Government cannot 

claim to have been waiting on the results of any DNA test, because such a test would 

have been incapable of proving any fact beyond what was already allowed by Begay’s 

own statement.  Crucially, the Government’s Response acknowledges that for 

approximately five months, between September 2020 and February 2021, there was no 

evidence obtained or recorded investigative activity of any kind in the “open” 

investigation of Begay.  Only after Begay was sentenced by the Tribal Judge did the 

Government feel inclined to “dot I’s” or “cross T’s.”  Despite the Government’s 

aspersions to the contrary, the facts on this issue are indisputable. 

IV. Conclusion  

The record of Begay’s Tribal Court proceedings is both comprehensive and clear. 

He was denied his express rights under the Red Lake Tribal Code and denied the 

minimum due process assured to him by ICRA.  Accordingly, the Court should suppress 

all evidence related to Begay’s Tribal conviction. 

CASE 0:21-cr-00119-NEB-LIB   Doc. 78   Filed 11/23/21   Page 6 of 7



 

7 

Dated: November 23, 2021 Respectfully submitted, 

By  s/ John Marti                                     
John R. Marti (#0388393) 
marti.john@dorsey.com 
Michael E. Rowe (#0392598) 
rowe.michael@dorsey.com 
 
50 South Sixth Street, Suite 1500 
Minneapolis, MN 55402 
Telephone: (612) 340-2600 
Facsimile: (612) 340-2868 
 
Attorneys for Defendant  
Descart Austin Begay, Jr. 
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