
 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

Cr. No. 21-119 (NEB/LIB) 

 

UNITED STATES OF AMERICA, 

GOVERNMENT’S RESPONSE TO 

DEFENDANT’S MOTION TO 

SUPPRESS STATEMENTS AND 

MEMORANDUM IN SUPPORT 

THEREOF 

Plaintiff, 

v. 

DESCART AUSTIN BEGAY, JR., 

 

Defendant. 

The United States of America, by and through its attorneys, W. Anders Folk, Acting 

United States Attorney for the District of Minnesota, and Evan B. Gilead, Assistant United 

States Attorney, files this Response to Defendant Descart Austin Begay, Jr.’s (Begay) 

Memorandum in Support of his Motion to Suppress Statements (ECF No. 70). For the 

grounds set herein, the government requests this Court deny Begay’s request.  

BACKGROUND FACTS 

A.  Procedural Background. 

 Begay is charged by Indictment with one count of Aggravated Sexual Abuse, in 

violation of Title 18, U.S.C. §§ 2241(a), 1151, and 1153(a). ECF No. 1. Inter alia, Begay 

has filed a motion to suppress his custodial statements. ECF No. 26. The Court held a 

motions hearing on September 8 and 14, 2021. ECF Nos. 55 and 63. On September 8, 2021, 

Red Lake Police Department (RLPD) Criminal Investigator (CI) Garrett Dietman testified. 

Relating to this motion, government exhibits 1 and 2, and defense exhibits 4 and 23, were 
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moved into evidence.1 The hearing was transcribed. ECF No. 51. Following the hearings, 

Begay filed a memorandum in support of his motion to suppress his statements on July 6, 

2020. ECF No. 70.  

B. Factual Background.  

 Then-FBI Special Agent Justin Montgomery (Montgomery) was investigating 

Begay’s involvement in a sexual assault that occurred on Friday, July 3, 2020. See 

generally, Gov’t Ex. 1. On July 6, 2020, Montgomery sought to interview Begay—then-

incarcerated in the Red Lake Detention Center (RLDC)—and requested CI Dietman’s 

assistance. Tr. 85.2 Montgomery took the lead in the interview.  

Aside from the exchange of initial brief pleasantries, CI Dietman related the entire 

interview was audio recorded. Gov’t Ex. 1; Tr. at 59. As Begay was in custody, the 

interview occurred in the contact visitation room at the RLDC. Tr. at 54, 56. Montgomery, 

CI Dietman, and Begay were the only participants in the interview. Id. at 54-55. Begay was 

handcuffed but not otherwise restrained. Id. at 57. RLDC’s policy prohibited law 

 
1 Government exhibit 1 is Begay’s audio recorded statement taken on July 6, 2020. 

Government exhibit 2 is Begay’s signed Federal Bureau of Investigation’s (FBI) Advice 

of Rights form (FD-395). Defense exhibit 4 is then-FBI Special Agent Justin 

Montgomery’s FD-302 report regarding Begay’s July 6, 2020 interview. Defense exhibit 

23 is CI Dietman’s report regarding Begay’s July 6, 2020 interview.  

 
2 Transcript of Record (Tr.), United States of America vs. Descart Austin Begay, Jr., 21-

cr-119 (NEB/LIB), District of Minnesota (ECF No. 66). 
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enforcement from entering its facility with firearms. Id. at 56. As such, neither 

Montgomery nor CI Dietman were armed. Id. at 55.  

The recorded interview is 49 minutes and 50 seconds in length. See generally, Gov’t 

Ex. 1. Montgomery advised Begay of his Miranda rights. Tr. 61; Gov’t Ex. 1 at 00:36 to 

00:57. Begay’s waiver was memorialized on a “Federal Bureau of Investigation Advice of 

Rights” form. Gov’t Ex. 2. A portion of the Miranda waiver follows3: 

Begay:   Indecent exposure. 

Dietman:  Indecent liberties. 

Begay:  Is that like…am I…am I going to prison or  

    something? 

Dietman: Right now he’s just going to speak with you. 

That’s all we’re covering here. I wasn’t the 

officer that [unintelligible]. 

Begay: (Crying) I don’t know what’s going on, I’m 

sorry.  

Dietman:   It’s okay. 

Montgomery: Okay, Descart, so before I turned the tape 

recorder on you said you wanted to talk to me. 

Um, but because you are in Red Lake custody 

under those charges I do have to read you your 

rights before we can talk, okay? 

Begay:  That’s fine. 

Montgomery: So, before we ask you any questions, you must 

understand your rights. You have the right to 

remain silent. Anything you say can be used 

against you in court. You have the right to talk to 

a lawyer for advice before we ask you any 

questions. You have the right to have a lawyer 

with you during questioning. And If you cannot 

afford a lawyer, one will be appointed for you at 

no charge. And if we start talking now, and you 

 
3 Any discrepancy between the excerpted transcript and the audio recording—Gov’t Ex. 

1—should be resolved in favor of the audio recording.  
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decide that you want to stop, you can stop at any 

time.  

Begay: I don’t, I’m not very bright. My mom is usually 

my signer, my co-signer. Cause I don’t really…I 

don’t know how to spell or I don’t know how to 

read.  

Montgomery: Okay. 

Begay: (Intermittent crying) And I don’t know, it wasn’t 

supposed to be doing…my…when I talked to my 

mom the last time, she said don’t say nothing, 

just don’t say nothing…cause I was…she said 

what’s going on. And I was like, I told her, I said, 

I don’t know what’s going on. And…I don’t 

know what to, I don’t know what to say or do. 

That’s all I’m trying to say.  

Montgomery: So, so did you understand what I just read to 

you? 

Begay:  Yeah, yeah. 

Montgomery: Okay, so you understood that. Did you have any 

questions about it? 

Begay: Um, I don’t know. Why is this happening? I 

don’t know why this is going on. 

Montgomery: Well so it’s happening because of what happened 

Friday night. So obviously you know you were 

accused of something.  

Begay:  Yeah. 

Montgomery: Red Lake arrested you, so… 

Begay:  Yeah. 

Montgomery: When I do my investigation, I want to get both 

sides of the story, right. So, I’ve talked to 

[victim], and now I wanted to talk to you. 

Begay:  Okay. 

Montgomery: …to get both sides of the story, that’s what I’m 

here for. And to get a DNA swab from you 

because you had mentioned to Red Lake that you 

would be willing to do that. That’s the only 

reason I came back here is because you said that 

you would, you wanted to give a DNA swab.  

Begay:  Should I do that? I don’t know. 

Montgomery: I can’t give you legal advice. That’s up to you. 
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Dietman:  It is totally your decision what we do in here.  

Begay: Okay. Okay, when do we get to talking? What do 

you want to hear from me? 

Montgomery: I wanna just know what happened Friday. That’s 

all I wanna know.  

Begay:  Okay.  

Montgomery: But before, before we get into it though I have to 

have you sign this if you understand your rights. 

So, do you understand what I read to you? 

Begay:  So this is all, this is all… 

Montgomery: It’s because you’re in Red Lake custody. If you 

weren’t in custody, I wouldn’t read you your 

rights, but because you’re in RL custody I have 

to. 

Begay:  Okay. 

Montgomery: But before, I know you mentioned that you have 

trouble reading, but did you understand 

everything I told you?  

Begay:  Yeah. 

Montgomery: Did you have any questions… 

Begay:  Yeah, um…. 

Montgomery: About your rights? 

Begay: Um yeah, about the whole…the, the whole swab 

thing, what is that about? 

 

Gov’t Ex. 1 at 00:10 to 2:46. Begay then questioned Montgomery about the consent to 

search for DNA but chose not to ask questions about his Miranda rights.  

Montgomery: And I can get into more with you if we can start 

talking, but I, I gotta be careful with what, what 

I say to you until you agree to talk to me. 

Begay:  Okay. 

Montgomery: And that’s up to you.  

Begay:  Alright. 

Montgomery: So, are you willing to speak with us without a 

lawyer present right now? And like I said, if you 

want to stop, you can stop at any time, that’s up 

to you. 
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Begay: Yeah, let’s just [unintelligible] fuck it, I’m in 

trouble anyways.  

 

Gov’t Ex. 1 at 2:59 to 3:22. Montgomery then had Begay affix his signature to the Advice 

of Rights form if he were willing to waive his rights and speak with the investigators. See 

Gov’t Ex. 2; Tr. at 61-62.  

 Later in the interview, Montgomery—when Begay again stated he was “not too 

bright”—asked Begay whether he had any questions about anything. See Gov’t Ex. 1 at 

43:00 to 43:22.  

Further, CI Dietman related that Begay appeared to understand his rights, did not 

appear to be under the influence of narcotics or alcohol, and did not appear to be in any 

discomfort. Tr. 63-64. Lastly, Begay was never threatened or coerced during the interview. 

Id. at 60; see generally Gov’t Ex. 1.  

Here, Begay seeks suppression of his July 6, 2020 custodial interview by way of 

two arguments. First, Begay contends his Miranda waiver was not knowing and voluntary 

because he asserted—through self-serving statements and nary a scintilla of accompanying 

evidence—that he suffered from “diminished intellectual capacities.” ECF No. 70 at 3. 

Second, Begay asserts his Miranda waiver was not knowing because Montgomery did not 

read the FD-395’s “Consent” section and, as such, was unable to understand the nature and 

consequences of the rights being waived. The law and facts do not lend support to Begay’s 

contentions. Montgomery and CI Dietman obtained a knowing, intelligent, and voluntary 

waiver of Begay’s Miranda rights. Given this, Begay’s motion should be denied. 
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ARGUMENT 

To use a defendant’s custodial statement, the government must prove, by a 

preponderance of the evidence, law enforcement officers informed the defendant, prior to 

receiving the statement, of his Miranda rights and obtained a valid waiver of those rights. 

See Miranda v. Arizona, 384 U.S. 436 (1966). A defendant’s Miranda waiver must be 

voluntary, knowing, and intelligent. United States v. Gaddy, 532 F.3d 783, 788 (8th Cir. 

2008); Moran v. Burbine, 475 U.S. 412, 421 (1986) (quoting Miranda, 384 U.S. at 444). 

Generally, there are two inquiries regarding whether a Miranda wavier is effective:  

“First, the relinquishment of the right must have been voluntary in the 

sense that it was the product of a free and deliberate choice rather than 

intimidation, coercion, or deception. Second, the waiver must have 

been made with a full awareness of both the nature of the right being 

abandoned and the consequences of the decision to abandon it.”  

 

United States v. Jones, 23 F.3d 1307, 1313 (8th Cir. 1994) (quoting Moran, 475 U.S. at 

421).  

The totality of the circumstances, including the background, experience, and 

conduct of the defendant, are evaluated to determine whether a Miranda wavier was 

effective. Id. Further, “[w]aiver of the right to remain silent ‘can be clearly inferred from 

the actions and words of the person interrogated.” United States v. Adams, 820 F.3d 317, 

323 (8th Cir. 2016) (quoting North Carolina v. Butler, 441 U.S. 369, 373 (1979)). “Where 

the prosecution shows that a Miranda warning was given and that it was understood by the 
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accused, an accused’s uncoerced statement establishes an implied waiver of the right to 

remain silent.” Id. (quoting Berghuis v. Thompkins, 560 U.S. 370, 384 (2010)).  

A. Knowing and Intelligent.  

The parties agree that Begay was in custody during his July 6, 2020 interview. The 

interview was audio recorded and, despite averments to the contrary, clearly captured 

Begay’s knowing and intelligent Miranda waiver. During the interview, Begay stated he 

could not read. However, Begay wasn’t forced to read anything because Montgomery read 

his Miranda rights aloud, and subsequently asked Begay—many times—if he understood. 

Begay argues his inability to read is dispositive. However, Begay misses the salient point 

that it is the advisement of Miranda rights that is Constitutionally mandated and not the 

medium in which they are advised. Indeed, the Eighth Circuit has declined to 

constitutionally require written waivers or audio recordings. See e.g., United States v. Liu, 

No. 08-cr-15 (ADM/FLN), 2008 WL 1994977 at *16 (D. Minn. Apr. 7, 2008); United 

States v. Williams, 429 F.3d 767, 722 (8th Cir. 2005) (citations omitted); Klingler v. United 

States, 409 F.2d 299, 308 (8th Cir. 1969), cert. denied, 396 U.S. 859 (1969). However, a 

written waiver “carries a significant weight in determining whether [the defendant’s] 

wavier [is] knowing and intelligent.” United States v. Gallardo, 495 F.3d 982, 991 (8th 

Cir. 2007) (citing Butler, 441 U.S. at 373).  

Conscious of Begay’s disclosure regarding his ability to read, Montgomery 

repeatedly asked Begay is he understood his Miranda rights:  
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Montgomery: So, so did you understand what I just read to 

you? 

Begay:  Yeah, yeah. 

…. 

Montgomery: But before, before we get into it though I have to 

have you sign this if you understand your rights. 

So, do you understand what I read to you? 

…. 

Montgomery: Did you have any questions… 

Begay:  Yeah, um… 

Montgomery: About your rights? 

Begay: Um yeah, about the whole…the, the whole swab 

thing, what is that about? 

 

Begay never asked Montgomery to slow down or to repeat or explain certain rights. 

Contrary to Begay’s assertion of cognitive impairment, Begay chose not to ask about his 

rights, and asked instead about the consent to search for DNA and the use of a swab. The 

tenor of the entire interview revealed that Begay was coherent, understood the 

investigators’ questions, and responded appropriately, including Begay’s own questions 

about his predicament.  

Additionally, Begay signed the Miranda waiver form. Gov’t Ex. 2. And agreed to 

speak with investigators about what happened:  

Montgomery: So, are you willing to speak with us without a 

lawyer present right now? And like I said, if you 

want to stop, you can stop at any time, that’s up 

to you. 

Begay: Yeah, let’s just [unintelligible] fuck it, I’m in 

trouble anyways.  

 

(Gov’t Ex. 1 at 3:10 to 3:24). Even if Begay had not signed the form, his actions—of 

answering questions cooperatively—after specifically being advised of his rights and being 
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given time to question investigators about those rights, imply that he understood and 

waived those rights. See, Butler, 441 U.S. 373. 

 Despite Begay’s apparent waiver, he argues that intermittent “sobbing,” that he 

“didn’t know what [was] going on,” and that his mother usually signed for him evidences 

an invalid waiver. However, Begay’s arguments fail to contextualize those very statements 

and assertions. First, the recording illustrates that Begay cried due to his predicament and 

not due to his failure to comprehend his Miranda rights. It is not unfathomable that 

prisoners cry when being accused of sexual abuse, indecent exposure, or simply because 

they are incarcerated. Second, Begay’s statements—that he “didn’t know what’s going 

on”—were more related to the entirety of his predicament and not specifically to his 

Miranda rights. Begay asked several questions—which evidenced his ability to ask 

questions generally—regarding his charges, the DNA swab, and what processes would 

later occur. Lastly, even if Begay’s mother usually signed for him, and even though 

Begay’s mother advised him against speaking with investigators, Begay disregarded those 

known elements and waived his rights and spoke with investigators, which—as an adult—

he was free to do. None of those issues alone, or in any combination, give rise to a belief 

that Begay’s waiver was unknowing or unintelligent. Indeed, his very statement— “[F]uck 

it, I’m in trouble anyways.”—dissolves Begay’s argument. 

 All told, Begay may not have been able to read, but the evidence proves that he 

knowingly and intelligently waived his Miranda rights.  
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B. Voluntariness.  

  

In determining whether a waiver was made voluntarily, a court “looks at the totality 

of the circumstances and must determine whether the individual’s will was overborne.” 

United States v. Syslo, 303 F.3d 860, 866 (8th Cir. 2002). Other considerations include 

whether the statement was “extracted by threats, violence, or direct or implied promises, 

such that the defendant’s will was overborne and his capacity for self-determination 

critically impaired.” United States v. Sanchez, 614 F.3d 876, 883 (8th Cir. 2010) (internal 

quotation marks and citations omitted). Courts have focused their inquiry factors such as, 

but not limited to, “the degree of police coercion, the length of the interrogation, its 

location, its continuity, and the defendant’s maturity, education, physical condition, and 

mental condition.” Id. (citing Sheets v. Butera, 389 F.3d 772, 779 (8th Cir. 2004)). 

No evidence supports Begay’s position that his Miranda waiver was not voluntary 

due to his inability to read. “Even if a suspect has a somewhat diminished capacity to resist 

coercion due to a mental defect ... a Miranda waiver will not be invalidated on that basis if 

there is no evidence of police coercion.” United States v. Vinton, 631 F.3d 476, 483 (8th 

Cir. 2011). “Instead, the test is whether these mental impairments cause the defendant’s 

will to be overborne.” United States v. Annis, 446 F.3d 852, 855 (8th Cir. 2006) (internal 

quotations omitted). The recording makes clear, and there are no arguments to the contrary, 

that investigators did not employ any coercive tactics or make any threats or promises to 

get Begay’s waiver. See United States v. Mims, 567 F.Supp.2d 1059, 1080 (D. Minn. Jun. 
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18, 2008) (holding Miranda waiver voluntary where, among other factors, interview was 

conducted in a reasonable, conversational tone); United States v. Makes Room, 49 F.3d 

410, 415 (8th Cir. 1995) (concluding no coercive tactics were used where, among other 

things, officers made no threats or promises to the defendant).  

Even assuming Begay was intellectually or otherwise impaired, courts have upheld 

waivers in similar circumstances. See Gaddy, 532 F.3d at 788 (finding Miranda waivers 

valid where the suspect “had recently used methamphetamine and had not slept for five 

days ... and the suspect did not act intoxicated”) (citing United States v. Casal, 915 F.2d 

1225, 1229 (8th Cir. 1990)); United States v. Korn, 138 F.3d 1239, 1240 (8th Cir. 1998) 

(“[N]either exhaustion nor intoxication will necessarily invalidate a Miranda waiver.”); 

Henderson v. De Tella, 97 F.3d 942, 948 (7th Cir. 1996) (despite “below-average I.Q. and 

limited reading abilities” defendant’s conduct showed he “was able to comprehend what 

his rights were and to waive them knowingly and voluntarily”), cert. denied, 520 U.S. 1187 

(1997). Any evidence that Begay had any diminished capacity is rebutted by his 

attentiveness during the interview, and his ability to interact and answer questions from 

Montgomery and CI Dietman in a rational and logical fashion. Further evidence that 

Begay’s understood the ramifications of his statements during the interview include 

portions where Begay exclaimed his fear of losing his wife, his home, his cats, and his dog 

due to—what he described—infidelity.  
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Additionally, the law does not require—as Begay contends—the government to 

investigate Begay’s intellectual capabilities before obtaining a valid Miranda waiver. See, 

e.g., United States v. Perez, No. CR. 08-50033-KES, 2009 WL363618, at *10 (D.S.D. Feb. 

12, 2009) (noting the absence of any authority that a government agent has a duty to 

perform testing of the defendant to rule out whether the defendant was intellectually 

impaired, under the influence of a chemical substance or sleep-deprived for a waiver of 

Miranda rights to be valid).  

To be clear, this is not a case where intellectually disability eviscerates an otherwise 

valid Miranda waiver. See e.g., Cooper v. Griffin, 455 F.2d 1142, 1145 (5th Cir. 1972). In 

Cooper, the Fifth Circuit held that limited intellectual ability could factor into any 

determination of a suspect’s Miranda waiver. The defendants in Cooper were teenagers 

with no prior contact with the criminal justice system4, had IQs between 61 and 67, and 

read at a second grade reading level, with “substantial uncontroverted testimony5 that 

neither [defendant] was capable of meaningfully comprehending [] Miranda[.]” Id. at 

1144–45. The Fifth Circuit, in relation to waiver, held:  

The requirement of “knowing and intelligent” waiver implies a rational 

choice based upon some appreciation of the consequences of the decision .... 

 
4 Begay, by his own admission, has had many contacts with law enforcement and should 

be familiar with Miranda. See Gov’t Ex. 1 at 48:28-48:50 (Begay discussed being in and 

out of custody due to narcotics charges); see also United States v. Jacobs, 431 F.3d 99, 108 

(3d Cir. 2005) (“A suspect’s background and experience, including prior dealings with the 

criminal justice system, should be taken into account in the voluntariness inquiry.”).  

 
5 Which is absent here.  
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Here [the defendants] surely had no appreciation of the options before them 

or of the consequences of their choice [to sign waivers]. Indeed, it is doubtful 

that they even comprehended all of the words that were read to them. Thus, 

they could not have made a “knowing and intelligent” waiver of their rights. 

 

Id., at 1145. See also United States v. Garibay, 143 F.3d 534 (9th Cir. 1998) (defendant’s 

borderline intellectual capacity and inability to understand oral instructions among 

prerequisite skills for knowing and intelligent waiver) (emphasis added). 

This is not those cases. And Begay has put forth no evidence, other than scant words 

picked from a 49-minute recording, to suggest an invalid Miranda waiver. CI Dietman 

testified that Begay seemed to understand his Miranda rights as they were read aloud, and 

that Begay wanted to ask questions about his case. Tr. at 63, 75.  

 Begay’s argument—that investigators’ failure to “read the Consent section of the 

form” is proof of Begay’s lack of knowledge—also falls flat. ECF No. 70 at 2 (quotations 

omitted). The portion to which Begay refers states:  

I have read this statement of my rights and I understand what my rights are. 

At this time, I am willing to answer questions without a lawyer present.  

 

First, Montgomery did advise Begay of what the Consent portion represented:  

Montgomery: So, so did you understand what I just read to 

you? 

Begay:  Yeah, yeah. 

Montgomery: Okay, so you understood that. Did you have any 

questions about it? 

…. 

Montgomery: So, are you willing to speak with us without a 

lawyer present right now? And like I said, if you 

want to stop, you can stop at any time, that’s up 

to you. 
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Begay: Yeah, let’s just [unintelligible] fuck it, I’m in 

trouble anyways.  

 

Aside from the well-known consequence that his words can be used against him in 

court, Begay has not asserted any other consequence of which he was not advised. At any 

rate, Montgomery’s advisement was legally sufficient. “The Constitution does not require 

that a criminal suspect know and understand every possible consequence of a waiver of his 

Fifth Amendment privilege.” Colorado v. Spring, 479 U.S. 564, 574 (1987); see also 

United States v. Johnson, 47 F.3d 272, 277 (8th Cir. 1995) (The Eighth Circuit has rejected 

the suggestion “that Miranda requires a specific warning on the potential sentencing 

consequences.”); United States v. Anaya, 715 F. Supp. 2d 916, 931 (D.S.D. 2010) (finding 

that federal agent “was not required to advise [the defendant, who was in tribal custody,] 

that he was the subject of an investigation that may lead to a federal charge that, if [the 

defendant] were convicted of it, would subject him to a minimum sentence of thirty years’ 

imprisonment”); United States v. Peck, 161 F.3d 1171, 1174 (8th Cir. 1998) (“Lack of 

awareness of the potential adverse impact of statements is not sufficient in itself to 

invalidate a waiver of the right to counsel.”); United States v. Jones, 104 F.3d 193, 195 

(8th Cir. 1997) (finding a tribal investigator pursuing tribal charges was not required to 

advise a suspect that federal charges might also be brought against him). 

Lastly, only two investigators interviewed Begay. The interview was conducted at 

the RLDC, at a reasonable time (9:05 a.m.)—Gov’t Ex. 2—and lasted approximately 49 

minutes. See Makes Room, 49 F.3d at 415 (two-hour long interrogation deemed not 
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coercive); Sumpter v. Nix, 863 F.2d 563, 565 (8th Cir. 1988) (seven-and-a-half-hour 

interrogation determined to be voluntary).  

CONCLUSION 

 

In sum, Begay’s rights were orally read to him, and his stated impairment are his 

eyes and not his ears. The overwhelming evidence suggests Begay was wholly capable of 

waiving his Miranda rights despite his inability to read. Further, the record evidence 

provides Begay fully comprehended the nature and scope of his Miranda rights, the 

questions asked during his July 6, 2020 interview, displayed no intellectual confusion, and 

responded appropriately to the questions asked from investigators, if when he minimized 

his conduct and changed his story at multiple times. Begay asked many questions, but he 

never asked to speak with his mother, or a lawyer, and did not appear to be under the 

influence of alcohol or narcotics. Accordingly, Begay’s waiver knowing, intelligent, and 

voluntary.  

For these reasons, the government requests this Court to DENY Begay’s Motion 

to Suppress Statements.  

Dated: November 1, 2021    Respectfully Submitted, 

 

       W. ANDERS FOLK 

       Acting United States Attorney 

 

       /s/ Evan B. Gilead 

BY: EVAN B. GILEAD 

Assistant U.S. Attorney 

Attorney ID No. 95971 FL 
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