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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

NICHOLE JAMES and HEMENE JAMES,
wife and husband,

Plaintiffs,

vs.

KOOTENAI COUNTY, a political subdivision
of the State of Idaho, KOOTENAI COUNTY
CORONER’S OFFICE, a department of
Kootenai County, and WARREN KEENE, in his
individual capacity as KOOTENAI COUNTY
CORONER,

Defendants.

Case No. 2:19-CV-00460-BLW

PLAINTIFFS’ MEMORANDUM IN
OPPOSITION TO DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT [DKT. 35]

Plaintiffs Nichole James and Hemene James, by and through their attorneys Smith +

Malek, PLLC, hereby submit this Memorandum in Opposition to Defendants’ Motion for

Summary Judgment.
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I. FACTUAL BACKGROUND

On June 1, 2018, Plaintiffs’ 21-year-old daughter, Olivia, was tragically killed in a

single-car accident on Highway 58 within the boundaries of the Coeur d’Alene Reservation.

Compl. ¶ 10; Answer ¶ 10. Following the accident, Defendant Kootenai County Coroner’s Office

(“Coroner’s Office”) took possession of Olivia’s body. Compl. ¶ 17; Answer ¶ 17. Numerous

attempts were made to contact the Coroner’s Office and Defendant Warren Keene (“Defendant

Keene”) by Plaintiffs and Plaintiffs’ family members to determine the location of Olivia’s body -

such attempts were unsuccessful. Compl. ¶ 20; Answer ¶ 20.

Nearly 48 hours after Olivia’s death, Defendant Keene made contact with Plaintiffs’

family by calling Plaintiff Nichole James’ brother, Francis SiJohn. Compl. ¶ 22; Answer ¶ 22;

Nichole James Dep. Tr. (Nichole Dep.) 92:23–24; SiJohn Decl. ¶ 6. During this telephone

conversation, SiJohn specifically informed Defendant Keene that, because of their religious

beliefs, Plaintiffs and their family objected to an autopsy and requested the return of Olivia’s

body for religious preparation and burial. Compl. ¶ 22; Answer ¶ 22; SiJohn Decl. ¶¶ 7–8, 11;

Warren C. Keene, M.D. Dep. Tr. (Keene Dep.) 23:24–24:2; 136:1–8. Defendant Keene refused to

return Olivia’s body stating “my science trumps your religion” and maintained that the Coroner’s

Office would carry out the autopsy. SiJohn Decl. ¶¶ 10, 12; Nichole Dep. 92:25–93:2; Keene

Dep. 132:4–9.

In Plaintiffs’ time of mourning, they were required to retain counsel to enjoin Defendants

from performing an autopsy on Olivia’s body. See generally, Malek Decl. ¶ 2, Ex. A (Motion for

Temporary Restraining Order). In the course of litigation, Defendant Keene filed an affidavit,

dismissing the religious beliefs and opposition presented by Olivia’s family. Malek Decl. ¶ 4, Ex.
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C (“Keene Aff.”). Defendants were ultimately restrained from performing an autopsy on Olivia’s

body and Plaintiffs were permitted to recover their daughter’s body pursuant to a Court Order.

Malek Decl. ¶ 3, Ex. B. By the time Defendants ultimately released Olivia’s body to her family

pursuant to the Court Order, severe bruising and disfigurement had occurred. Nichole Dep.

106:3–6. Due to Defendants’ conduct, Plaintiffs were unable to practice their religious beliefs

and traditions of preparing Olivia’s body for burial. Compl. ¶ 35; Nichole Dep. 109:14–111:18,

134:24-135:9, 141:23-143:7; Hemene James Dep. Tr. (Hemene Dep.) 76–83. Plaintiffs were

deprived of staying with Olivia’s body from the site of her death until the time she was buried.

Compl. ¶ 35; Nichole Dep. 109:14–111:18; Hemene Dep. 76–83. This left Plaintiff Nichole

James fearing that her daughter’s soul was left lost and wandering. Nichole Dep. 134:24–135:9,

141:23–143:7. Defendants’ disregard for Plaintiffs’ beliefs forced Plaintiffs to condense their

religious traditions and caused them to suffer emotional distress. Nichole Dep. 113:18–114:5,

114:15–115:13, 124:19–125:11, 126:1–129:13, 131:10–132:21, 133:8–134:19; Hemene Dep.

90–99.

Upon learning that the Court had Ordered the release of Olivia’s body, and in

contravention of the Order which specifically instructed that “...no physical changes to the body

be made” Defendant Keene extracted a cardiac blood draw from Olivia’s body—approximately

72 hours after her death. Keene Dep. 48:20–49:8, 117:4–9, 137:2–5. Defendant Keene failed to

follow proper protocol necessary to obtain an accurate lab result under the circumstances. Malek

Decl. ¶ 8, Ex. G (Expert Report of James Wigmore) (“Wigmore Rep.”), at 20. Notably,

Defendant Keene did not sterilize the puncture site prior to insertion of the needle. Keene Dep.

113:10–14. Defendant Keene extracted a cardiac blood sample from Olivia’s chest via the “blind
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stick plunge” method, though the sample should have been collected from Olivia’s vitreous

humor. Keene Dep. 58:2, 58:22; Wigmore Rep. 19. Olivia’s blood sample was then mailed,

unrefrigerated, to a National Medical Services (“NMS”) laboratory for testing. Keene Dep.

114:22–115:4, 119:23–120:2; Wigmore Rep. 3, 20.

II. PROCEDURAL HISTORY

Plaintiffs brought a Complaint for Damages on November 22, 2019, asserting claims of

religious discrimination, intentional infliction of emotional distress, negligent infliction of

emotional distress, and injunctive relief. Defendants’ filed a motion for summary judgment on

January 10, 2022, now pending before the Court.

III. STANDARD OF REVIEW

Summary judgment is appropriate when “there is no genuine dispute as to any material

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The

evidence must be viewed in the light most favorable to the non-moving party, and the Court must

not make credibility findings.” Scott USA Inc. v. Patregnani, Case No. 1:14-cv-00482-BLW,

2015 WL 4878517, at *2 (D. Idaho Aug. 13, 2015).

IV. ARGUMENT

A. Defendants Are Not Entitled to Summary Judgment on Plaintiffs’ Section
1983 Claim for Religious Discrimination.

1. Defendants’ Violated Plaintiffs’ Right to Freely Exercise Their Religious
Beliefs.

a. The Idaho Statutes Governing the Coroner’s Conduct Are Neither
Neutral Nor Generally Applicable.

Defendants argue that Plaintiffs’ rights to freely exercise their religion were not violated

because the statutes governing the coroner’s responsibilities are neutral and generally applicable,
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specifically Idaho Code § 19-4301 (“County coroner to investigate deaths”), and Idaho Code §

19-4301B (“Performance of autopsies”). See Memo, at 12 (“The Idaho laws authorizing the

coroner to investigate a death and order the performance of an autopsy are generally applicable

and facially neutral.”).

Defendants’ argument must be rejected because (1) the scope of a death investigation

(under Idaho Code § 19-4301), and the decision to order an autopsy (under Idaho Code §

19-4301B) are discretionary, and (2) in this case, the coroner exercised that discretion in a

manner that infringed upon Plaintiffs’ rights to freely exercise their religious beliefs.

“[L]aws incidentally burdening religion are ordinarily not subject to strict scrutiny under

the Free Exercise Clause so long as they are neutral and generally applicable.” Fulton v. City of

Philadelphia, 141 S.Ct. 1868, 1876 (2021) (citing Employment Division, Department of Human

Resources of Oregon v. Smith, 494 U.S. 872 (1990) (“Smith”). “Government fails to act neutrally

when it proceeds in a manner intolerant of religious beliefs or restricts practices because of their

religious nature.” Id. (citing Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 138

S.Ct. 1719, 1730-32 (2018)).

“A law is not generally applicable if it invites the government to consider the particular

reasons for a person’s conduct by providing a mechanism for individualized exemptions.” Id.;

see also id. at 1879 (“The creation of a formal mechanism for granting exceptions renders a

policy not generally applicable, regardless of whether any exceptions have been given, because it

invites the government to decide which reasons for not complying with the policy are worthy of

solicitude…”). “Where the State has in place a system of individualized exemptions, it may not

refuse to extend that system to cases of religious hardship without compelling reason.” Fulton,
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141 S.Ct. at 1877 (quoting Smith, 494 U.S. at 884, 110 S.Ct. at 1595). “If a state creates such a

mechanism [for individualized exemptions], its refusal to extend an exemption to an instance of

religious hardship suggests a discriminatory intent.” Bowen v. Roy, 476 U.S. 693, 708 (1986).

In Fulton, the City of Philadelphia refused to enter into a foster placement contract with a

Catholic foster agency unless the agency agreed to place children with same-sex foster parents.

The agency filed suit, alleging that the applicable city ordinance forced it to either undermine its

mission to help children or approve of relationships contrary to the agency’s religious beliefs.

The District Court and the Third Circuit Court of Appeals determined, in denying the agency’s

application for a temporary restraining order and preliminary injunction, that the ordinance was a

neutral, generally applicable law that did not violate the agency’s First Amendment rights to

freely exercise their religious beliefs.

The Supreme Court reversed, holding that the ordinance requiring private foster agencies

to certify same-sex couples was neither neutral nor generally applicable in part because the

ordinance permitted exceptions to this requirement in the “sole discretion” of the city

commissioner. See Fulton, 141 S.Ct. at 1878 (“No matter the level of deference we extend to the

City, the inclusion of a formal system of entirely discretionary exceptions in Section 3.21 renders

the contractual non-discrimination requirement not generally applicable.”). The ordinance stated

in pertinent part:

“Rejection of Referral. Provider shall not reject a child or family
including, but not limited to,... prospective foster or adoptive
parents, for Services based upon… their… sexual orientation…
unless an exception is granted by the Commissioner or the
Commissioner’s designee, in his/her sole discretion.”

Id. (quoting the City of Philadelphia’s “Fair Practices Ordinance”) (ellipses and emphasis in
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original). Because the city ordinance gave the Commissioner the discretion to grant an

exemption, the Court explained that he could not “refuse to extend that exemption system to

cases of religious hardship without a compelling reason.” Id. at 1878 (internal citations and

quotations omitted).

In reaching its decision, the Court differentiated the Philadelphia ordinance from the

statute that was upheld in Smith. See id. at 1877 (“This case falls outside Smith because the City

has burdened the religious exercise of CSS through policies that do not meet the requirement of

being neutral and generally applicable.”). The plaintiffs in Smith were fired for ingesting peyote

in keeping with their religious beliefs, and their claims for unemployment benefits were denied

pursuant to a state law that disqualified persons fired for misconduct from receiving such

benefits. Because the state law prohibited the use of peyote and made no exceptions for

sacramental use, the law was held to be neutral and generally applicable, and the plaintiffs’ First

Amendment challenge was defeated.

The Idaho statutes governing the investigation of deaths and the ordering of autopsies are

not generally applicable because, much like the ordinance at issue in Fulton, these statutes give

the coroner wide discretion in determining (1) the scope of an investigation, including whether to

conduct an inquest; and (2) whether to order an autopsy. Idaho Code § 19-4301 states in

pertinent part:

(1) When a county coroner is informed that a person has died, the county
coroner shall investigate that death if:

(a) The death occurred as a result of violence, whether apparently by
homicide, suicide or by accident;
(b) The death occurred under suspicious or unknown circumstances; or
(c) The death is of a stillborn child or any child if there is a reasonable
articulable suspicion to believe that the death occurred without a known
medical disease to account for the stillbirth or child's death.
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…

(3) A coroner in the county where the incident causing the death occurred or, if
such county is unknown, the coroner in the county where the body was found,
may conduct an inquest if there are reasonable grounds to believe as a result of
the investigation that the death occurred as provided in subsection (1) of this
section.

Idaho Code § 19-4301(1), (3). And Idaho Code § 19-4301B states:

The coroner may, in the performance of his duties under this
chapter, summon a person authorized to practice medicine and
surgery in the state of Idaho to inspect the body and give a
professional opinion as to the cause of death. The coroner or the
prosecuting attorney may order an autopsy performed if it is
deemed necessary accurately and scientifically to determine the
cause of death.

Idaho Code § 19-4301(B) (emphasis added).

The record in this case demonstrates that the coroner, in an exercise of discretion, ordered

an autopsy after he was advised that delaying burial violated the Plaintiffs’ religious customs.

SiJohn Decl., ¶¶ 6-12. This supports finding that the coroner exercised his discretion in a manner

that was injurious to the Plaintiffs’ First Amendment rights, which is prohibited under Fulton

unless the action passes strict scrutiny. Defendants make no argument that the coroner’s conduct

satisfied this standard.

The record also supports a finding that the coroner lacked a “compelling reason” to insist

upon an autopsy and delay Ms. Pakootas’s burial because the manner and cause of death were

apparent at the accident scene. See Fulton, 141 S.Ct. at 1878 (explaining that the City “may not

refuse to extend their exemption system to cases of religious hardship without a compelling

reason.”); and Joann Porter Dep. Tr. (Porter Dep.) 16:6-18:1 (testifying that Ms. Pakootas’ body

sustained trauma to her head, chest, limbs, and face; that she did not perceive the scent of alcohol
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from the body; and that Ms. Pakootas’ body was ejected from the vehicle as a result of taking a

curve at too high a speed).

b. Defendants’ Violation of Idaho Law Does Not Shield Them From
Liability Under 42 U.S.C. § 1983.

Defendants next argue that “Plaintiffs’ claim that the insistence on an autopsy by

Defendant Keene violated their First Amendment rights fails as a matter of law because the basis

of such claim is rooted in a claimed violation of state law.” Memo, at 9 (citing, Galen v. County

of Los Angeles, 477 F.3d 652, 662 (9th Cir. 2007).

Defendants’ reliance on Galen is misplaced because “a violation of state law can serve as

the basis of a Section 1983 action where the violation of state law causes the deprivation of

rights protected by the Constitution.” Hallstrom v. City of Garden City, 991 F.2d 1473, 1482, n.

22 (9th Cir. 1993).

Here, construing the factual record in Plaintiffs’ favor, (1) Plaintiff Nichole James called

the coroner’s office the day after Olivia’s death to request the release of her body (Statement of

Disputed Facts, ¶ 2; Porter Dep. 80:25-82:18); (2) the coroner did not release the body within

twenty-four hours of that request or petition the court to extend the deadline; and as such, (3) the

coroner violated Idaho Code § 19-4301C. See Idaho Code § 19-4301C.

The record further demonstrates that Defendants violated Idaho law and the Plaintiffs’

First Amendment rights simultaneously. Consistent with the Ninth Circuit’s pronouncement in

Hallstrom, Defendants’ violation of Idaho law does not insulate them from liability under

Section 1983.

2. Defendant Keene is Not Entitled to Qualified Immunity Because He
Violated Plaintiffs’ Constitutional Right to Care for the Remains of their
Loved One.
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Defendants argue that Dr. Keene is entitled to qualified immunity because his conduct did

not violate “clearly established statutory or constitutional rights of which a reasonable person

should have known.” Memo, at 13 (quoting Pearson v. Callahan, 555 U.S. 223, 231 (2009)).

This argument should be rejected for two reasons. First, the Ninth Circuit Court of

Appeals has recognized that certain common law rights, including a family’s right to control the

body of a deceased family member and death images of the deceased, are so “deeply rooted in

this Nation’s history” that they “rise to the level of a constitutional right.” See Marsh v. County of

San Diego, 680 F.3d 1148, 1154 (9th Cir. 2012) (citing, National Archives and Records

Administration v. Favish, 541 U.S. 157, 168 (2004); see also, Walter v. County of San Diego,

Case No. 3:19-cv-02465-W-BLM, 2020 WL 7024660 at *11 (S.D. Cal. Nov. 30, 2020) (“A

parent’s right to choose how to care for a child in life reasonably extends to decisions dealing

with death, such as whether to have an autopsy, how to dispose of the remains, whether to have a

memorial service, and whether to publish an obituary.”) (quoting Marsh).

Second, Defendants’ argument overlooks that Idaho Code § 19-4301C required the

coroner to release Olivia’s remains within twenty-four hours upon request of her next of kin, and

that this requirement was not satisfied. Any argument that Defendant Keene was permitted to

ignore an unambiguous statutory requirement should be rejected.

3. Kootenai County Violated Plaintiffs’ Constitutional Rights to Freely
Exercise Their Religious Beliefs.

Defendants argue that Kootenai County is not liable for religious discrimination because

(1) Plaintiffs’ constitutional rights were not violated; and (2) the alleged violation is in the nature

of respondeat superior liability, and not the result of a policy or custom reflecting deliberate

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT - 10

Case 2:19-cv-00460-BLW   Document 37   Filed 01/31/22   Page 10 of 20



indifference to their Constitutional rights. Memo, at 16-17.

Defendants’ first argument must be rejected because as set forth above, Defendants

exercised their discretionary authority under Idaho Code § 19-4301, et seq. in a manner that

violated Plaintiffs’ religious freedoms. See supra, at pp. 4-9.

Defendants’ second argument must be rejected because the evidence in the record

demonstrates that Defendant Keene established a policy for the coroner’s office, and his

implementation of that policy resulted in religious discrimination.

A local government is not vicariously liable for acts of its employees under respondeat

superior, but local governments are liable when “action pursuant to an official municipal policy”

caused the injury. Connick v. Thompson, 563 U.S. 51, 60-61 (2011). Policymaking officials are

those “officials or governmental bodies who speak with final policymaking authority for the

local governmental actor concerning the action.” Jett v. Dallas Independent School District, 491

U.S. 701, 737 (1989). Whether an official has final policymaking authority is a question of state

law to be determined by the trial judge, reviewing relevant “state and local positive law, as well

as ‘custom or usage’ having the force of law.” Id. (citing, City of St. Louis v. Praprotnik, 485

U.S. 112, 124, n.1 (1988).

Liability can come from a deliberate choice among alternative courses of action by an

official with final policymaking authority. Pembaur v. City of Cincinnati, 475 U.S. 469, 483

(1986). Liability can also come from an official with policymaking authority ratifying the

decision of a lower employee or showing deliberate indifference. Board of County

Commissioners of Bryan County, Oklahoma v. Brown, 520 U.S. 397, 407 (1997) (deliberate

indifference); Christie v. Iopa, 176 F.3d 1231, 1239 (9th Cir. 2009) (ratification). Although there
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is generally no liability for isolated acts, liability exists for “an isolated constitutional violation…

when the person causing the violation has final policymaking authority.” Webb v. Sloan, 330 F.3d

1158, 1164 (9th Cir. 2003).

Here, there is a genuine issue of material fact regarding whether the coroner took actions

that created municipal liability. Kootenai County’s policymaking official as it relates to the

investigation of deaths and the performance of autopsies is Defendant Keene. Defendant Keene’s

duties and the discretion with which he performs those duties are set forth in Idaho Code §

19-4301, et seq. As established during his deposition, Defendant Keene establishes policy for the

coroner’s office, including an unwritten policy that an autopsy must be performed on any person

who dies in an automobile accident. Keene Dep. 100:12-25. When Defendant Keene became

aware that applying this policy would infringe upon Plaintiffs’ First Amendment rights to freely

exercise their religious beliefs, Defendant Keene disregarded them and insisted upon the

performance of an autopsy. SiJohn Decl. ¶¶ 6-10.

On account of Defendant Keene’s status as the final policy making authority and his

decision to implement that policy in a way that violated Plaintiffs’ religious customs, there is a

genuine issue of material fact as to whether policymaking officials for Kootenai County acted in

a way that violated Section 1983.

B. Defendants are Not Entitled to Summary Judgment on Plaintiffs’ Claims for
Intentional and Negligent Infliction of Emotional Distress.

1. Defendants Are Not Entitled to Discretionary Function Immunity.

Defendants maintain that the Plaintiffs’ state law claims are barred by Idaho Code §

6-904(1), which affords immunity to (1) governmental entities; and (2) their employees while

acting within the course and scope of their employment and without malice or criminal intent for
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claims that are “based upon the exercise or performance or the failure to exercise or perform a

discretionary function or duty on the part of a governmental entity or employee thereof, whether

or not the discretion be abused.” See Memo, at 18-19.

Specifically, Defendants argue that discretionary function immunity applies because the

coroner had the discretion, as a matter of statute, to order an autopsy. See Memo, at 18 (“The

Idaho Court of Appeals has specifically found that the determination of whether to perform an

autopsy ‘falls within the discretion of the coroner.’”) (quoting, Hagy v. State, 137 Idaho 618, 622,

51 P.3d 432, 436 (Ct. App. 2002).

This argument must be rejected because it stems from an official’s conduct in a specific

instance (an “operational decision”) instead of the formulation of policy. The discretionary

function immunity set forth in Idaho Code § 6-904(1) applies to the latter, not the former. See

Lamont Bair Enterprises, Inc. v. City of Idaho Falls, 165 Idaho 930, 934, 454 P.3d 572, 576

(2019) (“The discretionary function exception applies to governmental decisions that entail

planning or policy formulations.”). It does not not include “functions which involve any element

of choice, judgment, or ability to make responsible decisions, otherwise every government action

would fall under the exception.” Shubert v. Ada County, 166 Idaho 458, ___, 461 P.3d 740, 751

(2020) (emphasis in original).

Defendants make no connection between the conduct at issue and the formulation of

policy. Defendants argue simply that Defendants are immune because the coroner had the

“discretion” to order, or not to order, an autopsy. This argument does not address, much less

satisfy, the applicable legal standard and it must be rejected.

2. Defendants Are Not Entitled to Immunity Pursuant to Idaho Code § 19-4301B
Because No Autopsy was Performed.
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Defendants next argue that Plaintiffs’ state law claims are barred because “Idaho Code §

19-4301B explicitly provides that ‘no cause of action shall lie against any person, firm, or

corporation for participating in or requesting such autopsy.” Memo at 18 (quoting, Idaho Code §

19-4301B).

This argument must be rejected because the immunity referenced in this clause is

afforded only if an autopsy has been performed, and no autopsy was performed in this case. For

clarity, the entire sentence from which Defendants selectively quoted states:

When an autopsy has been performed, pursuant to an order of
a coroner or a prosecuting attorney, no cause of action shall
lie against any person, firm or corporation for participating in
or requesting such autopsy.

Idaho Code § 19-4301B (last sentence) (emphasis added).

Defendants’ argument ignores the emphasized conditional language, and violates the

well-settled canon of construction disfavoring surplusage. See Sweitzer v. Dean, 118 Idaho 568,

572, 798 P.2d 27, 31 (1990) (“The Supreme Court will not construe a statute in a way which

makes mere surplusage of provisions included therein.”). Because the Defendants’ theory of

immunity gives no regard to the condition precedent set forth in Idaho Code § 19-4301B, this

statute does not bar Plaintiffs’ state law claims.

3. Defendants’ Violation of Idaho Code § 19-4301C Does Not Insulate Them from
Common Law Tort Liability.

Defendants next argue that Plaintiffs’ claims for negligent and intentional infliction of

emotional distress should be dismissed because Plaintiffs’ have alleged that Defendant Keene

violated Idaho Code § 19-4301C, which does not supply a private right of action. Memo, at 19
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(“Plaintiffs claims are thus seeking damages for Defendant Keene’s alleged violation of Idaho

Code § 19-4301C. However, nothing in that provision, or in the other statutes in the chapter,

provide for a private cause of action.”).

Defendants cite Yoakum v. Hartford Fire Insurance Company, 129 Idaho 171, 923 P.2d

416 (1993) in support of this argument, but Yoakum is distinguishable. The claims at issue in

Yoakum were brought as “direct violations” of criminal statutes, not common law torts. Contrary

to Defendants’ position, the coroner’s violation of a statute does not insulate him from common

law tort liability; rather, it supports an argument that Defendants are liable for negligence per se.

See, e.g., O’Guin v. Bingham County, 142 Idaho 49, 54, 122 P.3d 308, 313 (2005) (“In Idaho, it is

well established that statutes and administrative regulations may define the applicable standard

of care owed, and that violations of such statutes and regulations may constitute negligence per

se.’”) (italics in original).

Defendants’ argument, if accepted, would transform negligence per se into an affirmative

defense, allowing someone to inflict emotional distress upon another so long as a statute was

violated in the process. Yoakum supports no such argument and the Court should reject it.

4. Defendants Did Not Timely Release Olivia’s Body to Plaintiffs.

Defendants next argue that “the undisputed facts foreclose any cause of action based on

the ‘delay’ in releasing Olivia’s body to Plaintiffs.” This argument rests on Defendants’

assertions that (1) Plaintiffs did not request the release of Olivia’s body until Sunday, June 3,

2018 (two days after her death); (2) Plaintiffs collected Olivia’s body on June 4, 2018 and were

able to begin burial preparation on June 5, 2018; (3) Idaho Code § 19-4301C does not explain

what the coroner must do when a request is made more than 24 hours after death; and (4) Idaho
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Code § 19-4301C does not “account for the unavailability of the courts after hours on the

weekend.” Memo at 19-20.

This argument must be rejected because it misstates the timeline and relies upon

nonexistent statutory caveats. Ms. James called the coroner’s office on June 2, 2018, the day

after Olivia’s death, to request the release of her body but no one answered her call. Pursuant to

Idaho Code § 19-4301C, the coroner should have either (1) granted that request promptly; or (2)

petitioned the court for an extension of time.1

The fact that the statute does not address deaths that occur after business hours does not

change the analysis. Had the legislature desired to modify the coroner’s obligation under Idaho

Code § 19-4301C for deaths that occur after business hours, it could have done so. See Saint

Alphonsus Regional Medical Center v. Gooding County, 159 Idaho 84, 89, 356 P.3d 377, 382

(“[T]his Court has been reluctant to second-guess the wisdom of a statute and has been unwilling

to insert words into a statute that the Court believes the legislature left out, be it intentionally or

inadvertently.”). The fact that no such exception exists demonstrates that the coroner must be

available after regular business hours to ensure that next of kin may obtain their loved one’s

remains in a timely fashion.

5. Idaho Code § 6-610 Does Not Bar Plaintiffs’ Claims Because the Coroner is
Not a Law Enforcement Officer.

Defendants’ argue that Plaintiffs’ state law claims against the coroner are barred because

(1) the coroner is a “law enforcement officer” as defined in Idaho Code § 6-610; (2) Idaho Code

1 Idaho Code § 19-4301C states:

Where a body is held for investigation or autopsy under this act the coroner shall, if requested by
next of kin, release the body for funeral preparation not later than 24 hours after death or discovery
of the body, whichever is later. Any district judge may ex parte order the 24 hour period extended
upon a showing of reasonable cause by the prosecuting attorney by petition supported by affidavit.
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§ 6-610 requires plaintiffs to post a bond before filing suit against a “law enforcement officer;”

and (3) Plaintiffs did not post a bond before filing their complaint. Memo, at 20.

Idaho Code § 6-610(2) states:

(2) Before any civil action may be filed against any law enforcement
officer or service of civil process on any law enforcement officer, when
such action arises out of, or in the course of the performance of his
duty, or in any action upon the bond of any such law enforcement
officer, the proposed plaintiff or petitioner, as a condition precedent
thereto, shall prepare and file with, and at the time of filing the
complaint or petition in any such action, a written undertaking with at
least two (2) sufficient sureties in an amount to be fixed by the court.

Idaho Code 6-610(2) (emphasis added). “Law enforcement officer” is in turn defined as:

“[A]ny court personnel, sheriff, constable, peace officer, state police
officer, correctional, probation or parole official, prosecuting attorney,
city attorney, attorney general, or their employees or agents, or any
other person charged with the duty of enforcement of the criminal,
traffic or penal laws of this state or any other law enforcement
personnel or peace officer as defined in chapter 51, title 19, Idaho
Code.

Idaho Code 6-610(1) (emphasis added).

Defendants’ argument must be rejected for two reasons. First, the Idaho Code

consistently treats the “coroner” and “law enforcement” as distinct from one another. See,

e.g., Idaho Code § 19-4301A (requiring a person who finds a body to “notify either the

coroner, who shall notify the appropriate law enforcement agency, or a law enforcement

officer or agency, which shall notify the coroner.”); Idaho Code § 39-9605 (requiring

“law enforcement agencies” and “coroners” to comply with requests from the

Department of Health and Welfare concerning incidents of maternal mortality); Idaho

Code § 39-3413(1) (defining “first responder,” as “a law enforcement officer, firefighter,
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emergency medical services provider, coroner, or other emergency rescuer.”); and Idaho

Code § 16-1605 (“Any physician, resident on a hospital staff, intern, nurse, coroner,

school teacher… or other person having reason to believe that a child under the age of

eighteen (18) years has been abused… shall report… such conditions or circumstances to

the proper law enforcement agency or the [Department of Health and Welfare]”). If a

county coroner were a law enforcement officer, there would be no need to refer to “law

enforcement officers” and “coroners” separately in the Idaho Code.2

Second, the coroner’s duties are fundamentally different from the duties of

“court personnel, sheriff, constable, peace officer, state police officer, correctional,

probation or parole official, prosecuting attorney, city attorney, or attorney general.” The

coroner does not have the power to arrest someone suspected of committing a crime or

prosecute someone charged with committing a crime. The coroner also cannot sentence

someone convicted of a crime to prison or ensure they fulfill their sentence. The

coroner’s duties are fundamentally different from the duties of the persons expressly

identified in Idaho § 6-610 and as such, Defendants’ argument that the coroner is a “law

enforcement officer” should be rejected.

C. Plaintiffs are Entitled to Injunctive Relief.

Plaintiffs seek an injunction to require Defendants to amend the Death Certificate to

accurately reflect Olivia’s cause of death. Mr. Keene was responsible for providing the

appropriate information to the registrar of vital records and failed to do so. As outlined in Idaho

2 Dr. Keene’s deposition testimony undermines his argument that the coroner is a law enforcement officer. See Keene
Dep. 38:19-23 (“Law enforcement” is responsible for documenting a decedent's social history, not the coroner’s
office); 38:24-39:11 (Explaining that “law enforcement” is responsible for investigating deaths and the coroner is
“responsible for the body”).
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Code, where no attending physician is available or the death is not the result of natural causes, it

is the “coroner who shall make an immediate investigation, supply the necessary medical data,

and certify to the cause of death.” Idaho Code § 39-260(2)(emphasis added).

Here, Mr. Keene failed to make an immediate investigation, to supply the necessary

medical data to the registrar of vital records as required. Plaintiffs simply request that this Court

require Mr. Keene to comply with Idaho Code and supply the necessary medical data to the

registrar of vital records by removing intoxication as a cause of death of Olivia on the death

certificate.

Plaintiffs do not dispute that the person seeking amendment of a death certificate must

present adequate documentary evidence supporting the requested amendment. See Idaho Code §

39-260(5). Instead, what Plaintiffs are asking from the Court is an Order requiring Defendants to

seek such amendment. Nothing in the vital statistics code section bars Defendants from seeking

an amendment.

“The object of injunctive relief is to prevent injury, threatened and probable to result,

unless interrupted.” Gem State Roofing, Inc. v. United Components, Inc., 168 Idaho 820, 488

P.3d 488, 502 (2021) (citations omitted). An injunction acts prospectively. Fenwick v. Idaho

Dep't of Lands, 144 Idaho 318, 323, 160 P.3d 757, 762 (2007) (citations omitted). A permanent

injunction is properly denied only where there is “no reasonable expectation that the wrong will

be repeated.” Gem State Roofing, Inc. v. United Components, Inc., 168 Idaho 820, 488 P.3d 488,

502 (2021).

Here, Defendants continuing refusal to amend the death certificate is a repeating

violation. Defendants had an obligation to submit the necessary information to the registrar of
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vital records and failed to do and failed to remedy such failure. See Fenwick v. Idaho Dep't of

Lands, 144 Idaho 318, 323, 160 P.3d 757, 762 (2007) (continuing violation of ordinances

provided grounds to seek injunctive relief). An injunction would prevent future injury to

Plaintiffs, in that they will not incur injury as a result of the indication of intoxication as a cause

of death on the death certificate, Thus, an injunction is appropriate and Defendants’ Motion for

Summary Judgment should be denied.

VI. CONCLUSION

For the reasons stated above, Plaintiffs’ respectfully request that Defendants’ motion for

summary judgment be denied in full.

DATED this 31st day of January, 2022.

SMITH + MALEK, PLLC

/s/ Tara Malek
Tara Malek, ISB No. 8709
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 31st day of January, 2022, I filed the foregoing
electronically through CM/ECF system, which caused the following parties or counsel to be
served by electronic means:

● Peter C. Erbland
perbland@lclattorneys.com

● Katharine B. Brereton
kbrereton@lclattorneys.com

/s/ Shannon James
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