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UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF IDAHO 
 
   NICHOLE JAMES and HEMENE JAMES, 
wife and husband,  
 

Plaintiffs,  
 
vs.  
 
KOOTENAI COUNTY, a political subdivision 
of the State of Idaho, KOOTENAI COUNTY 
CORONER’S OFFICE, a department of 
Kootenai County, and WARREN KEENE, in 
his individual and official capacity as 
KOOTENAI COUNTY CORONER, 
 

Defendants. 
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) 

Case No. 2:19-cv-00460-BLW 
 
 
DEFENDANTS’ MEMORANDUM IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
 

    
 Defendants, by and through their attorneys of record, Peter C. Erbland and Katharine B. 

Brereton of Lake City Law Group PLLC, hereby submit this Memorandum in Support of Motion 

for Summary Judgment pursuant to Federal Rule of Civil Procedure 56. 

I. FACTUAL AND PROCEDURAL HISTORY 

A Statement of Undisputed Material Facts (“SUMF”) accompanies this Memorandum.  In 

sum, this action arises from the death of Olivia Pakootas in June of 2018.  Dkt. 1, ¶ 13.  Plaintiff 
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Nichole James (“Nicky James”) was the natural mother of Olivia.  Dkt. 1, ¶ 5; SUMF ¶ 1.  Plaintiff 

Hemene James was Olivia’s stepfather.  Dkt.  1, ¶ 6; SUMF ¶ 2.   

In support of their claims, Plaintiffs alleged that Olivia was involved in a single car accident 

and died at the scene.  Dkt. 1.  The Kootenai County Coroner’s Office took possession of Olivia’s 

body following her death.  Dkt. 1.  Plaintiffs claim Defendant Keene did not properly extract a 

blood sample from Olivia’s body; Olivia’s body was not returned to her family in a timely manner 

despite repeated requests; Defendant Keene disregarded Olivia’s family’s religious objections to 

an autopsy and indicated he was going to perform an autopsy; and Plaintiff Nicky James had to 

seek court intervention to retrieve Olivia’s body.  Dkt. 1.  According to Plaintiffs, the actions of 

Defendants infringed upon the exercise of their religious beliefs in preparing Olivia’s body for 

burial, and they suffered emotional distress as a result of Defendant Keene’s insistence on an 

autopsy and by being denied possession of her body.  Dkt. 1.     

Plaintiffs filed their Complaint on November 22, 2019, against Kootenai County, the 

Kootenai County Coroner’s Office, and Warren Keene alleging a cause of action pursuant to 42 

U.S.C. § 1983, state law claims, and a claim for injunctive relief.  Specifically, Plaintiffs alleged a 

claim for violation of their of their First Amendment religious freedom rights, state law claims for 

intentional infliction of emotional distress and negligent infliction of emotional distress, and state 

law claim for injunctive relief in the form of an order requiring Defendant Keene to remove 

intoxication from Olivia’s death certificate as a significant cause of her death. 

II. STANDARD OF REVIEW 

Summary judgment is appropriate where a party can show that, as to any claim or defense, 

“there is no genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.  Fed. R. Civ. P. 56(a).  It is well established that the purpose of summary judgment 
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“is to isolate and dispose of factually unsupported claims.”  Celotex Corp. v. Catrett, 477 U.S. 317, 

322-24 (1986).  The moving party bears the initial burden of demonstrating the absence of a 

genuine dispute as to material fact.  Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (en 

banc). 

In evaluating whether the moving party has met this burden, the court must view the 

evidence in the light most favorable to the non-moving party.  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 255 (1986).  Once the moving party has met its burden, it shifts to the non-moving 

party who must then present evidence showing there is a genuine issue for trial.  Celotex, 477 U.S. 

at 323.  Although all reasonable inferences which can be drawn from the evidence must be drawn 

in a light most favorable to the non-movant, T.W. Electrical Services, Inc., v. Pacific Elec. 

Contractors Ass’n, 809 F.2d 626, 630-31 (9th Cir. 1987), the Court is not required to adopt 

unreasonable inferences from circumstantial evidence.  McLaughlin v. Liu, 849 F.2d 1205, 1208 

(9th Cir. 1988).       

III. ARGUMENT 

A. Plaintiffs’ Claim For Religious Discrimination In Violation Of Their First 
Amendment Rights Fails Since There Was No Deprivation Of A Constitutionally 
Protected Interest. 

Title 42 U.S.C. § 1983 provides a cause of action for the “‘deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws’” of the United States.   Wyatt v. 

Cole, 504 U.S. 158, 161 (1992).  To state a claim under § 1983, a plaintiff must allege two essential 

elements: (1) that a right secured by the Constitution or laws of the United States was violated, 

and (2) that the alleged violation was committed by a person acting under color of state law.  West 

v. Atkins, 487 U.S. 42, 48 (1988); Long v. Cty. of Los Angeles, 442 F.3d 1178, 1185 (9th Cir. 2006). 

// 
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1. There was no Violation of a Right Secured by the Constitution or Laws of the 
United States. 

The First Amendment guarantees the right to freely exercise one’s religion, and ensures 

“the right to believe and profess whatever religious doctrine one desires.”  Employment Div., Dep’t 

of Human Resources of Oregon v. Smith, 494 U.S. 872, 877 (1990), superseded by statute in other 

contexts as stated in Holt v. Hobbs, 574 U.S. 352, 357 (2015).  While the First Amendment 

“excludes all governmental regulation of religious beliefs,” 494 U.S. at 877 (emphasis in original) 

(internal citations omitted), the “‘freedom to act’ pursuant to one’s religious beliefs ‘cannot be’ 

absolute.”  Stormans, Inc. v. Selecky, 586 F.3d 1109, 1128 (9th Cir. 2009) (quoting Cantwell v. 

Connecticut, 310 U.S. 296, 303-04 (1940)).  The right to freely exercise one’s religion “does not 

relieve an individual of the obligation to comply with a ‘valid and neutral law of general 

applicability on the ground that the law proscribes (or prescribes) conduct that his religion 

prescribes (or proscribes).’”  Smith, 494 U.S. at 879.  It is well established that “a law that is neutral 

and of general applicability need not be justified by a compelling governmental interest even if the 

law has the incidental effect of burdening a particular religious practice.”  Church of the Lukumi 

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993).  

“In assessing neutrality and general applicability, courts evaluate both ‘the text of the 

challenged law as well as the effect in its real operation.’”  Parents for Privacy v. Barr, 949 F.3d 

1210, 1234 (9th Cir. 2020) (quoting Stormans, Inc. v. Weisman, 794 F.3d 1064, 1076 (9th Cir. 

2015)).  A law is not neutral when its objective “is to infringe upon or restrict practices because of 

their religious motivation.”  Lukumi, 508 U.S. at 533.  “A law is not generally applicable when the 

government, ‘in a selective manner, imposes burdens only on conduct motivated by religious 

belief.’”  Stormans, 586 F.3d at 1134 (quoting Lukumi, 508 U.S. at 543).  When a law is neutral 

and generally applicable, it need only survive rational basis review.  Miller v. Reed, 176 F.3d 1202, 
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1206 (9th Cir. 1999).  Thus, laws of general applicability that only incidentally burden religious 

conduct do not offend the First Amendment.  Smith, 494 U.S. at 878-882. 

“The Free Exercise Clause affords an individual protection from certain forms of 

government compulsion; it does not afford an individual a right to dictate the conduct of the 

Government’s internal procedures.”  Bowen v. Roy, 476 U.S. 693, 699-700 (1986).  Underlying 

the principle that the freedom to act is not absolute is the idea that “allowing individual exceptions 

based on religious beliefs from laws governing general practices ‘would make the professed 

doctrines of religious belief superior to the law of the land, and in effect permit every citizen to 

become a law unto himself.’”  Stormans, 586 F.3d at 1128 (quoting Reynolds v. United States, 98 

U.S. 145, 167 (1878)).  “Precisely because we are a cosmopolitan nation made up of people of 

almost every conceivable religious preference, and precisely because we value and protect that 

religious divergence, we cannot afford the luxury of deeming presumptively invalid, as applied to 

the religious objector, every regulation of conduct that does not protect an interest of the highest 

order.”  Smith, 494 U.S. at 888 (emphasis in original) (cleaned up).   

Here, Plaintiffs claim they were entitled to practice their religious beliefs and refuse an 

autopsy based upon those beliefs, and that Defendants trampled upon Plaintiffs’ religious freedoms 

in the refusal to provide Plaintiffs with Olivia’s body for burial.  Dkt. 1 at 9.  Plaintiffs claim the 

following actions violated Plaintiffs’ First Amendment Rights: (a) Defendants’ insistence on an 

autopsy when death did not occur under suspicious or unknown circumstances; (b) the refusal to 

provide Olivia’s body within 24 hours of being notified as required by Idaho Code; (c) Defendants 

knew, or should have known, that the refusal to provide Olivia’s body to her family would result 

in severe emotional distress; (d) Defendant Keene did not attempt to reconcile Plaintiffs’ religious 

beliefs with policies and procedures; (e) Defendants knew of Plaintiffs’ religious beliefs, their 
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opposition to an autopsy, and insisted upon an autopsy; (f) Defendants intentionally sealed Olivia’s 

body and further deprived Plaintiffs’ of their ability to exercise their religious practices; and (g) 

by Defendants’ refusal to return Olivia’s body, they intentionally denied Plaintiffs the ability to 

exercise their religious practices in preparing Olivia’s body for burial and preparing her to cross 

over the creek to join her ancestors.  Dkt. 1 at 10; see SUMF ¶ 31. 

Plaintiffs also allege that in refusing to provide Olivia’s body to them, they were deprived 

of a ceremonial family night, deprived of staying with Olivia’s body from the site of her death 

until the time she was buried, deprived of the ability to prepare Olivia’s body for burial for more 

than five days, and the family was unable to conduct the ceremonies of bringing Olivia’s body 

back to the home of her mother for a final night with the family.  Dkt. 1 at 8.  Because of the delay 

in taking possession of Olivia’s body, Plaintiffs were forced to condense their religious traditions 

and Plaintiffs were deprived of their ability to provide Olivia with an appropriate burial service 

according to her religious beliefs.  Dkt. 1 at 9; see SUMF ¶ 31. 

At the core of the above-alleged deprivations is Plaintiffs’ alleged entitlement to refuse an 

autopsy; their alleged entitlement to have Olivia’s body released to them within 24 hours of making 

such request, as required by Idaho Code; Defendant Keene’s allegedly wrongful insistence on 

performing an autopsy despite their objections; and Defendant Keene’s alleged unreasonable delay 

in releasing Olivia’s body to Plaintiffs.   Plaintiffs have not challenged the constitutionality of any 

statute, regulation, or ordinance as part of their free exercise claim, and some of the allegations 

necessarily rely on Idaho law to support Plaintiffs’ claimed rights.   Plaintiffs’ free exercise claim 

thus presumes that the state laws upon which their claim is based are valid and constitutional. 

Although Plaintiffs do not challenge the constitutionality of the laws granting the coroner 

the authority to have an autopsy performed, the basis for such authority is relevant to this Court’s 
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decision.  Idaho Code § 19-4301, which sets forth the duties of the coroner to investigate deaths, 

provides as follows:  

When a county coroner is informed that a person has died, the county coroner shall 
investigate that death if: 
(a) The death occurred as a result of violence, whether apparently by homicide, 
suicide or by accident; 
(b) The death occurred under suspicious or unknown circumstances; or 
(c) The death is of a stillborn child or any child if there is a reasonable 
articulable suspicion to believe that the death occurred without a known medical 
disease to account for the stillbirth or child’s death. 
 

I.C. § 19-4301(1)(a)-(c) (emphasis added).  This provision further specifies that, “[n]othing in this 

section shall be construed to affect the tenets of any church or religious belief.”  I.C. § 19-4301(5).  

All deaths in the state of Idaho which are subject to investigation pursuant to § 19-4301(1) must 

be reported to law enforcement and the coroner.  I.C. § 19-4301A(1).  In the performance of the 

duties as set forth in § 19-4301 et seq., the “coroner may…summon a person authorized to practice 

medicine and surgery in the state of Idaho to inspect the body and give a professional opinion as 

to the cause of death.  The coroner or the prosecuting attorney may order an autopsy performed if 

it is deemed necessary accurately and scientifically to determine the cause of death.”  I.C. § 19-

4301B.  These provisions authorizing the investigation of deaths and the performance of 

inspections of the body and autopsies are generally applicable and facially neutral.  Smith, 494 

U.S. at 879; Lukumi, 508 U.S. at 533; Stormans, 586 F.3d at 1134.  The law is religion-neutral, 

specifically providing that it “shall not be construed to affect the tenets of any church or religious 

belief.”  I.C. § 19-4301(5); Lukumi, 508 U.S. at 533.  The burden imposed by the law is not the 

object, but merely the incidental effect, which does not offend the First Amendment.  Smith, 494 

U.S. at 878.     

With respect to Plaintiffs’ contention that they were entitled to have Olivia’s body returned 

to them within 24 hours of making such request, this claimed right is wholly dependent on Idaho 
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state law.  Pursuant to § 19-4301C, when the coroner holds a body for investigation or autopsy, 

the coroner shall release the body for funeral preparation within 24 hours after death or discovery 

of the body, if requested by the next of kin.  Assuming that this provision provided Plaintiff Nicky 

James with a legal right to the return of Olivia’s body within 24 hours after death, upon her request 

for such release, that right is only provided by Idaho law.  Section 1983, however, does not provide 

a cause of action for violations of state law.  See Galen v. County of Los Angeles, 477 F.3d 652, 

662 (9th Cir. 2007); Ove v. Gwinn, 264 F.3d 817, 824 (9th Cir. 2001).  Accordingly, there was no 

violation of Plaintiffs’ First Amendment rights by the alleged refusal to release Olivia’s body to 

Plaintiffs, as contemplated by Idaho Code § 19-4301C. 

  The claim that Defendant Keene wrongfully insisted on performing an autopsy suffers the 

same fate.  According to Plaintiffs, it was a violation of their First Amendment rights for Defendant 

Keene to insist on the performance of an autopsy when, in their view, Olivia’s death did not occur 

under suspicious or unknown circumstances.  Idaho Code § 19-4301 provides that the county 

coroner shall investigate a death if the death occurred as a result of violence, whether by apparent 

homicide, suicide, or by accident; where the death occurred under suspicious or unknown 

circumstances; or in the case of a stillborn child or a child’s death without a known medical disease.  

With respect to the performance of an autopsy, the coroner may order an autopsy to be performed 

“if it is deemed necessary accurately and scientifically to determine the cause of death.”  I.C. § 19-

4301B.  Ordering an autopsy is in performance of the coroner’s duties in Idaho Code § 19-4301 et 

seq., and the standard for requesting or ordering an autopsy is distinct from the standard that 

requires a coroner to investigate a death.  In any event, there is no need to debate whether or not 

Olivia’s death occurred under suspicious or unknown circumstances, or whether an autopsy would 

have been appropriate under these circumstances.  Plaintiffs’ claim that the insistence on an 
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autopsy by Defendant Keene violated their First Amendment rights fails as a matter of law because 

the basis of such claim is rooted in a claimed violation of state law.  See Galen, 477 F.3d at 662; 

Ove, 264 F.3d at 824.  Moreover, Plaintiffs cannot establish with admissible evidence that 

Defendant Keene did not reasonably determine that an autopsy was necessary accurately and 

scientifically to determine the cause of Olivia’s death.  

The remainder of Plaintiffs’ First Amendment claim turns on the questions of whether 

federal law recognizes the next of kin’s right to refuse an autopsy based on their own religious 

objections or a right to have a body returned to the next of kin in a certain period of time so that 

the next of kin may perform their religious practices.  As will be demonstrated, Plaintiffs enjoyed 

no such rights. 

In Chaudhry v. City of Los Angeles, the estate, the parents, and the siblings of a decedent 

sued the City, the County, the Coroner, and other public officials for violations of the ADA, First 

Amendment, Fourth Amendment, Fourteenth Amendment, and state law arising out of the 

shooting of decedent by City police officers.  751 F.3d 1096, 1100-01 (9th Cir. 2014).  The 

coroner’s office did not notify the family of the decedent’s death for 21 days, and the plaintiffs 

alleged the delay in notification and the decay of the decedent’s body prevented them from burying 

decedent in accordance with their religious customs.  Id. at 1101.  The plaintiff’s First Amendment 

claim was based on the alleged violation of their free exercise rights.  Id.  The Ninth Circuit issued 

two opinions addressing the claims appealed by the plaintiffs.  751 F.3d 1096; 573 Fed. Appx. 628 

(9th Cir. 2014).  In the unpublished opinion, the Court held that there was no genuine dispute that 

the coroner’s departmental policies for locating a decedent’s family were “generally applied and 

neutral with respect to religion.”  573 Fed. Appx. at 632.  It affirmed the district court’s holding 
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that the policies’ incidental effect on the plaintiffs’ religious beliefs did not violate their right to 

free exercise of religion.  Id. 

In an earlier unpublished opinion, the Ninth Circuit affirmed the district court’s dismissal 

of the plaintiffs’ civil rights actions in Safouane v. King County, wherein the plaintiffs alleged that 

the medical examiners violated their First Amendment rights.  27 Fed. Appx. 780, 781-82 (9th Cir. 

2001), cert. denied 535 U.S. 1036.  The Court specifically observed that the plaintiffs’ claimed 

right to prohibit a statutorily mandated autopsy was not clearly established, and the medical 

examiners were entitled to qualified immunity because their conduct did not violate a clearly 

established right.  Id. 

In Fuller v. Marx, the Eighth Circuit held there was no violation of the surviving wife’s 

First Amendment rights following the autopsy of her husband by the state medical examiner and 

the separate disposal of the body’s organs before the body was returned to the wife for burial.  724 

F.2d 717, 718, 720 (8th Cir. 1984).  The plaintiff claimed the disposal of her husband’s bodily 

organs violated her religious beliefs to properly bury her husband.  Id. at 719.  The court found the 

plaintiff’s First Amendment claim was without “merit”, the applicable Arkansas law pertaining to 

autopsies was a reasonable limit on First Amendment rights, and there was no violation or 

interference with the plaintiff’s right to freely exercise her religious beliefs.  Id. at 720. 

In Arnaud v. Odom, the plaintiffs, who were parents of two deceased infant children, sued 

for unauthorized medical experimentation on the bodies of the infants prior to their respective 

autopsies.  870 F.2d 304, 306 (5th Cir. 1989), cert. denied sub nom. Tolliver v. Odom, 493 U.S. 

855 (1989).  The parents of one of the infants asserted a claim that they had been deprived of their 

First Amendment right to bury their child in a manner consistent with their religious beliefs.  Id. 

at 311, n. 2.  The court summarily rejected such contention on a similar basis that it rejected the 
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claim that the parents were deprived of a liberty or privacy interest by the performance of the 

medical experimentation.  Id.   

In Montgomery v. Cty. of Clinton, the decedent was killed in a single-vehicle accident 

following a police pursuit.  743 F. Supp. 1253, 1255 (W.D. Mich. 1990), affirmed by 940 F.2d 661 

(6th Cir. 1991).  Among other constitutional claims, the plaintiffs, the decedent’s parents, claimed 

the autopsy that was performed upon the body without prior notice to and consent of the mother 

infringed upon her First Amendment right to freely exercise her religion.  Id. at 1255, 1257-58.  

The plaintiffs also contended the cause of death was obvious, rendering the autopsy unnecessary.  

Id. at 1258.  There was no argument that the laws under which the autopsy was authorized were 

anything other than generally applicable and facially neutral.  Id. at 1259.  The court concluded 

that the authorization of the autopsy by the county officials was in accordance with Michigan law 

and reasonably related to a legitimate governmental purpose.  Id. at 1260.  Thus, the incidental 

effect upon the practice of religion did not offend the First Amendment.  743 F. Supp. at 1260.  

In Yang v. Sturner, parents of decedent sued the Rhode Island chief medical examiner for 

performing an autopsy of their son, alleging the autopsy violated their deeply held religious beliefs 

as secured by the First Amendment.  750 F. Supp. 558 (D.R.I. 1990).  The court found that the 

Rhode Island statute governing autopsies was generally applicable and facially neutral, and there 

was no indication that the law had been enacted with any animus toward any religious group.  Id. 

at 560.  While acknowledging that the plaintiffs’ religious freedoms had been impaired, the 

impairment did not rise to a constitutional violation.  Id.  The court held there was no basis for the 

plaintiffs’ First Amendment claim.  Id. 

In Kickapoo Traditional Tribe v. Chacon, the Tribe sued to prevent the state of Texas from 

disinterring the body of a tribe member to perform an autopsy in order to determine the cause of 
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death.  46 F. Supp. 2d 644, 645 (W.D. Tex. 1999).  The Tribe asserted that the disinterment and 

autopsy would unlawfully interfere with the Tribe’s First Amendment right to the free exercise of 

its religion.  Id. at 651.  Assuming that the Tribe had standing under Article III, the court 

nonetheless concluded that the complained-of injury “[did] not rise to a constitutional level.”  Id. 

at 652.  The applicable Texas statute was a facially neutral law of general application and equally 

affected those who professed faith and those who did not.  Id. at 654.  The court concluded that 

the impact of the law on the Tribe’s religious rights did not rise to the level of a First Amendment 

violation.  Id. 

Based on the decisions from the Ninth Circuit, the Eighth Circuit, the Fifth Circuit, and 

several district courts, it cannot be said that encompassed in the First Amendment’s protection of 

the free exercise of religion is a right to refuse an autopsy or a right to have the body of a decedent 

returned in a certain period of time so as to prepare the body for burial.  See also WTC Families 

for a Proper Burial, Inc. v. City of N.Y., 567 F. Supp. 2d 529 (S.D.N.Y. 2008) (dismissing Free 

Exercise claim); Cantu v. Austin Police Dep't, 2021 U.S. Dist. LEXIS 228536 (W.D. Tex. 2021) 

(recommending dismissal of Free Exercise claim); Keller v. Finks, 2014 U.S. Dist. LEXIS 42998 

(C.D. Ill. 2014) (dismissing Free Exercise claim); Taylor v. Zumwalt, 2005 U.S. Dist. LEXIS 

62436 (D.N.M. 2005) (dismissing Free Exercise claims).  The Idaho laws authorizing the coroner 

to investigate a death and order the performance of an autopsy are generally applicable and facially 

neutral.  Construing the undisputed material facts in a light most favorable to Plaintiffs, it is evident 

that the religious practices and traditions of Plaintiffs were delayed in their timely performance.  

SUMF ¶ 31.  But this delay does not rise to the level of a constitutional violation.  While Plaintiffs 

religious freedoms may have been impacted, the incidental effect did not offend the First 
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Amendment.  Plaintiffs cannot prove a violation of a right secured by the U.S. Constitution, and 

their First Amendment claim should be dismissed. 

2. Defendant Keene is Entitled to Qualified Immunity Because His Conduct Did 
Not Violate a Constitutional Right Nor was the Right Allegedly Violated 
Clearly Established. 

“The doctrine of qualified immunity protects government officials ‘from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional 

rights of which a reasonable person would have known.’”  Pearson v. Callahan, 555 U.S. 223, 231 

(2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)).  “The qualified immunity 

standard ‘gives ample room for mistaken judgments’ by protecting ‘all but the plainly incompetent 

or those who knowingly violate the law.’”  Hunter v. Bryant, 502 U.S. 224, 229 (1991) (citing 

Malley v. Briggs, 475 U.S. 335, 343, 341 (1986)).  The purpose of qualified immunity is to protect 

officials from undue influence with their duties and from potentially disabling threats of liability.  

Sinaloa Lake Owners Ass’n v. City of Simi Valley, 70 F.3d 1095, 1098 (9th Cir. 1995). 

Government officials sued in their individual capacity are entitled to qualified immunity if 

either (1) “the facts ‘[t]aken in the light most favorable to the party asserting the injury’ 

demonstrates the officials’ conduct did not violate a constitutional right,” or (2) the right allegedly 

violated was not “clearly established at the time of the alleged violation.”  Sandoval v. Las Vegas 

Metro. Police Dep’t, 756 F.3d 1154, 1160 (9th Cir. 2014) (quoting Saucier v. Katz, 533 U.S. 194, 

201 (2001), overruled on other grounds by Pearson, 555 U.S. at 236).  The court may address the 

two prongs of the qualified immunity inquiry in either order.  Sandoval, 756 F.3d at 1160. 

If no constitutional right would have been violated were the allegations established, there 

is no necessity for further inquiries concerning qualified immunity.  Saucier, 533 U.S. at 201.  On 

the other hand, if a violation could be established based on a favorable view of the parties’ 
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submissions, the next consequential step is to ask whether the right was clearly established.  Id.  

“A clearly established right is one that is ‘sufficiently clear that every reasonable official would 

have understood that what he is doing violates that right.’”  Mullenix v. Luna, 577 U.S. 7, 11 (2015) 

(quoting Reichle v. Howards, 566 U.S. 658, 664 (2012)).  “The question is what the [official] 

reasonably understood his powers and responsibilities to be, when he acted, under clearly 

established standards.”  Saucier, 533 U.S. at 208. 

The qualified immunity test is an objective one based on the specific facts of the case.  

Anderson v. Creighton, 483 U.S. 635, 638-42 (1997).  The Supreme Court has repeatedly advised 

the lower courts “not to define clearly established law at a high level of generality.”  Ashcroft v. 

al-Kidd, 563 U.S. 731, 742 (2001).  The Court should question “whether the violative nature of 

particular conduct is clearly established”, and such “inquiry must be undertaken in light of the 

specific context of the case, not as a broad general proposition.”  Mullenix, 577 U.S. at 12 

(emphasis in original) (cleaned up).  While courts do not require a case directly on point, “existing 

precedent must have placed the statutory or constitutional question beyond debate.”  al-Kidd, 563 

U.S. at 741.  In other words, the correct inquiry is whether case law clearly established that a 

federal law prohibited the officials’ conduct in the context of the specific situation he confronted.  

Mullenix, 577 U.S. at 13.  The plaintiff bears the burden to establish the rights violated were 

“clearly established”.  Houghton v. South, 965 F.2d 1532, 1534 (9th Cir. 1992). 

As set forth above, Plaintiffs did not have a Constitutional right to refuse an autopsy or a 

right to have the body of Olivia returned in a certain period of time so as to prepare the body for 

burial.  See discussion supra.  However, even if Plaintiffs were able to come forward with authority 

suggesting that they enjoyed such a right, Defendant Keene is nonetheless entitled to qualified 

immunity.  The relevant inquiry here is whether Plaintiffs can point to existing precedent which 
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establishes that, in the specific context of this case, Defendant Keene would have understood that 

the violative nature of his particular conduct was clearly established.  Mullenix, 577 U.S. at 11-13; 

see also Sharp v. City of Orange, 871 F.3d 901, 911 (9th Cir. 2017) (“[T]he prior precedent must 

be ‘controlling’—from the Ninth Circuit or Supreme Court—or otherwise be embraced by a 

‘consensus’ of courts outside the relevant jurisdiction.”).  Given the body of authority presented 

above and assuming Plaintiffs present authority in support of their position, the Court would not 

be able to conclude that existing precedent has placed the questions of whether Plaintiffs had a 

right to refuse an autopsy based on their religious beliefs or had a right to have Olivia’s body 

released to them to prepare her body for burial “beyond debate.”  al-Kidd, 563 U.S. at 741.  The 

Court resolves the question of whether a right was clearly established by drawing on the “full 

knowledge” of relevant precedent, and does not limit its review to only the cases identified by the 

plaintiff.  Gordon v. Cty. of Orange, 6 F.4th 961, 969 (9th Cir. 2021).   

Plaintiffs claim they had a right to practice their religious beliefs, refuse an autopsy based 

on those beliefs, and have Olivia’s body released to them in a certain period of time to prepare her 

body for burial in accordance with their religious beliefs.  However, there is no clearly established 

Constitutional right supporting their contentions, and Plaintiffs cannot establish that a clearly 

established right was violated.  Defendant Keene is entitled to qualified immunity and the First 

Amendment claim should be dismissed. 

3. Defendant Kootenai County is Not Liable Because there was No Violation of a 
Constitutional Right. 

Plaintiffs seek damages against Kootenai County and the Kootenai County Coroner’s 

Office, though they do not allege a specific Monell claim.1  Instead, Plaintiffs generally allege, 

 
1 Plaintiffs have named the ‘Kootenai County Coroner’s Office’ in the Complaint as a defendant 
in this action.  Dkt. 1.  The coroner is an officer of the county, as mandated by the Idaho 
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“Defendants were acting pursuant to Kootenai County’s laws, customs, and/or policies”, and “[t]he 

wrongful conduct of Defendants…constitute violations under color of state law and 42 U.S.C. § 

1983w, in that with deliberate and callous indifference to a known right, Defendants deprived the 

Jameses of their rights, privileges and immunities secured by the Constitution”.  Dkt. 1 at 3, 9.     

To impose municipal liability under § 1983, Plaintiffs are required to establish: (1) that 

they possessed a constitutional right of which they were deprived; (2) that the County had a policy; 

(3) that this policy amounted to deliberate indifference to Plaintiffs’ constitutional rights; and (4) 

that the policy was the moving force behind the constitutional violation.  See Plumeau v. School 

Dist. #40 Cnty. of Yamhill, 130 F.3d 432, 438 (9th Cir. 1997).  A claim against a municipality fails 

if there is no underlying constitutional violation.  City of Los Angeles v. Heller, 475 U.S. 796, 799 

(1986); Quintanilla v. City of Downey, 84 F.3d 353, 355 (9th Cir. 1996).  This rule applies 

regardless of the actual policies of the municipality.  Heller, 475 U.S. at 799.  Since there was no 

violation of a constitutional right, Plaintiffs’ claims against Defendant Kootenai County must be 

dismissed.  Heller, 475 U.S. at 799.  

Even if Plaintiffs could establish the violation of a constitutional right, they must do more 

than show that the county employed a constitutional wrongdoer.  Kootenai County cannot be held 

liable under the theory of respondeat superior.  Bd. Of Cty. Comm’rs v. Brown, 520 U.S. 397, 403 

(1997).  Instead, Plaintiffs are required to prove that a “policy or custom” led to their claimed 

injuries, and that such policy or custom “reflects deliberate indifference to the constitutional rights 

 
Constitution.  I.C. § 31-2001; Idaho Const. Art. XVIII, § 6.  The ‘Kootenai County Coroner’s 
Office’ is merely the office of the coroner, not a department within a county, nor is it a political 
subdivision as defined by Idaho law.  I.C. § 6-902.  The ‘Kootenai County Coroner’s Office’ is 
not a separate legal entity, and the Court should properly dismiss this named defendant as an 
improper party.  Williams v. Madison Cty., 2014 U.S. Dist. LEXIS 163191, at *16-18 (D. Idaho 
2014).     
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of its inhabitants.”  Castro v. Cty. Of Los Angeles, 833 F.3d 1060, 1073 (9th Cir. 2016) (cleaned 

up).  Municipal liability is only appropriate where the plaintiff shows that a constitutional 

deprivation was directly caused by a municipal policy.  Oviatt v. Pearce, 954 F.2d 1470, 1477-78 

(9th Cir. 1992).  “‘[D]eliberate indifference’ is a stringent standard of fault, requiring proof that a 

municipal actor disregarded a known or obvious consequence of his action.”  Brown, 520 U.S. at 

410. 

Not only is there no underlying constitutional right of which Plaintiffs were deprived, but 

there is no policy of Kootenai County which caused any alleged violation.  Defendant Keene was 

acting pursuant to lawful statutory authority.  State law authorized Defendant Keene to take 

possession of Olivia’s body, to investigate her death, and to order an autopsy.  I.C. §§ 19-4301, 

19-4301B.  As previously stated, Plaintiffs have not challenged the constitutionality of the laws 

vesting the coroner with the authority to do so.  Plaintiffs’ municipal liability claim cannot be 

predicated upon a “policy” of enforcing state law.  See Wong v. City & Cty. of Honolulu, 333 F. 

Supp. 2d 942, 951 (D. Haw. 2004); Surplus Store & Exchange, Inc. v. City of Delphi, 928 F.2d 

788, 791-92 (7th Cir. 1991).  Plaintiffs cannot establish municipal liability under § 1983 and the 

First Amendment claim against Kootenai County should be dismissed. 

B. Plaintiffs’ State Law Claims Are Barred On Numerous Grounds. 

Plaintiffs allege state law claims for negligent infliction of emotional distress and 

intentional infliction of emotional distress against all Defendants.  Under the Idaho Tort Claims 

Act, a governmental entity may be subject to liability arising out of its negligent or otherwise 

wrongful acts or omissions and those of its employees acting within the course and scope of their 

employment.  I.C. § 6-903(1).  There is no dispute that Kootenai County is a governmental entity 

and that Defendant Keene is an employee of Kootenai County.  I.C. § 6-902; Dkt. 8.  While the 
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ITCA provides that a governmental entity may be liable for its tortious conduct in the same manner 

as a private person or entity, there are exceptions in the ITCA and the Act explicitly preserves 

“[a]ny immunity or other bar to a civil lawsuit under Idaho or federal law”.  I.C. § 6-903(6). 

One such exception contained within the ITCA provides that a governmental entity and its 

employees shall not be liable for any claim which “[a]rises out of any act or omission of an 

employee of the governmental entity…based upon the exercise or performance or the failure to 

exercise or perform a discretionary function or duty on the part of a governmental entity or 

employee thereof, whether or not the discretion be abused.”  I.C. § 6-904(1).  With respect to 

Plaintiffs’ state law claims, they have alleged that the unreasonable insistence upon an autopsy 

was intentional, extreme, and outrageous, and that Defendant Keene was negligent in his insistence 

on an unnecessary autopsy.  Dkt. 1 at 12-13. 

As set forth above, Idaho law provides that the coroner “may” summon a person to inspect 

the body and give a professional opinion as to the cause of death, and the coroner or the prosecuting 

attorney “may” order an autopsy performed.  I.C. § 19-4301B.  The Idaho Supreme Court has 

previously held that the use of the term “may” in a statute setting forth the authority of a 

government actor is “dispositive in showing the discretionary nature of the decision.”  Crown v. 

State, 127 Idaho 175, 181, 898 P.2d 1086, 1092 (1995).  The Idaho Court of Appeals has 

specifically found that the determination of whether to perform an autopsy “falls within the 

discretion of the coroner.”  Hagy v. State, 137 Idaho 618, 622, 51 P.3d 432, 436 (Idaho App. 2002).  

Additionally, Idaho Code § 19-4301B explicitly provides that “no cause of action shall lie against 

any person, firm or corporation for participating in or requesting such autopsy.”  Under both Idaho 

Code §§ 6-904(1) and 19-4301B, Defendant Keene cannot be held liable for requesting or insisting 
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upon an autopsy of Olivia’s body, or for the emotional distress allegedly caused by such request 

or insistence.       

Plaintiffs have couched part of their claims for intentional infliction of emotional distress 

and negligent infliction of emotional distress on Defendant Keene’s “refusal” to release Olivia’s 

body to them upon their request, in accordance with Idaho Code § 19-4301C.  Dkt. 1 at 5, 12-13.  

Plaintiffs’ claims are thus seeking damages for Defendant Keene’s alleged violation of Idaho Code 

§ 19-4301C.  However, nothing in that provision, or in the other statutes in the chapter, provide 

for a private cause of action.  There is no language which evidences an intent by the legislature to 

create a private remedy.  Yoakum v. Hartford Fire Ins. Co., 129 Idaho 171, 176, 923 P.2d 416, 421 

(1996).  Any claim for emotional distress stems from a claimed right of which no private remedy 

has been afforded by the legislature.  Thus, Plaintiffs’ claims for emotional distress, both 

intentional and negligent infliction, should be dismissed.   

In any event, the undisputed facts foreclose any cause of action based on the alleged 

“delay” in releasing Olivia’s body to Plaintiffs.  Olivia died on June 1, 2018, sometime shortly 

after 5:43 p.m.  SUMF ¶ 7.  Following the accident, the coroner’s office took possession of her 

body.  SUMF ¶¶ 11, 16.  “Nearly 48 hours after Olivia’s death,” Plaintiff Nicky James’ brother 

allegedly spoke with Defendant Keene, and requested Olivia’s body be released for burial.  Dkt. 

1; see SUMF ¶ 20.  This would have been June 3, 2018.  SUMF ¶ 20.  The very next day, June 4, 

2018, Plaintiffs filed a complaint for declaratory relief, a temporary restraining order, and a 

preliminary injunction wherein Plaintiff claimed, pursuant to Idaho Code § 19-4301C, that 

Defendants were required to release Olivia’s body to her next of kin.  Dkt. 1; SUMF ¶ 23.  An 

order was entered on June 4, 2018, ordering Defendant Keene to release Olivia’s body to the 

custody of Plaintiffs.  SUMF ¶ 24.  Later that day, Plaintiffs went to the English Funeral Home 
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and collected Olivia’s body.  Dkt. 1; SUMF ¶ 28.  Section 19-4301C contemplates that the coroner 

is required to release a body when a request is made by the next of kin within 24 hours of death.    

The statute does not speak to what is required of the coroner when a request is made later than 24 

hours after death, nor does it account for the unavailability of the courts after hours on the weekend.   

Finally, Plaintiffs’ state law claims are barred for their failure to comply with Idaho Code 

§ 6-610, which provides in relevant part: 

Before any civil action may be filed against any law enforcement officer or service 
of civil process on any law enforcement officer, when such action arises out of, or 
in the course of the performance of his duty…the proposed plaintiff or petitioner, 
as a condition precedent thereto, shall prepare and file with, and at the time of filing 
the complaint or petition in any such action, a written undertaking with at least two 
(2) sufficient sureties in an amount to be fixed by the court.   
 

I.C. § 6-610(2).  Idaho Code § 6-610 further provides that “[a]t any time during the course of a 

civil action against a law enforcement officer, the defendant or respondent may except to either 

the plaintiff’s or petitioner’s failure to file a bond or to the sufficiency of the sureties or to the 

amount of the bond” and when such exception is made to the failure to post a bond, “the judge 

shall dismiss the case.”  I.C. § 6-610(4), (5) (emphasis added). 

For purposes of Idaho Code § 6-610 a “law enforcement officer” is defined as: 

[A]ny court personnel, sheriff, constable, peace officer, state police officer, 
correctional, probation or parole official, prosecuting attorney, city attorney, 
attorney general, or their employees or agents, or any other person charged with the 
duty of enforcement of the criminal, traffic or penal laws of this state or any other 
law enforcement personnel or peace officer as defined in chapter 51, title 19, Idaho 
Code. 
 

I.C. § 6-610(1).  The duties of a coroner are set forth in Idaho Code §§ 19-4301 et seq. and 31-

2801 et seq.  These duties include, but are not limited to: the investigation of deaths; inquests, if 

there are reasonable grounds to believe as a result of the investigation that death occurred as a 

result of violence, whether by homicide, suicide or accident, or under suspicious or unknown 
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circumstances, or in the case of a stillborn child or the death of a child with no known medical 

cause; when conducting an inquest, the coroner may issue subpoenas for witnesses, and must 

examine any witness who has any knowledge of the facts of the case; the coroner may punish a 

witness who does not comply with a subpoena in the same manner as magistrate judge may; when 

an inquest results in a finding that the decedent was killed by another person or that the death was 

occasioned by criminal means, the coroner must issue a warrant for the arrest of the person 

charged, if not already in custody; and the coroner is authorized to act as the substitute for the 

sheriff if the sheriff declares that they are disqualified from acting due to a conflict of interest in a 

proceeding or matter, and when doing so, the coroner possesses all powers and duties of the sheriff.  

I.C. §§ 19-4301(1), (3); 19-4303; 19-4304; 19-4308; 31-2806; 31-2807.  

By law, a coroner’s investigation of a death is an activity pertaining to crime prevention, 

detection, or reduction, and the coroner is charged with the enforcement of the penal laws in § 19-

4301 et seq.  See I.C. §§ 19-5101(c); 19-4301D (coroner’s report shall be delivered to the 

prosecuting attorney having criminal jurisdiction over the case); 31-2801.  Dr. Keene testified that 

the death investigations performed by his office are undertaken in collaboration with law 

enforcement.  See SUMF, ¶ 5.  Given the range of duties set forth in the applicable statutory 

provisions, the coroner, at any time during their tenure, may act as court personnel or the sheriff, 

and is a person charged with the enforcement of the criminal and penal laws of the state of Idaho.   

Because Defendant Keene, the coroner of Kootenai County with the duties of enforcement 

of the criminal and penal laws, is a named Defendant in this action arising out of the performance 

of his duties, Plaintiffs were required to post a bond prior to filing the instant suit.  I.C. § 6-610.  

The record before the Court demonstrates that Plaintiffs did not post a bond before initiating suit 

or file the written undertaking at the time the complaint was filed.  Defendants have properly 
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excepted to Plaintiffs’ failure, and all state law claims against Defendants must be dismissed by 

the Court.  I.C. § 6-610(4), (5); Pauls v. Green, 816 F. Supp. 2d 961, 975 (D. Idaho 2011); 

Kinghorn v. City of Idaho Falls, 2015 U.S. Dist. LEXIS 149983 at *17-18 (D. Idaho Nov. 3, 2015).  

For the foregoing reasons, Plaintiffs’ state law claims are barred and must be dismissed. 

C. Plaintiffs’ Claim For Injunctive Relief Fails As A Matter Of Law. 

In their Complaint, Plaintiffs seek injunctive relief pursuant to state law.  Dkt. 1 at 1-2.  

Plaintiffs allege the following in support of their claim for relief: “Defendant Keene amended 

Olivia’s death certificate to state intoxication as a significant condition contributing to death.  

Olivia was not intoxicated at the time of death and Defendant Keene should remove intoxication 

as a significant cause of death from the death certificate.  Defendants Kootenai County, Coroner’s 

Office, and Keene are liable for the damage they caused, in an amount to be determined at trial.”  

Dkt. 1 at 13-14.  In the prayer for relief, Plaintiffs seeks injunctive relief “requiring Defendants to 

amend Olivia Pakootas’ death certificate to remove intoxication as a significant factor in the cause 

of death.”  Id. at 14. 

As background, coroners are required by statute to obtain a blood sample from all drivers 

who die as a result of, and contemporaneously with, an accident involving a motor vehicle.  I.C. § 

49-1314(1).  The blood sample, or the result of the blood testing, must be delivered to the director 

of the Idaho State Police, and the results of the testing “shall be used for statistical purposes” and 

are subject to disclosure according to Idaho’s Public Records Act.  I.C. § 49-1314(3), (4); see I.C. 

§ 74-101 et seq. 

Pursuant to the Idaho Vital Statistics Act, the state of Idaho has found that material facts, 

such as the date of birth, the individual’s sex, and the date of death, and documenting such 

information “is to help the government fulfill one of its most basic duties: protecting the health 
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and safety of its citizens”.  I.C. § 39-240(2)(c), (d).  The factual information contained in vital 

records has many purposes, including diagnosing and solving problems that impact national health 

and national security.  I.C. § 39-240(f), (g).   

The state of Idaho death certificate is a form prescribed by the director of the Department 

of Health and Welfare.  I.C. §§ 39-245, 39-260.  The death certificate contains a medical 

certification of the cause of death, which in some cases is completed by the coroner.  I.C. § 39-

260(1), (2).  The death certificate is then filed with the local registrar, who is appointed by the state 

registrar, and the death certificate is transmitted and filed with the state registrar.  I.C. § 39-260(1), 

39-247, 39-249.  The state registrar of vital statistics is the official custodian of all vital statistics 

and records.  I.C. §§ 39-243, 39-244.  Thus, the custodian of Olivia Pakootas’ death certificate is 

the state registrar of vital statistics. 

Presumably, the reason Plaintiffs seek an injunction directing Defendant Keene to amend 

the death certificate is their belief that Defendant Keene did not properly extract a blood sample 

from Olivia, and their conclusion that Olivia was not intoxicated at the time of her death.  Dkt. 1 

at 4, 14.  Idaho Code already prescribes the procedure for the amendment of a vital record.  Section 

39-250 provides that, “[a] certificate of any event shall be completed, corrected, amended or 

otherwise altered after being filed with the vital statistics unit only in accordance with this chapter 

and rules promulgated by the board.” A person seeking to amend a vital record must submit 

documentation as required by the rules for amending a vital record to the state registrar.  I.C. § 39-

250(5).  The state registrar has the duty to determine whether a vital record may be properly 

amended, and if the applicant has not presented adequate documentary evidence supporting the 

requested amendment, the state registrar advises the applicant of the reason for the denial.  Id.   
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When the applicant has been denied the requested amendment, they must exhaust 

administrative remedies before they may petition a court of competent jurisdiction for an order 

establishing the facts necessary to amend the vital record.  I.C. § 39-278.  Section 39-278(2)(c) 

sets forth the information which must be alleged in a petition to amend a death certificate, other 

than for delayed registration of death.  The petitioner must also provide the state registrar with a 

copy of the petition and notice of the date, time, and place of hearing on the petition.  I.C. § 39-

278(4).  The state registrar may appear and present evidence at the hearing.  Id.  The court then 

determines whether the petitioner has presented the necessary factual information for amendment 

and that amendment is otherwise appropriate.  I.C. § 39-278(5)(c).  One of the considerations by 

a court considering such petition will undoubtedly be the legislature’s policy that, “[a]llowing 

individuals to alter their vital records, including birth certificates, based upon subjective feelings 

or experiences undermines the government’s interest in having accurate vital records.”  I.C. § 39-

240. 

The relief sought by Plaintiffs is unavailable in this forum or from this Court.  Plaintiffs 

have not alleged that they have sought any relief from the Department of Health and Welfare, that 

they have been denied such requested amendment to the death certificate, and nothing in the record 

demonstrates that Plaintiffs have followed any of the procedures set forth in Idaho Code for 

seeking the amendment of Olivia’s death certificate.  Additionally, this Court lacks the authority 

to command Defendant Keene to amend the death certificate since that authority lies with the state 

registrar and the state registrar is the custodian of the death certificate.   

An injunction requiring Defendant Keene to amend the death certificate is not only 

improper because Idaho state law already has a procedure that Plaintiffs must avail themselves of 

and this Court lacks the authority to provide Plaintiffs the relief they seek, but also because the 
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purpose of an injunction is to require a person to refrain from some act, not an order requiring a 

person to do a certain act.  See Brinton v. Steele, 19 Idaho 71, 74, 112 P. 319, 320 (1910).  For 

these reasons, the Court must deny Plaintiffs’ requested injunctive relief.   

IV. CONCLUSION  

For the reasons set forth herein, Defendants are entitled to summary judgment on all of 

Plaintiffs’ claims.  The undisputed facts demonstrate that Plaintiff’s claimed infringement of their 

religious practices does not rise to the level of a Constitutional violation protected by federal law.  

Plaintiffs have failed to establish an essential element of their claim and cannot succeed.  Likewise, 

Plaintiffs cannot show that Kootenai County is liable for any alleged constitutional violation.  All 

of Plaintiffs’ state law claims are barred, and the Court lacks the authority to grant the request for 

injunctive relief.  Defendants respectfully request that Plaintiffs’ claims be dismissed in their 

entirety with prejudice. 

DATED this 10th day of January, 2022. 

      LAKE CITY LAW GROUP PLLC 
 
 
      /s/ Katharine B. Brereton   
      KATHARINE B. BRERETON 
      Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on the 10th day of January, 2022, I filed the foregoing 
electronically through the CM/ECF system, which caused the following parties or counsel to be 
served by electronic means, as more fully reflected on the Notice of Electronic Filing: 
 
Tara Malek 
Katie L. Daniel 
SMITH + MALEK, PLLC 
601 E. Front Ave., Ste. 304 
Coeur d’Alene, ID  83814 
 
 

 : Email:  tara@smithmalek.com  
 : Email:  katie@smithmalek.com  
 
  

 
       /s/ Nicky Hastings   
       Nicky Hastings 
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