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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 
JADE MOUND, ET AL., 
 

Plaintiffs, 
 

v. 
 
UNITED STATES OF AMERICA, 
 

Defendant. 

 
Case No. 1:21-cv-00081-DLH-CRH 
 
UNITED STATES’ POST-HEARING 
MEMORANDUM IN SUPPORT OF MOTION 
TO DISMISS COMPLAINT OR IN THE 
ALTERNATIVE DISMISS 
JURISDICTIONALLY DEFICIENT CLAIMS 
 

  
 

 The question before the Court has two parts. First, is the Tribe empowered to exercise 

judgment and choice in the allocation of its limited resources to administer and prioritize road 

maintenance activities. Second, is that exercise of discretion susceptible to policy-based 

consideration relating to social, political, and economic factors such as the Tribe’s interests in 

self-determination, safety, the importance of infrastructure to the Tribe’s economic prosperity, 

traffic requirements, weather conditions, and availability of funds. 

1. The road maintenance standards are defined by the RMP Contract. 
 
 Plaintiffs set up a straw man when they argue application of the DFE means there are no 

road maintenance standards applicable to the Tribe. The RMP Contract says, “The Tribe elects to 

adopt, as Tribal Road Maintenance Standards, the most current Road Maintenance Standards of 

the State of North Dakota Department of Transportation … to carry out the activities authorized 

under this Contract.” Doc. 12-1 at 8. When both elements of the DFE test are met, application of 

it does not eliminate those standards, rather it recognizes Congressionally dictated limitations on 

the legal consequences for an alleged failure by the Tribe to meet those standards.1 “[T]he nature 

 
1 The suggestion that the DFE allows for a “Wild West” situation is unfounded. The DFE is well 
established, not some novel theory unique to this case. The United States does not invoke the  
DFE in every case where there is an allegation of negligence. Rather, the United States invokes it 
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of the immunity afforded by the discretionary function exception is not predicated on the notion 

the federal government owes no duty of care in connection with what it does, but rather is 

grounded on the determination that, given the myriad considerations that go into a discretionary 

decision, including economic and political costs, as well as the potential for harm to participants, 

it is not in the public’s best interest to subject these decisions to post-hoc examination in the 

crucible of tort litigation.” Collins v. Plant Insulation Co., 110 Cal. Rptr. 3d 241, 249 (Cal. Ct. 

App. 2010)(collecting and analyzing federal DFE cases). 

 The United States’ position is consistent with decades of DFE law; it is not, as Plaintiffs 

contend, some extreme and anomalous argument. Rather, it is Plaintiffs’ argument—that the 

Court should disregard the Tribe’s discretion to decide for itself its road maintenance priorities 

and focus instead on whether the Tribe’s decisions caused Plaintiffs’ injuries—that is extreme, 

because it effectively nullifies the DFE. Courts do not analyze the DFE in the way Plaintiffs 

suggest: 

Negligence, however, is irrelevant to our inquiry at this point. Id. It is the governing 
administrative policy, not the Forest Service’s knowledge of danger, that determines 
whether certain conduct is mandatory for purposes of the discretionary function 
exception. Id. The FTCA expressly provides that the exception “applies to policy 
judgments, even to those constituting abuse of discretion.” Dalehite[ v. United States, 346 
U.S. 15, 33 (1953)](“The exercise of discretion could not be abused without negligence 
or a wrongful act.”). 
 

Rosebush v. United States, 119 F.3d 438, 442 (6th Cir. 1997). In Rosebush, the Court 

specifically held that knowledge of similar, earlier accidents did not lessen discretion. Id. at 442 

(citing Autery v. United States, 992 F.2d 1523, 1528 (11th Cir. 1993)); see also Grammatico v. 

 
only when warranted within the confines of the DFE, to protect the United States’ ability to 
exercise policy-based discretion. Courts have recognized application of the DFE to diverse actors 
across the federal government, including the Army Corps of Engineers, the National Park 
Service, the Coast Guard, the Bureau of Indian Affairs, and the United States Postal Service, 
among others. 
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United States,109 F.3d 1198, 1203 (7th Cir. 1997)(“Once a discretionary function has been 

identified ... the government may not be held liable for its negligence in carrying out the 

discretionary act”); Sea–Land Serv., Inc. v. United States, 919 F.2d 888, 892 (3rd Cir. 1990)(“the 

government may be negligent but nevertheless immune from tort liability”). 

 Plaintiffs start from the mistaken premise that if there is an injury traceable to the United 

States then Plaintiffs are entitled to a remedy. However, in the sovereign immunity context a 

plaintiff begins with no right to recover anything. Only if the sovereign consents to be sued does 

a recovery become possible, and even then, only upon terms the sovereign dictates. Brown v. 

United States, 151 F.3d 800, 803–04 (8th Cir. 1998)(quoting FDIC v. Meyer, 510 U.S. 471, 475 

(1994)). 

2. Application of the DFE in this case is established as a matter of law. 
 
 The RMP Contract, the TTP Contract, and 25 C.F.R. § 170.803 define the applicable road 

maintenance standards and explicitly limit the application of those standards. The ND-DOT 

Road Maintenance Standards—regardless of whatever they might be—are themselves subject to 

the exercise of policy-based discretion by the Tribe. See RMP Contract, Sec. (b)(4)(C), US 

Hearing Ex. A at 8 (“Subject to the availability of funding, the Tribe shall administer the Road 

Maintenance program … to ensure – to the greatest extent feasible given the limitations of 

contract funding – the safety of Indian Reservation Road (IRR) Program roads and 

bridges.”)(emphasis added); see also TTP Contract, US Hearing Ex. B at 5; 25 C.F.R.  

§ 170.803, US Hearing Ex. C. 

 The interpretation of a contract, like the RMP Contract and the TTP Contract, is a 

question of law for the Court. Clausen v. Nat’l Geographic Soc., 664 F. Supp. 2d 1038, 1051 

(D.N.D. 2009), aff’d sub nom., 378 F. App’x 595 (8th Cir. 2010). The interpretation of a 
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regulation, like 25 C.F.R. §170.803, is a question of law for the Court. N. Nat. Gas Co. v. 

O’Malley, 277 F.2d 128, 137 (8th Cir. 1960)(regulatory interpretation is a question of law); Oil 

& Gas Transfer, L.L.C. v. Karr, No. 1:17-CV-30, 2018 WL 2296597, at *3 (D.N.D. Feb. 14, 

2018), aff’d, 928 F.3d 1120 (8th Cir. 2019)(statutory interpretation is a question of law). Here, 

the contracts and the regulation grant policy-based discretion to the Tribe, allowing it to 

prioritize and make maintenance decisions based on its own judgment and choice. 

3. Plaintiffs failed to identify any mandatory directives that defeat application of the 
DFE. 

 
 Even if, arguendo, Plaintiffs got past the controlling statutory and regulatory language, 

Plaintiffs have still failed to identify any mandatory maintenance, inspection, or signage 

standards applicable to the Tribe. See Doc. 9 at 15-34; Doc. 23 at 1-10. Plaintiffs have the 

burden to prove subject-matter jurisdiction exists, Herden v. United States, 726 F.3d 1042, 1046 

(8th Cir. 2013), which includes production of “evidence to support a finding that a regulation 

sets forth a mandatory limitation on an actor’s discretion.” Smith ex rel. Fitzsimmons v. United 

States, 496 F. Supp. 2d 1035, 1040 (D.N.D. 2007). At the hearing, Plaintiffs highlighted the 

following provision in the ND-DOT Maintenance Operations Manual: 

 

Doc. 12-3 at 43. Plaintiffs seem to argue this provision contains mandatory inspection 

requirements or at least incorporates the “North Dakota Bridge Inspection Procedures Recording 
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and Coding Guide for the Structure Inventory and Appraisal of the Nation’s Bridges and Pontis 

Bridge Inspection Manual” (aka Coding Guide).2 Transcript of Motion Hearing, Doc. 30 at 38-

40. Again, Plaintiffs ask too much of the language identified. Unable to cite to actual mandatory 

inspection language, Plaintiffs pivoted during the hearing and argued the Coding Guide contains 

“inherent” bridge inspection requirements. Id. at 40:16-223 (emphasis added). 

Plaintiffs’ new argument fails. Allegedly inherent or implied directives are far from 

equivalent to a “statute, regulation, or policy [that] specifically prescribes a course of action for 

an employee to follow[.]” United States v. Gaubert, 499 U.S. 315, 322 (1991)(citation omitted). 

To qualify as mandatory, a directive must be sufficiently specific such that the “employee has no 

rightful option but to adhere to the directive.” Id. (citation omitted). Mere hints at “bridge 

inspections” in the ND-DOT Maintenance Operations Manual or Coding Guide are insufficient 

to prescribe a specific, mandatory course of conduct depriving the Tribe of all judgment and 

choice. See Doc. 23 at 4-9. 

Accordingly, arguments like “the Tribe could have put up a sign” miss the point. Absent 

a mandatory requirement to the contrary, whether to post any warning sign is a discretionary 

function. Estate of Walters v. United States, CIV 05-3007, 2006 WL 8453000 at *5 (D.S.D. 

March 29, 2006) aff’d Walters v. United States, 474 F.3d 1137 (8th Cir. 2007)(citing Demery v. 

 
2 Importantly, a culvert is not a bridge. The standalone reference in the Coding Guide to metal 
pipe culverts with a nominal diameter larger than eight feet does not transform a culvert into a 
bridge; indeed, the KRC was too narrow to meet the twenty-foot definition of a bridge under 23 
C.F.R. § 650.305. See Doc. 9 at 31. 
3 “There is -- inherent in the North Dakota Bridge Inspection Procedures is the requirement to 
inspect culverts and bridges, bridges and culverts over 8 feet. And then you take that and I’m not 
going to walk through this in our brief, Your Honor, but in our brief we have, with the magic of 
technology, pulled out snippets of the various, you know, actions that would have resulted from 
that inspection.” 
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Dep’t of Interior, 357 F.3d 830, 834 (8th Cir. 2004). Plaintiffs evade this blackletter law by 

ignoring it, arguing instead there is no valid policy reason for not posting a warning sign.  

The same is true with respect to Plaintiffs’ inspection arguments and what they contend 

the Tribe could have done or should have done. Those are examples of exactly the type of 

second-guessing of policy decisions the DFE is designed to prevent. Plaintiffs assert that policy 

decisions should be assessed on a “spectrum” of reasonableness. There is no such “spectrum” in 

the law; if the DFE applies, the alleged negligent conduct does not give rise to liability. 

4. Plaintiffs’ new argument for discovery is futile. 
 
 At the hearing Plaintiffs for the first time argued there are questions of fact regarding the 

standards applicable to the Tribe, and that discovery should be allowed to determine what 

standards apply and whether they are mandatory. Plaintiffs’ argument is futile. Given the plain 

language of the contracts and the regulation, there are no facts to be discovered that could change 

the outcome of the motion. Discovery of additional ND-DOT Road Maintenance Standards 

could not change the legal effect of the RMP Contract, TTP Contract, and 25 C.F.R. §170.803. 

 Further, the Eighth Circuit Court of Appeals has “made clear that a bare assertion that 

jurisdictional discovery ‘would likely’ reveal facts necessary to support jurisdiction is ‘entirely 

speculative, and [w]hen a plaintiff offers only speculation or conclusory assertions about [the 

existence of facts demonstrating jurisdiction,] a court is within its discretion in denying 

jurisdictional discovery.’” F.D.I.C. v. Dosland, 50 F. Supp. 3d 1070, 1077 (N.D. Iowa 2014) 

(quoting Viasystems, Inc. v. EBM-Pabst St. Georgen GmbH & Co., KG, 646 F.3d 589, 598 (8th 

Cir. 2011)(internal quotations omitted)). “This is particularly true where the party seeking 

discovery is attempting to disprove the applicability of an immunity-derived bar to suit because 

immunity is intended to shield the defendant from the burdens of defending the suit, including 
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the burdens of discovery.” Freeman v. United States, 556 F.3d 326, 342 (5th Cir. 2009). 

Plaintiffs’ call for additional discovery is based on conclusory allegations that discovery may 

reveal additional standards. Plaintiffs have had ample opportunity to determine what state 

standards exist; however, more importantly, the existence of other standards would be irrelevant 

given the contractual and regulatory posture. 

 This Court has sufficient information to resolve the United States’ motion to dismiss. See 

Vinje v. United States, No. 1:16-CV-024-CSM, 2016 WL 3248238, at *2 (D.N.D. June 10, 

2016)(“Jurisdictional issues, whether they involve questions of law or fact, are for the court to 

decide.”)(citing Mentz v. United States, 359 F. Supp. 2d 856, 858 (D.N.D. 2005)). The DFE is 

intended to shield the United States from the burden of defending this case, including discovery. 

The United States has established as a matter of law that the discretionary function exception 

bars Plaintiffs’ claims; discovery is neither necessary nor appropriate. 

5. The Tribe worked towards replacement of the KRC and on other projects. 
 
 During the hearing the Court inquired about the Tribes’ other priorities and maintenance 

activities. In its opening brief the United States detailed some of the efforts the Tribe had taken 

with respect to the KRC. Doc. 9 at 36-37. Further, the related Exhibits, already in the record, 

shed additional light on the steps taken to move the project forward. 

Date: Document Citation: 
06/04/2014 Tribal Resolution 306-14 – Tribal Transportation 

Improvement Plan (TTIP) lists KRC among approximately 
50 projects prioritized by the Tribe, including administration 
and management, multiple maintenance projects utilizing 
25% TTP Funds, and addresses $1.5 million annual debt 
service (aka INFINCE-loan repayment). 

Doc. 12-6 

01/10/2017 Agreement for Engineering Services between Tribe and KLJ, 
Inc. (engineering firm). 

See Doc. 12-7 
at 10 

05/09/2017 Tribal Resolution 209-17 TTIP amending Tribal Resolution 
306-14 TTIP, reaffirming projects and adding Cannon Ball 
Walking Pathway project. 

Doc. 12-7 at 13-
20 
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07/25/2017 Letter, with attachments, from Tribe to BIA requesting 638 
design contract re KRC. 

Doc. 12-7 at 8-
20 

08/29/2017 Effective date of Task Order between Tribe and KLJ, Inc. 
engineering firm with respect to KRC, to include, “• Provide 
preliminary survey and field measurements of roadway and 
channel” and, “• Provide initial guidance and consultation on 
slip-lining and box replacement options”. 

Doc. 12-7 at 10-
12 

03/23/2018 Design Contract for KRC for $31,894.72, covering 
“[c]ompletion of survey, environmental, and design to 
slipline and potentially replace a culvert [the KRC] on BIA 
Route 3 with a concrete box culvert, 1.3 miles north of state 
line.” The “slipline” mentioned is a method by which a new 
liner is placed in an existing culvert; after assessment by 
engineers retained by the Tribe, the Tribe decided the KRC 
would be replaced, rather than re-lined. 

Doc. 12-7. See 
also Doc. 12 at 
¶10 

07/13/2019 Construction Contract for KRC for $1,478,817.35. Doc. 12-8 

 Plaintiffs’ desire to second-guess the Tribe’s decisions, and prioritization of road 

projects, is diametrically opposed to Congresses’ objectives in formulating the DFE and the 

ISDEAA. And the KRC was not, of course, the only project for which the Tribe was responsible. 

The RMP Contract, Doc 12-1 at 6-7, provides a laundry list of “programs, functions, services 

and activities (“PFSA”) the Tribe undertook. Subsequent modifications to the RMP Contract 

identify some of the specific maintenance needs addressed by the Tribe at various times and help 

give an idea of the kind of work that was performed: 

Date: Document: Citation: 
09/12/2017 RMP Contract Modification #1 

- Funding in amount of $40,852.28 to pay outstanding bill 
for BIA 31/ND 24 project. 

Doc. 12-1 at 47 

09/24/2017 RMP Contract Modification #2 
- Additional funds for roads that run school bus routes - 
$35,173. 

Doc. 12-1 at 51 

08/25/2018 RMP Contract Modification #5 
- $4,429.32 for improvement of conditions of unpaved roads 
and bridges for school bus routes. 

Doc. 12-1 at 60 

02/28/2019 RMP Contract Modification #7 
- $72,374 to support the increased cost of maintenance 
operations during 2018-2019 winter season. 

Doc. 12-1 at 67 
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07/05/2019 RMP Contract Modification #9  
- $8,852.62 to be used for the improvement of unpaved 
roads and bridges for school bus routes. 

Doc. 12-1 at 74 

 
CONCLUSION 

 
 The Tribe has discretion to exercise judgment and choice with respect to the 

administration of its road maintenance program; such decisions are susceptible to social, 

political, and economic considerations. The DFE is an exception to the limited waiver of 

sovereign immunity found in the FTCA. Because Plaintiffs cannot meet their burden to establish 

subject-matter jurisdiction, and overcome the DFE, the Complaint must be dismissed.  

 Dated this 26th day of January, 2022. 
 
      NICHOLAS W. CHASE 

United States Attorney 
 

  /s/  James Patrick Thomas  By: _________________________ 
JAMES PATRICK THOMAS 
ND Bar ID 06014 
TARA VAVROSKY IVERSEN 
MN Bar ID 0387790 

      SARAH E. WALL 
      ND Bar ID 07822 
      Assistant United States Attorneys 
      P.O. Box 699 

Bismarck, ND  58502-0699 
(701) 530-2420 
james.p.thomas@usdoj.gov 
tara.iversen@usdoj.gov 

      sarah.wall@usdoj.gov 
      Attorneys for United States of America 
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