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I. INTRODUCTION 

Defendants Joseph Walsh and Don Lorge argue that Plaintiffs’ claims against them 

are moot.  See Defendants Walsh and Lorge’s Supplemental Memorandum of Law on 

Mootness (Doc. 3051, Dec. 13, 2021) ( “W&L Supp. Mootness Mem.”).  Walsh and Lorge 

do not address Plaintiffs’ claims against Mille Lacs County.  Those claims arise from the 

same acts as Plaintiffs’ claims against Walsh and Lorge (official actions by the County 

Attorney and County Sheriff that interfered with the Band’s inherent and federally 

delegated law enforcement authority) and seek the same relief (declaratory and injunctive 

relief defining and preventing interference with that authority).  See Complaint (Doc. 1, 

Nov. 17, 2017) (“Complaint”).  Thus, if Plaintiffs’ claims against Walsh and Lorge are 

moot so too are Plaintiffs’ claims against the County, requiring dismissal of the entire case. 

However, for the reasons explained below, Plaintiffs’ claims are not moot as to any 

Defendant.  To establish mootness, Walsh and Lorge have the burden to demonstrate, to a 

high degree of certainty, that the allegedly wrongful acts challenged by Plaintiffs are not 

likely to recur if this case is dismissed.  Their argument rests on: (1) Walsh’s alleged 

revocation of his 2016 Opinion and Protocol after the Mille Lacs Band entered into a new 

cooperative law enforcement agreement with the County and County Sheriff in September 

2018; (2) Walsh’s 2021 declaration asserting that he would not re-issue his 2016 Opinion 

and Protocol in light of United States v. Cooley, 141 S. Ct. 1638 (2021); and (3) Walsh and 

 
1 Documents previously filed with this Court are referenced by their ECF filing numbers 
as “Doc. #”. 
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Lorge’s assertion that it is speculative whether the dispute that gave rise to this case would 

recur if the case were dismissed as moot.  See W&L Supp. Mootness Mem. at 9-18.   

These arguments do not demonstrate, either separately or in combination, that the 

allegedly wrongful acts challenged by Plaintiffs are not likely to recur if this case is 

dismissed.  First, by Walsh and Lorge’s own account, Walsh’s alleged revocation of his 

2016 Opinion and Protocol was based on the existence of a new cooperative agreement 

between the Band, the County and the Sheriff.  However, this Court held that the new 

agreement is an interim agreement that will terminate upon the conclusion of this case and, 

therefore, does not demonstrate that the allegedly wrongful acts would not recur if the case 

were dismissed.  Memorandum Opinion and Order at 35-36 (Doc. 217, Dec. 21, 2020) 

(“12/21/2020 Mem. Op.”).  Walsh and Lorge’s further allegation that Walsh voluntarily 

revoked his 2016 Opinion and Protocol because of the interim agreement does not 

demonstrate otherwise; to the contrary, by tying Walsh’s alleged revocation to the new 

interim agreement it simply confirms that the allegedly wrongful acts will likely recur if 

this case is dismissed.  Defendants offer no basis, let alone the “compelling circumstances” 

required by Local Rule 7.1(j), for reconsideration of the Court’s previous ruling on this 

issue. 

Second, although Walsh’s recent declaration (Doc. 306-1, Aug. 31, 2021) (“2021 

Walsh Decl.”) states that, because of Cooley, he would not reissue his 2016 Opinion and 

Protocol following termination of the interim agreement, id. at 6 ¶ 16, it does not say that 

he would take no action to restrict Plaintiffs’ law enforcement authority following 
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termination of that agreement.  Put another way, his declaration identifies one thing he 

would not do, but does not identify what he would do.  In his 2016 Opinion and Protocol 

and subsequent communications, Walsh asserted that Plaintiffs had no inherent or federally 

delegated law enforcement authority on non-trust lands within the 1855 Mille Lacs 

Reservation because it was the County’s position that the Reservation had been 

disestablished.  See 12/21/2020 Mem. Op. at 5.  Cooley does not address that issue and all 

Defendants continue to argue that the Reservation has been disestablished.  Nothing in 

Walsh’s 2021 Declaration suggests that he has changed his position on this issue or would 

recognize Plaintiffs’ inherent and federally delegated law enforcement authority on non-

trust lands within the Reservation following the interim agreement’s termination.   

Similarly, in his 2016 Opinion and Protocol Walsh asserted that Plaintiffs had no 

inherent authority to investigate state-law violations on trust lands.  Id.  Although his 2021 

Declaration indicates that Walsh would recognize Plaintiffs’ authority to investigate state-

law violations under facts such as those in Cooley, it does not indicate that he would 

recognize such authority under all circumstances recognized in cases such as United States 

v. Terry, 400 F.3d 575 (8th Cir. 2005), which Walsh testified under oath was not 

controlling.  Under these circumstances, Walsh’s 2021 Declaration does not demonstrate 

to a high degree of certainty that Defendants’ interference with Plaintiffs’ law enforcement 

authority will not recur if this case were dismissed as moot. 

Third, as this Court previously held, there is nothing speculative about the likelihood 

of on-going disputes over Plaintiffs’ law enforcement authority if this case were dismissed 
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as moot.  12/21/2020 Mem. Op. at 35-36.  Rather, it is Walsh and Lorge who engage in 

speculation—suggesting, for example, that the Minnesota Attorney General will issue an 

advisory opinion that successive Attorneys General have held is not authorized under state 

law, that Walsh and Lorge would follow such an opinion despite their rejection of the 

Attorney General’s position on the existence of the Reservation, and that the Minnesota 

Legislature will amend state law in a manner that somehow moots this case.  Because 

Walsh and Lorge have the burden to demonstrate that Defendants’ interference with 

Plaintiffs’ law enforcement authority will not recur, such speculation fails to demonstrate 

that Plaintiffs’ claims are moot. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

 A. Walsh’s 2016 Opinion and Protocol. 

In June 2016, Mille Lacs County terminated a 2008 law enforcement agreement 

(“2008 Agreement”) among the Band, the County and County Sheriff.  12/21/2020 Mem. 

Op. at 4.  The primary reason for termination was a dispute regarding the existence of the 

Mille Lacs Reservation.2  Plaintiffs maintain the Reservation’s boundaries, as established 

in 1855, remain intact, such that all lands within those boundaries comprise Indian country.  

 
2 See Doc. 150-37 at 4-5 (Walsh testimony, at transcript pp. 318-19, that “[t]he primary 
motivating factor of the revocation … was the M-opinion [regarding the continued 
existence of the original Reservation boundary], and what I think the board viewed as the 
Band using their law enforcement authority to improve their position vis-a-vis the 
boundary”); Doc. 151 at 8 (Sheriff meeting minutes asserting “[t]his is a boundary dispute 
between the County and the Band”); Doc. 152 at 2 and 5 (Sheriff meeting minutes 
discussing “Boundary issues” and asserting “99.9%” likelihood of revocation as “all will 
come united because this is a boundary issue”). 
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12/21/2020 Mem. Op. at 3.  Defendants, including Walsh and Lorge, maintain the 

Reservation has been disestablished and that the only lands within the 1855 boundaries that 

comprise Indian country are trust lands.  Id. 

 The County’s termination of the 2008 Agreement led to a dispute over the Band’s 

law enforcement authority under state law.3  In July 2016, then-Minnesota Attorney 

General Lori Swanson denied Walsh’s request for an opinion on that dispute.  Doc. 165-1 

at 22-29.  Her office explained that under Minn. Stat. § 8.07 it did not have authority to 

adjudicate disputes, could only issue opinions regarding city or county administration 

authority, and did not generally issue opinions on hypothetical or fact-dependent questions, 

issues that may arise in litigation, or provisions of federal law.  Id. at 22.  According to the 

Attorney General’s office, Walsh’s request contravened each of these limitations.  Id. at 

22-23.4 

 
3 See Doc.174-1 (6-28-2016 Letter from Band Solicitor General Todd Matha to Minnesota 
State Auditor Rebecca Otto); Doc. 177-2 (7-1-2016 Letter from Walsh to then-Minnesota 
Attorney General Lori Swanson). 
4 When Walsh and Lorge asked the State to pay their legal fees in this case, a new 
Minnesota Attorney General, Keith Ellison, reiterated that Walsh’s opinion request was 
not the proper subject of a request for an Attorney General’s opinion—something Walsh 
himself had acknowledged was likely the case:  
 

This Office did not delegate its authority but instead explained that §8.07 is 
not applicable for the type of issues the County Attorney raised in the request 
for an opinion. Notably, the County Attorney acknowledged in a phone call 
that his request likely was not the proper subject of a § 8.07 opinion and 
instead was the proper subject of a county attorney opinion. When the 
County Attorney subsequently issued his own opinion, he was fulfilling his 
independent statutory obligation to “give opinions and advice, upon the 
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 Six days later Walsh issued the Opinion and Protocol that gave rise to this case.  See 

12/21/2020 Mem. Op. at 4-5.  In addition to addressing the Band’s state-law authority, he 

asserted the Band’s inherent law enforcement authority under federal law did not extend to 

non-trust lands within the 1855 Reservation (because the Reservation, allegedly, had been 

disestablished) and did not include authority to investigate state-law violations—by Indians 

or non-Indians—even on trust lands.  Id.   

Walsh testified he took a “conservative position” to avoid challenges to Band officer 

authority in state court, which meant Band officers “had less authority [rather] than more.”  

Doc. 174-2 at 53-54 (2-19-2020 Walsh Dep. 293:15-25, 294:1-3).  Thus, in asserting Band 

officers could not investigate state-law violations on trust lands, i.e., on lands all parties 

concede are Indian country and where the Band retains the power to exclude, Walsh 

declined to follow United States v. Terry, which held: 

The Supreme Court has recognized that tribal law enforcement authorities 
possess “traditional and undisputed power to exclude persons whom they 
deem to be undesirable from tribal lands,” and therefore have “the power to 
restrain those who disturb public order on the reservation, and if necessary 
to eject them.” … “Where jurisdiction to try and punish an offender rests 
outside the tribe, tribal officers may exercise their power to detain the 
offender and transport him to the proper authorities.” … Because the power 
of tribal authorities to exclude non-Indian law violators from the reservation 
would be meaningless if tribal police were not empowered to investigate such 
violations, tribal police must have such power. 
 

 
request of the county board or any county officer, upon all matters in which 
the county is or may be interested.” Minn. Stat. § 388.051, subd 1(2). 
 

Declaration of Beth Baldwin (filed herewith) (“Baldwin Decl.”), Ex. A at 31 (Walsh and 
Lorge v. State, Complaint Ex. B at 2) (emphasis added). 
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400 F.3d at 579-80 (emphasis added; citations omitted).  Walsh testified that he did not 

consider this or similar decisions controlling: 

Q Does your opinion analyze existing case law on the inherent authority 
of tribal governments to investigate violations of state law in Indian country? 
 
A Footnote 8 on page 8 talks about the admissibility of investigations 
conducted pursuant to inherent tribal criminal authority in state court is 
presently unknown. 
 
Q So it doesn’t analyze any cases that address that question? 
 
A I’m not aware of any cases within the state of Minnesota, which are 
the only cases controlling for the purposes of my office in the state courts. 
 
Q So you wouldn’t consider an 8th Circuit decision controlling? 
 
A It’s not. 
 
Q And you wouldn’t consider it worthwhile to look at cases from other 
jurisdictions? 
 
A It doesn’t change my risk of contested issues on appeal at all. 
 

Doc. 174-2 at 61 (Walsh Dep. 301:1-21).5   

Walsh’s Opinion and Protocol stated Band officers who exercised police authority 

beyond that recognized in his Opinion and Protocol could be subject to criminal and civil 

penalties for unauthorized use of force, obstruction of justice and impersonating a peace 

officer.  See 12/21/2020 Mem. Op. at 5.  The Sheriff’s Office enforced Walsh’s Opinion 

 
5 Minnesota’s Supreme Court cited and followed Terry in holding a tribal officer lawfully 
“detained and investigated” an individual suspected of violating state law “pursuant to the 
tribal authority to detain and remove recognized by the Supreme Court and other federal 
courts.”  State v. Thompson, 937 N.W.2d 418, 421 (Minn. 2020).  Although it was decided 
in January 2020, Walsh and Lorge do not argue Thompson mooted this case. 
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and Protocol by, among other things, taking control of crime scenes from Band officers to 

prevent them from conducting investigations.  Id. at 6-12.  As this Court found, “[t]he 

record is … replete with evidence that, pursuant to the Opinion and Protocol, County law 

enforcement officers repeatedly interfered with law enforcement measures undertaken by 

Band officers.”  Id. at 6.   

 In December 2016, the Bureau of Indian Affairs (“BIA”) signed a deputation 

agreement with the Band and issued Special Law Enforcement Commissions (“SLECs”) 

to 20 Band officers.  See id. at 21.  The Deputation Agreement and SLECs authorized Band 

officers to investigate violations of federal law throughout the Band’s Indian country 

(including all lands within the 1855 Reservation boundaries).  Id.   

 On December 22, 2016, the Band’s attorneys wrote to Walsh “regarding the 

authority of [Band] law enforcement officers to investigate violations of federal, state and 

tribal law within the Band’s Indian country.”  Doc. 150-7 at 1.  Their letter acknowledged 

the dispute over the Reservation’s continued existence and instead focused on trust lands, 

i.e., “on lands that both the Band and the County agree are Indian country.”  Id.  The letter 

cited multiple federal and state court cases, including Terry, and the Deputation Agreement 

for the proposition that Band officers “have authority to investigate violations of federal, 

state and tribal law within Indian country.”  Id.  

Walsh did not modify his Opinion and Protocol in response to the letter or 

Deputation Agreement; as to the latter, he believed Band officers could not exercise SLEC 

authority on non-trust lands within the 1855 Reservation boundaries (because, allegedly, 
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the Reservation was disestablished) and continued to advise them to follow his Opinion 

and Protocol, which prohibited them from investigating violations of state law, even on 

trust lands.  See 12/21/2020 Mem. Op. at 21.6 

B. Law Enforcement Consequences 

Significant drug and gang problems plagued the Reservation when Defendants 

promulgated and enforced Walsh’s Opinion and Protocol.  Band officers responded to 61 

drug overdose calls on the Reservation in 2017.  See Doc. 150-33 at 43-50 (Sara Rice Dep. 

at 243-50); Doc. 150-44 (Defendants’ Deposition Exhibit 131).  According to data 

compiled by Defendants, six Native Americans including four Band members died of 

overdoses on the Reservation that year.  Doc. 150-33 at 40-42 (Rice Dep. at 238-40).  In 

September 2017, then-Governor Dayton wrote that Reservation overdoses constituted a 

public safety emergency.  Doc. 150-19. 

The restrictions imposed on Band officers caused a decline in morale, reduced their 

effectiveness, including their ability to address drug crimes and overdoses, and led to 

 
6 Walsh and Lorge claim that “Walsh’s concerns regarding admissibility of evidence that 
guided his drafting of his 2016 Opinion and Protocol” were “remarkably similar” to the 
lower court holdings in Cooley.  W&L Supp. Mootness Mem. at 3 n.1.  However, Cooley 
involved tribal law enforcement authority on non-trust lands (i.e., a U.S. Highway), from 
which tribes lack authority to exclude non-Indians.  As discussed in the text (see Part II.A 
supra and Part III.C infra), well before Cooley was decided, it was well established in the 
Eighth Circuit and elsewhere that tribes have authority to investigate violations of state law 
on trust lands, from which tribes do have authority to exclude non-Indians.  Walsh’s 
adamant refusal to consider that authority, either in drafting his 2016 Opinion and Protocol 
or when it was brought to his attention by the Band’s counsel, underscores the likelihood 
of continuing disputes among the parties over the scope of Plaintiffs’ law enforcement 
authority if this case is dismissed as moot. 
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several resignations.  12/21/2020 Mem. Op. at 14-17.  County deputies assigned to patrol 

the Reservation lacked the intimate knowledge of the Band community possessed by Band 

officers and did not provide the same level of proactive policing.  Id. at 17-19.  Open drug 

trafficking and use increased, and public safety declined.  Id. at 19-20.  According to a 

State Corrections Officer, “‘[t]here simply [was] not the law enforcement presence on the 

Reservation there had been and that has dramatically impacted our probationary work’”; 

the “‘general perception from the offenders we were working with at the time was kind of 

free rein’”; and over time, “‘[t]here was a general sense that the Reservation became almost 

a safe haven for drug trafficking.’”  Id. at 20 (internal modifications normalized).   

Faced with law enforcement and drug crises, Plaintiffs filed this lawsuit in 

November 2017.  See Complaint.  Plaintiffs’ claims arise exclusively from Defendants’ 

interference with Band law enforcement authority and seek relief tailored to those claims:  

a declaration of the scope of the Band’s inherent and federally delegated law enforcement 

authority within the 1855 Reservation and an injunction preventing interference with that 

authority.  Id.  Plaintiffs do not (and under Article III could not) seek a stand-alone 

declaration regarding the Reservation’s boundaries divorced from the law enforcement 

dispute.  See Cnty. of Mille Lacs v. Benjamin, 361 F.3d 460, 463-64 (8th Cir. 2004). 

C. The 2018 Interim Agreement. 

After revoking the 2008 Agreement, the County demanded that any new agreement 

prohibit the Band from exercising any form of inherent jurisdiction—civil or criminal—

over any person outside trust lands; that is, it demanded that the Band act as if the 
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Reservation had been disestablished.7  The County did not drop this demand until after 

Plaintiffs commenced this lawsuit.  A new agreement, signed in September 2018 (“2018 

Agreement”), terminates automatically upon conclusion of this case in lieu of such 

provisions: 

This Agreement shall automatically terminate ninety (90) days after the final 
resolution, including the exhaustion of all appeals and any proceedings on 
remand, of [this lawsuit].  The County and the Sheriff are entering into this 
Agreement in reliance on the Court’s determination of the issues raised in 
the lawsuit, including the existence and extent of Indian country in Mille Lacs 
County, and have not insisted upon the inclusion of provisions in this 
Agreement that would be essential to them in the absence of the lawsuit. 
 

Doc. 150-51 at 17 ¶ 25(c) (emphasis added).  The 2018 Agreement does not resolve the 

parties’ disputes over the Band’s inherent and federally delegated law enforcement 

authority within the 1855 Reservation.  Id. at 13-14 ¶ 18.  

 In his recent declaration, Walsh asserts that when the new cooperative agreement 

was executed he “revoked [his] 2016 Opinion and Protocol.” 2021 Walsh Decl. at 6 ¶ 14.  

However, Walsh’s Declaration does not attach, and Defendants have never produced, a 

signed copy of a revocation document.  Baldwin Decl. at 2 ¶¶ 3-4.  Moreover, during an 

August 19, 2020, hearing, counsel for Walsh initially argued that Walsh had not withdrawn 

his Opinion and Protocol.  Id. at 2 ¶ 5.  Although Walsh’s counsel reversed course later in 

the hearing, claiming that Walsh had informed “law enforcement partners that the new 

 
7 See Doc. 150-48 (9-27-2016 proposed cooperative agreement) at 2 ¶ 3.b.i; Doc. 150-49 
(6-1-2017 proposed cooperative agreement) at 3 ¶ 3.b.i; Doc. 150-50 (9-20-2017 proposed 
cooperative agreement) at 5 ¶ 3.b.i. 
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cooperative agreement replaced the County Attorney’s Opinions from 2016,” he 

acknowledged that there was no evidence of that in the record.  Id. at 3 ¶ 6.  

After signing the 2018 Agreement, Defendants asserted that “certain matters 

[Plaintiffs] complained of were the result of the termination of the [2008 Agreement], 

which has currently been reinstated and that the claims of Plaintiffs in those regards have 

been mooted[,]” including Plaintiffs’ “claims against the County Attorney and the Sheriff.”  

Defendants’ Joint Statement of the Case at 6 (Doc. 50, Nov. 6, 2018).   To address this 

assertion, after completing fact discovery Plaintiffs moved for summary judgment that their 

claims were not moot.  See Plaintiffs’ Motion for Summary Judgment on Standing 

Ripeness and Mootness at 1, 3-4 (Doc. 146, July 8, 2020).  This Court agreed with Plaintiffs 

and rejected Defendants’ mootness argument in its December 21, 2020, Memorandum 

Opinion and Order.  12/21/2020 Mem. Op. at 2, 35-36.   

The Court noted that “[a] case can become moot by a party’s voluntary cessation of 

the challenged conduct if it is ‘absolutely clear that the allegedly wrongful behavior could 

not reasonably be expected to recur.’”  Id. at 35 (quoting Wright v. RL Liquor, 887 F.3d 

361, 363 (8th Cir. 2018) (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 

Inc., 528 U.S. 167, 189 (2000))).  However, Defendants failed to meet their “‘heavy burden 

of persuading the court that the challenged conduct cannot reasonably be expected to start 

up again.’”  Id. (quoting Friends of the Earth, 528 U.S. at 189 (internal quotations and 

citation omitted)).   

If this case is dismissed, on mootness grounds, the 2018 Agreement will, by 
its very terms, terminate, and it is highly probable that the parties will 
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continue to dispute the extent of the boundaries of the Reservation and the 
extent of the Band’s sovereign law enforcement authority.  It is certainly not 
“absolutely clear that the allegedly wrongful behavior could not reasonably 
be expected to recur.”  Friends of the Earth, 528 U.S. at 189 (citation 
omitted). 
 

Id. at 35-36. 

D. Walsh and Lorge’s Appeal. 

On January 19, 2021, Walsh and Lorge filed an interlocutory appeal challenging 

certain rulings in this Court’s December 21, 2020, Memorandum Opinion and 

Order.  Notice of Appeal (Doc. 218, Jan. 19, 2021).  Specifically, they argued that this 

Court lacked jurisdiction over Plaintiffs’ claims against them under 28 U.S.C. § 1331, that 

Plaintiffs did not have a “cause of action” against them, and that they were immune from 

suit under various immunity doctrines.  Walsh and Lorge’s 8th Cir. Opening Brief (filed 

April 1, 2021) (Baldwin Decl. Ex. B).  However, Walsh and Lorge did not challenge this 

Court’s ruling that Plaintiffs’ claims were not moot.8 

 
8 Walsh and Lorge have asserted that they did not challenge this Court’s mootness ruling 
because it was not an appealable collateral order.  See Walsh and Lorge’s Reply to 
Response and Suggestion to Recall Mandate at 3 n.1 (filed Sept. 17, 2021) (Baldwin Decl. 
Ex. E).  However, in an interlocutory appeal, the Court of Appeals must first address its 
and the District Court’s jurisdiction.  E.g., Steel Co. v. Citizens for a Better Env’t, 523 U.S. 
83, 94-95 (1998).  It was this duty to determine the District Court’s jurisdiction that allowed 
Walsh and Lorge to challenge this Court’s ruling on subject-matter jurisdiction under 28 
U.S.C. § 1331, which, like the Court’s ruling on mootness, was not, by itself, an appealable 
collateral order.  See, e.g., Catlin v. United States, 324 U.S. 229, 236 (1945); Keyes v. Gunn 
890 F.3d 232, 235 n.4 (5th Cir. 2018).  Because mootness also deprives the Court of 
jurisdiction, see, e.g., W&L Supp. Mootness Mem. at 9 (citing Miller v. Redwood 
Toxicology Lab., Inc., 688 F.3d 928, 934 (8th Cir. 2012)), if Walsh and Lorge believed the 
claims against them were moot they could have raised—and, indeed, had an obligation to 
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On August 31, 2021, after the appeal was fully briefed and awaiting argument, 

Walsh and Lorge “move[d] to dismiss their [interlocutory] appeal on mootness grounds” 

and asked the Eighth Circuit to “direct the district court to dismiss [Plaintiffs’] claims 

against [them].”  Walsh and Lorge’s Motion to Dismiss or Certify at 1 (filed Aug. 31, 2021) 

(Baldwin Decl. Ex. C) (“W&L 8th Cir. Mot. to Dismiss”).  Walsh and Lorge argued that 

the Supreme Court’s decision in Cooley “clarified the law on a key issue that forms the 

basis for [Plaintiffs’] claims against Walsh and Lorge.”  Id. at 1.  Walsh and Lorge added 

that “[t]he Cooley decision intersects with three other developments since [Plaintiffs] filed 

suit” in support of their mootness argument.  Id. at 4.  Two of those developments were the 

2018 Agreement and Walsh’s alleged decision to revoke his 2016 Opinion and Protocol.9  

However, Walsh and Lorge’s motion completely failed to mention this Court’s ruling that 

the 2018 Agreement did not moot Plaintiffs’ claims, a ruling Walsh and Lorge had not 

challenged in their appeal.  As noted above, Walsh and Lorge’s subsequent attempt to 

explain that failure (on the grounds that the ruling was not an appealable collateral order) 

lacked merit.  See n.8 supra. 

Under Fed. R. App. P. 27(a)(3)(A), Plaintiffs’ deadline to respond to the motion was 

September 10, 2021.  On the morning of September 10, 2021, before Plaintiffs filed their 

 
raise—that issue in the Court of Appeals.  However, they made no mention of mootness 
until after the appeal was fully briefed and awaiting oral argument. 
9 The third “development” identified by Walsh and Lorge was the December 2016 
Deputation Agreement between the Band and BIA.  Id.  However, that agreement was 
made some eleven months before Plaintiffs filed suit and thus could provide no support for 
their mootness claim. 
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response, the Eighth Circuit entered judgment granting “[Walsh and Lorge’s] motion to 

dismiss on terms fixed by the court[,]” providing that “[e]ach side will bear its own costs 

on appeal[,]” and directing that “[t]he Court’s mandate shall issue forthwith.”  Judgment 

(Doc. 292, Sept. 10, 2021) (“8th Cir. Judgment”).  In support, the Judgment cited Fed. R. 

App. P. 42(b).  Id.  Rule 42 is entitled “Voluntary Dismissal” and, under Rule 42(b), “[a]n 

appeal may be dismissed on the appellant’s motion on terms agreed to by the parties or 

fixed by the court.”  Thus, on its face, the Judgment treated Walsh and Lorge’s motion as 

a motion for voluntary dismissal under Rule 42.  The Eighth Circuit did not “direct the 

district court to dismiss [Plaintiffs’] claims against [them],” as Walsh and Lorge requested, 

and did not address Walsh and Lorge’s mootness argument.  8th Cir. Judgment.  The Eighth 

Circuit’s mandate issued soon thereafter.  Mandate (Doc. 293, Sept. 10, 2021). 

Plaintiffs filed a timely response to Walsh and Lorge’s motion to dismiss in the 

Eighth Circuit later on September 10.  Plaintiffs-Appellees’ Response to Defendants-

Appellants’ Motion to Dismiss or Certify (filed Sept. 10, 2021) (Baldwin Decl. Ex. D) 

Plaintiffs explained that, notwithstanding the Eighth Circuit’s Judgment, they were filing 

a response to Walsh and Lorge’s motion “so that they will have filed a timely response in 

the event there are any further proceedings before [the Eighth Circuit] under [Fed. R. App. 

P.] 40 or Eighth Circuit Rule 27A(d)”—that is, under the rules governing rehearing or 

reconsideration of the Eighth Circuit’s disposition of the appeal.  Id. at 2. 

Walsh and Lorge filed a reply brief in support of their motion on September 17, 

2021, in which they suggested that the Eighth Circuit should recall its mandate to clarify 
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its judgment.  Walsh and Lorge’s Reply to Response and Suggestion to Recall Mandate 

(filed Sept. 17, 2021) (Baldwin Decl. Ex. E).  However, as indicated by Fed. R. App. P. 

27(b), Walsh and Lorge’s post-judgment reply did “not constitute a request to reconsider, 

vacate, or modify the disposition; a motion requesting that relief must be filed.”  (Emphasis 

added.) 

No further orders having been issued by the Eighth Circuit, on October 15, 2021, 

Walsh and Lorge filed a motion to recall the mandate in the Eighth Circuit and to confirm 

that “Cooley moots the case against them.” Walsh and Lorge’s Motion to Recall the 

Mandate at 8 (filed Oct. 15, 2021) (Baldwin Decl. Ex. F).  Walsh and Lorge repeated the 

mootness arguments made in their motion to dismiss but did not address their failure to file 

a timely motion for rehearing under Fed. R. App. P. 40(a)(1) or reconsideration under 

Eighth Circuit Rule 27A(d).  Plaintiffs filed a response to Walsh and Lorge’s motion to 

recall the mandate on October 19, 2021, noting Walsh and Lorge’s failure to file a timely 

motion for rehearing or reconsideration. Plaintiffs-Appellees’ Response to Defendants-

Appellants’ Motion to Recall the Mandate (filed Oct. 19, 2021) (Baldwin Decl. Ex. G). 

The very next day, the Eighth Circuit “summarily denied” Walsh and Lorge’s motion to 

recall the mandate.  Order (filed Oct. 20, 2021) (Baldwin Decl. Ex. H).  The one-sentence 

order does not direct this Court to dismiss Plaintiffs’ claims against Walsh and Lorge and 

does not mention mootness.  Id. 

E. The November 15, 2021, Status Conference. 

On October 22, 2021, this Court scheduled a status conference for November 15, 
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2021.  Notice (Doc. 296, Oct. 22, 2021).  During the status conference, the Court ordered 

supplemental briefing from the parties to address the following questions: 

Number one.  I view it as a procedural question.  That is, what is the 
procedural impact of the Eighth Circuit’s dismissal of the interlocutory 
appeal?  Is there or is there not a direction for me to dismiss the case?  Have 
they or have they not ruled on mootness? 

And then number two.  Assuming they have not, and there is no direction for 
me to dismiss the case, is the case moot based on Mr. Walsh’ declaration? 

Baldwin Decl. Ex. I at 6-7 (Transcript of Nov. 15, 2021, Status Conference at 17-18).   

Walsh and Lorge submitted their supplemental brief on December 13, 2021 (W&L 

Supp. Mootness Mem.), along with a motion “for an order dismissing them from the case 

pursuant to” their supplemental brief.  Defendants Walsh and Lorge’s Motion to File 

Supplemental Memorandum of Law on Mootness at 1 (Doc. 303, Dec. 13, 2021).  In an 

accompanying notice of hearing, Walsh and Lorge state that they “bring their supplemental 

[brief]” before the Court as requested in the November 15, 2021, status conference “and 

pursuant to Rule 12” but cite no provision of Fed. R. Civ. P. 12 that is applicable here.  See 

Defendants Walsh and Lorge’s Notice of Hearing Regarding Supplemental Memorandum 

of Law on Mootness at 1 (Doc. 304, Dec. 13, 2021).  Walsh and Lorge submitted 

declarations supporting the motion, which are identical to the declarations they had initially 

filed in the Eighth Circuit supporting their motion to dismiss or certify.  See 2021 Walsh 

Decl.; Declaration of Don Lorge (Doc. 306-2, Aug. 31. 2021) (“2021 Lorge Decl.”).   

III. ARGUMENT 

A.   The Eighth Circuit Did Not Direct the District Court to Dismiss This 
Case or Otherwise Rule on Walsh and Lorge’s Mootness Arguments. 

 

CASE 0:17-cv-05155-SRN-LIB   Doc. 308   Filed 12/30/21   Page 21 of 40



18 

 

There is nothing ambiguous about the Eighth Circuit’s September 10, 2021, 

Judgment.  The Judgment expressly dismissed Walsh and Lorge’s appeal under Fed. R. 

App. P. 42(b) and makes no suggestion that Plaintiffs’ claims against Walsh and Lorge are 

moot.  As Walsh and Lorge admit, “[t]he judgment did not mention mootness nor direct 

dismissal of Walsh and Lorge on that basis.”  W&L Supp. Mootness Mem. at 7. The 

Judgment’s: (1) citation of Appellate Rule 42(b); (2) omission of any discussion of 

mootness or any direction to this Court to dismiss Plaintiffs’ claims against Walsh and 

Lorge (despite Walsh and Lorge’s specific request for such direction); (3) issuance without 

awaiting a response from Plaintiffs; and (4) direction that the mandate issue forthwith all 

demonstrate that the Eighth Circuit treated Defendants’ motion as a motion for voluntary 

dismissal and did not address Walsh and Lorge’s mootness argument.  

Counsel for Walsh and Lorge assert that they “have been unable to find a precedent 

where justiciability was challenged and a case dismissed without explanation.”  W&L 

Supp. Mootness Mem. at 7.  However, the Eighth Circuit did provide an explanation; it 

treated Walsh and Lorge’s motion as a motion for voluntary dismissal under Appellate 

Rule 42(b) and granted it on that basis.  If Walsh and Lorge disagreed with that reading of 

their motion, they could have filed a timely motion for rehearing or reconsideration, but 

they failed to do so.  Walsh and Lorge’s related arguments—that the Eighth Circuit “did 

not specify another substantive basis” for granting their motion and that, “when an 

appellate court wants to avoid ruling on mootness, the court will so state,” id. at 8, fail for 

the same reason.  Here, the Eighth Circuit did state the basis for granting Walsh and Lorge’s 
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motion: Appellate Rule 42(b).  Because Walsh and Lorge voluntarily moved to dismiss 

their own appeal, the Eighth Circuit had no reason to and did not address mootness.  

Notably, Walsh and Lorge themselves were concerned that the Eighth Circuit had 

not issued a ruling on mootness, twice asking the Court of Appeals to recall its mandate to 

rule on mootness.  See Walsh and Lorge’s Reply at 3 (Baldwin Decl. Ex. E) (“If the Court 

agreed the case against Walsh and Lorge had become moot, as appears to be so from 

granting their motion, it should say so ….  Accordingly, Walsh and Lorge suggest the Court 

recall its mandate to clarify whether the case against them is now moot.”); Walsh and 

Lorge’s Motion to Recall the Mandate at 2 (Baldwin Decl. Ex. F) (recognizing that if Walsh 

and Lorge were correct that the Eighth Circuit had granted their motion to dismiss the case 

as moot, “the district court should have been directed to dismiss them from the pending 

action”); id. at 5 (“Walsh and Lorge request the mandate be recalled so the Court can 

confirm it agrees the case against Walsh and Lorge is now moot[.]”).  The Eighth Circuit 

did not respond at all to the first request (which was made in Walsh and Lorge’s post-

judgment reply brief, not in a timely motion for rehearing or reconsideration) and 

summarily denied the second.  On this record, there is no reason to believe that the Eighth 

Circuit intended to direct this Court to dismiss Walsh and Lorge from this case sub silentio, 

despite repeatedly declining to do so expressly. 

Walsh and Lorge appear to agree.  They concede that, “in the absence of any clear 

direction from the appellate court, … the prudent course is for this Court to address in the 

first instance the changed legal and factual landscape they believe moots Plaintiffs’ case 
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against them.”  W&L Supp. Mootness Mem. at 9.  This is not only the prudent course, but 

it is the only available course because, for the reasons discussed above, the Eighth Circuit 

made no ruling on mootness. 

B. This Court Correctly Ruled That the Parties’ 2018 Law Enforcement 
Agreement Did Not Moot Plaintiffs’ Claims, and Walsh and Lorge 
Present No Reason to Reconsider that Ruling. 

Walsh and Lorge concede that they have “a high burden of persuasion” to 

demonstrate that Plaintiffs’ claims against them are moot.  W&L Supp. Mootness Mem. at 

10 (quoting Friends of the Earth, 528 U.S. at 190, for the principle that a “‘defendant 

claiming that its voluntary compliance moots a case bears the formidable burden of 

showing that it is absolutely clear the allegedly wrongful behavior could not reasonably be 

expected to recur’”).  They argue that Plaintiffs’ claims against them have become moot 

for several reasons, beginning with the assertion that the “County and the Band have a 

cooperative agreement in place, and, accordingly, Walsh has revoked his 2016 Opinion 

and Protocol.”  Id. 

This Court expressly rejected Walsh and Lorge’s argument that the 2018 Agreement 

moots Plaintiffs’ claims in its December 21, 2020, Memorandum Opinion and Order.  

12/21/2020 Mem. Op. at 2, 35-36.  As the Court explained, “[i]f this case is dismissed, on 

mootness grounds, the 2018 Agreement will, by its very terms, terminate, and it is very 

highly probable that the parties will continue to dispute the extent of the boundaries of the 

Reservation and the extent of the Band’s sovereign law enforcement authority.”  Id. at 35.  

The record amply supports the Court’s conclusion: the County terminated the prior law 
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enforcement agreement primarily because of the dispute over the Reservation’s existence; 

Defendants insisted that any new agreement contain provisions requiring the Band to act 

as if the Reservation did not exist until after Plaintiffs filed this case; and Defendants then 

insisted on an automatic termination clause because they were relying on the Court’s 

resolution of the Reservation-boundary question in lieu of those provisions.  See Part II.A, 

nn.2-3, and Part II.C supra.   

This record confirms that, if this case were dismissed as moot, the existing interim 

agreement would terminate in accordance with its terms, the parties would continue to 

dispute the existence of the Reservation, and, consistent with their position that the 

Reservation has been disestablished, Defendants would continue to assert that the Band 

has no law enforcement authority on non-trust lands and only limited law enforcement 

authority on trust lands.  Thus, as the Court found, “[i]t is certainly not ‘absolutely clear 

that the allegedly wrongful behavior could not reasonably be expected to recur.’”  

12/21/2020 Mem. Op. at 36 (quoting Friends of the Earth, 528 U.S. at 189 (citation 

omitted)); see also Lucini Italia Co. v. Grappolini, 288 F.3d 1035, 1038 (7th Cir. 2002) 

(agreement that avoids injury during the pendency of litigation does not result in 

mootness).   

Walsh and Lorge did not challenge this Court’s Order in the Eighth Circuit, have 

not moved for reconsideration of this Court’s Order here, and identify no “compelling 

circumstances” that might warrant reconsideration of it.  See Local Rule 7.1(j) (authorizing 

a party to move for reconsideration after obtaining leave, upon a showing of “compelling 
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circumstances”).  To the extent Walsh and Lorge offer any basis for reconsideration of the 

Court’s Order, they argue that “[t]his case … is not controlled by the voluntary cessation 

exception to the mootness doctrine” because Walsh did not revoke his Opinion and 

Protocol “to invent a mootness argument.”  W&L Supp. Mootness Mem. at 11.  Instead, 

according to Walsh and Lorge, Walsh revoked his Opinion and Protocol because the Band 

and the County had entered into a new cooperative agreement.  Id.   

There are several problems with this argument.  First, it is not a proper basis for 

reconsideration.  “Permission for reconsideration is only granted for ‘exceptional 

circumstances requiring extraordinary relief[.]’”  Fields v. Emmerich, Civ. No. 13-509, 

2014 U.S. Dist. LEXIS 106397 at *6 (D. Minn. Aug. 4, 2014) (quoting Nelson v. Am. Home 

Assur. Co., 702 F.3d 1038, 1043 (8th Cir. 2012).  “[R]econsideration ‘should not be 

employed to relitigate old issues.’”  Id. (quoting Clear Channel Outdoor, Inc. v. City of St. 

Paul, 642 F. Supp. 2d 902, 909 (D. Minn. 2009) (quotations and citations omitted)).  

Rather, “‘[m]otions for reconsideration serve a limited function: to correct manifest errors 

of law or fact or to present newly discovered evidence.’”  Id. (quoting Hagerman v. Yukon 

energy Corp., 839 F.2d 407, 414 (8th Cir. 1988)); accord Niazi Licensing Corp. v. St. Jude 

Med. S.C., Inc., No. 17-cv-5096, 2021 U.S. Dist. LEXIS 222960 at *2-3 (D. Minn. Nov. 

18, 2021) (“motion for reconsideration cannot be employed to repeat arguments previously 

made, introduce evidence or arguments that could have been made, or tender new legal 

theories for the first time”) (citing Hagerman, 839 F.2d at 414). 
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Walsh and Lorge’s written response to Plaintiffs’ summary judgment motion that 

this case is not moot asserted that this is not a voluntary cessation case because the parties 

voluntarily entered into the 2018 Agreement.  See Defendants Walsh and Lorge’s 

Memorandum of Law in Opposition to Plaintiffs’ Motion for Summary Judgment on 

Standing, Ripeness and Mootness at 51-56 (Doc. 176, July 29, 2020).  At the August 19, 

2020, hearing on the motion, counsel for Walsh and Lorge added that this is not a voluntary 

cessation case because Walsh had “not withdrawn his Opinion and Protocol.”  Baldwin 

Decl. ¶ 5 (emphasis added).  Walsh and Lorge’s counsel then corrected that statement but 

did not suggest that Walsh’s alleged communication to law enforcement partners affected 

the voluntary cessation analysis.  See id. ¶ 6.   

Walsh and Lorge’s current argument is, therefore, simply an attempt to re-cast an 

argument that they already made based on evidence that was available to them at that time.  

It does not seek to correct a manifest error of law or fact or present newly discovered 

evidence but instead seeks to introduce evidence or arguments that could have been made 

previously.  Accordingly, it provides no basis for reconsideration of the Court’s order. 

Second,  Walsh’s stated rationale does not support and, to the contrary, fatally 

undermines Walsh and Lorge’s mootness argument.  By tying Walsh’s alleged decision to 

revoke his 2016 Opinion and Protocol to the 2018 Agreement, Walsh and Lorge simply 

confirm that, if the 2018 Agreement were to terminate, Walsh would again need to address 

the scope of the Band’s law enforcement authority.  And, because the County, Walsh and 

Lorge all continue to assert that the Reservation no longer exists, it is highly probable, if 
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not certain, that Walsh would limit the Band’s authority to trust lands, preventing Plaintiffs 

from exercising such authority on non-trust lands within the 1855 Reservation boundaries.  

Moreover, even on trust lands, it is likely the Walsh would continue to take an overly 

conservative position regarding the Band’s law enforcement authority, an issue discussed 

in greater detail below.   

Third, Walsh and Lorge are mistaken in suggesting that Walsh’s alleged voluntary 

revocation of his 2016 Opinion and Protocol necessarily results in mootness because he 

did not act with the intent to moot this case.  Under Friends of the Earth and its progeny, 

voluntary acts, whether termed “voluntary cessation” or “voluntary compliance,” can result 

in mootness, but only if the defendant can meet “the formidable burden of showing that it 

is absolutely clear the allegedly wrongful behavior could not reasonably be expected to 

recur.”  528 U.S. at 190 (emphasis added); see also Strutton v. Meade, 668 F.3d 549, 556 

(8th Cir. 2012) (in a voluntary cessation case, “[t]he burden of showing that the challenged 

conduct is unlikely to recur rests on the party asserting mootness”); McCarthy v. Ozark 

Sch. Dist., 359 F.3d 1029, 1037 (8th Cir. 2004) (voluntary-cessation standard “is stringent: 

‘a case might become moot if subsequent events made it absolutely clear that the allegedly 

wrongful behavior could not reasonably be expected to recur’”) (quoting Young v. Hayes, 

218 F.3d 850, 852 (8th Cir. 2000) (emphasis added)).   

Under this standard—which Walsh and Lorge concede is controlling here, W&L 

Supp. Mootness Mem. at 10—a case is not rendered moot simply because the defendant 

did not act with intent to moot the case.  See, e.g., Hartnett v. Pa. State Educ. Ass’n, 963 
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F.3d 301, 2020 U.S. App. LEXIS 19768, *7-*8 (3d Cir. 2020) (“[W]hy the defendant 

ceased its behavior” matters not for voluntary-cessation analysis) (emphasis in original).  

Thus, in Let Them Play MN v. Walz, No. 21-cv-79, 2021 U.S. Dist. LEXIS 159741, *15-

17 (D. Minn., Aug. 24, 2021), on which Walsh and Lorge rely, the court considered the 

Governor’s reasons for rescinding certain pandemic restrictions, but its holding rested not 

merely on the absence of an intent to moot the case but on the court’s conclusion that the 

challenged conduct was unlikely to recur.10  Here, Walsh’s reasons for allegedly revoking 

his Opinion and Protocol show just the opposite: if this case is dismissed as moot, the 

interim agreement will terminate according to its terms and Walsh can be expected to again 

seek to restrict Plaintiffs’ law enforcement authority to trust lands and, even on trust lands, 

impose restrictions on that authority. 

C.  Neither Walsh and Lorge’s August 31, 2021, Declarations Nor Cooley 
Demonstrate that This Case Is Moot. 

Walsh and Lorge next argue that “the Cooley decision represents a change in law, 

which Walsh states would preclude him from reissuing an opinion and protocol like what 

 
10 The court also found that “the more fundamental cause of mootness” was “the Minnesota 
Legislature’s  termination of the peacetime-emergency declaration,” which deprived the 
Governor of “the standing legal authority to issue binding rules under the previously 
declared peacetime emergency.”  Id. at *17-18.  Walsh and Lorge identify no change in 
state law or any other development that would prevent Walsh from issuing a new opinion 
and protocol or taking other action to limit the Band’s law enforcement authority.  See 
United States v. Mercy Health Servs., 107 F.3d 632, 636 (8th Cir. 1997) (case not moot 
where “‘resumption of the challenged conduct depends solely on the defendants’ capricious 
actions by which they are free to return to their old ways’”) (quoting Steele v. Van Buren 
Sch. Dist., 845 F.2d 1492, 1494 (8th Cir. 1988) (quotations, citations, and alterations 
omitted)). 
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he provided in 2016[.]”  W&L Supp. Mootness Mem. at 10 (emphasis added).  In his 

Declaration, Walsh asserts: 

15. At the time I drafted my opinion and protocol in 2016, the 
United States Supreme Court had not determined the scope of retained 
inherent tribal jurisdiction to investigate potential state and federal law 
criminal violations.  In the Opinion, I set out several conclusions relevant to 
inherent tribal criminal authority.  One of these conclusions was that tribes 
do not have criminal jurisdiction over non-Indians, with a narrow exception 
under the Violence Against Women Act. 

 
16. I have read the recent United States Supreme Court decision in 

United States v. Cooley, 141 S. Ct. 1638 (June 1, 2021).  In Cooley, the Court 
held that tribes, and by extension tribal police officers, within their 
reservation had inherent authority to stop and investigate non-Indians for 
possible state and federal law violations.  The Cooley decision alleviated my 
major concern in issuing my Opinion in 2016: having evidence that was 
admissible in court.  Consequently, I could not and would not reissue my 
2016 Opinion and Protocol should the current cooperative agreement entered 
into in 2018 terminate. 

 
2021 Walsh Decl. at 6 (emphasis added).  Lorge’s Declaration states that “[i]f the 2018 

Cooperative Agreement is terminated, as Sheriff I would follow the advice of the County 

Attorney and instruct my deputies and staff accordingly.”  2021 Lorge Decl. at 2 ¶ 6.  Walsh 

and Lorge argue that these representations—although apparently made for the sole purpose 

of mooting this case—are “entitled to substantial deference.”  W&L Supp. Mootness Mem. 

at 12 (citing Defunis v. Odegaard, 416 U.S. 312 (1974); Prowse v. Payne, 984 F.3d 700 

(8th Cir. 2021)). 

 There are several problems with this argument.  To begin, Cooley involved tribal 

authority to investigate state-law violations on reservation lands where the tribe lacked the 

power to exclude.  The Court held previously that “‘where jurisdiction to try and punish an 
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offender rests outside the tribe, tribal officers may exercise their power to detain the 

offender and transport him to the proper authorities.’”  Cooley, 141 S. Ct. at 1644 (quoting 

Duro v. Reina, 495 U.S. 676, 697 (1990) (internal modification normalized)).  According 

to the Court, “[t]he authority to search a non-Indian prior to transport is ancillary to this 

authority that we have already recognized.”  Id. (citing Ortiz-Barraza v. United States, 512 

F.2d 1176, 1180-81 (9th Cir. 1975)) (emphasis added).  “Indeed, several state courts and 

other federal courts have held that tribal officers possess the authority at issue here.”  Id. 

(citing, inter alia, Terry, 400 F.3d at 579-80).  The only difference in Cooley was that the 

issue arose on lands over which the tribe lacked the power to exclude.  Although “in Duro 

[the Court] traced the relevant tribal authority to a tribe’s right to exclude non-Indians from 

reservation land[,]” Cooley held “tribes ‘have inherent sovereignty independent of the 

authority arising from their power to exclude,’ … and here Montana’s second exception 

recognizes that inherent authority.”  Id. (citation omitted, internal modification 

normalized). 

Neither Walsh’s declaration nor Cooley’s holding moots this case.  First, Walsh’s 

2016 Opinion and Protocol asserted that the Band had no law enforcement authority on 

non-trust lands within the 1855 Reservation (which comprise the large majority of the lands 

within the 1855 Reservation) because of the County’s position that the Reservation had 

been disestablished.  See Walsh’s 2016 Opinion and Protocol, Doc. 150-9 at 14 (“[i]nherent 

tribal jurisdiction is limited to ‘Indian country’” and the County “believe[s] that ‘Indian 

country’ in Mille Lacs County is limited to tribal trust lands”).  Walsh and Lorge have 
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maintained that position throughout this case, including in the briefs all Defendants 

submitted earlier this year on cross-motions for summary judgment on the disestablishment 

issue and at oral argument on those motions.11  Indeed, in Walsh’s 2021 Declaration, he 

continues to cite correspondence from former Governors and Attorneys General asserting 

that the Reservation had been disestablished, making no mention of the State’s current 

position that the boundary of the 1855 Reservation remains intact.  Compare 2021 Walsh 

Decl. at 3-4 ¶ 10, with Amicus Curiae Brief of the State of Minnesota (Doc. 247, Feb. 8, 

2021).  Nothing in Cooley addresses the reservation-boundary issue, and Walsh’s 

declaration makes no suggestion that his position on that issue has changed one iota.   

As Walsh declares, Cooley applies to “tribes, and by extension tribal police officers, 

within their reservation[.]”  2021 Walsh Decl. at 6 ¶ 16 (emphasis added).  Counsel for 

Walsh and Lorge acknowledged at the November 15, 2021, status conference that “the 

scope of tribal law enforcement authority in terms of the geographic scope would depend 

upon the boundary issue.  Because if the boundaries were disestablished, then there’s 

 
11 See Defendants’ Motion for Summary Judgment on Reservation Cession (Doc. 239, Feb. 
1, 2021); Defendants’ Memorandum of Law in Support of Motion for Summary Judgment 
on Reservation Cession (Doc. 241, Feb. 1, 2021); Defendants’ Memorandum of Law in 
Opposition to Plaintiffs’ Motion for Partial Summary Judgment that the Boundaries of the 
Mille Lacs Indian Reservation, as Established in 1855, Remain Intact (Doc. 257, Feb. 22, 
2021); Defendants’ Reply Memorandum of Law in Support of Motion for Summary 
Judgment on Reservation Cession (Doc. 271, Mar. 8, 2021); Defendants’ Memorandum in 
Response to Amicus Curiae Brief of the United States in Support of Plaintiffs’ Motion for 
Partial Summary Judgment that the Boundaries of the Mille Lacs Indian Reservation, as 
Established in 1855, Remain Intact (Doc. 277, Mar. 12, 2021).   
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Indian Country within Mille Lacs County, but there is not the reservation boundary as 

such.”  Baldwin Decl. Ex. I at 4 (Transcript 11:2-7 (Mr. Knudson)).   

Under these circumstances, neither Walsh’s declaration nor Cooley’s holding 

demonstrates that the conduct challenged by Plaintiffs will not recur.  To the contrary, if 

this case were dismissed as moot, the 2018 Agreement would terminate and Walsh likely 

would continue to assert Band officers lack inherent or federally delegated authority on 

non-trust lands within the 1855 Reservation.   

Second, in his 2016 Opinion and Protocol, Walsh took the position that Band 

officers had no authority to investigate state-law violations even on trust lands, where the 

Band has the power to exclude.  This position contravened existing law.  As Cooley 

explained, “[t]he authority to search a non-Indian prior to transport is ancillary to … 

authority that we have already recognized.”  Id. (emphasis added).  “Indeed, several state 

courts and other federal courts [had] held that tribal officers possess the authority at issue 

here.”  Id. (citing Terry and other cases).   In Terry, the Eighth Circuit held that tribal 

officers have inherent authority to investigate violations of federal and state law, at least 

on trust and Band-owned fee lands on which the Band has the power to exclude law 

violators.  See 400 F.3d at 579-80 (“Because the power of tribal authorities to exclude non-

Indian law violators from the reservation would be meaningless if tribal police were not 

empowered to investigate such violations, tribal police must have such power.”) (emphasis 

added).   
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Despite this existing body of law, Walsh refused to recognize that Plaintiffs 

possessed the authority to investigate state-law violations on trust or Band-owned fee lands 

where the Band has the power to exclude.  He testified that he did not consider Terry 

controlling, took a “conservative viewpoint [that Band police officers] had less authority 

than more, which would lead to less appeals and less contested issues,” and issued an 

opinion and protocol that prohibited Band officers from exercising such authority—with 

potential criminal liability if they did.  See Doc. 174-2 at 53-54, 60-61 (Walsh Dep. 295:24-

25, 296:1-3, 300: 3-25, and 301:1-21); Doc. 150-9 at 9 (Walsh’s 2016 Opinion stating “[a]s 

all investigations of state law violations must be completed by a peace officer within his or 

her state law jurisdiction, either the Mille Lacs County Sheriff’s Office or the police 

department of a municipality must take possession of all evidence gathered regarding that 

investigation”).  That “conservative” approach led to a decline in morale among and 

resignation by Band officers, reduced the effectiveness of those who remained, and 

contributed a drug and law enforcement crisis on the Reservation.  See Parts II.A and II.B 

supra. 

Notably, Walsh’s declaration does not indicate whether he is now prepared to follow 

Terry.  Although he pledges to follow Cooley, he apparently views the case as leaving “the 

scope of any such authority beyond the facts of the case” up to “the lower courts to work 

out.”  W&L Supp. Mootness Mem. at 5; see also W&L 8th Cir. Motion to Dismiss at 4 

(Baldwin Decl. Ex. C) (Cooley “did not address the scope of [tribal] authority beyond the 

facts of the case,” which involved, among other things, a suspect’s “possession of two 
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semi-automatic rifles”).  Given Walsh’s conservative approach, it is likely that he would 

continue to impose restrictions on Band authority to investigate state-law violations on trust 

as well as non-trust lands—including proactive efforts to address drug trafficking—and 

nothing in his declaration suggests otherwise.  Thus, the question whether tribal officers 

have inherent authority to investigate state-law violations under Terry, outside of the 

specific circumstances presented in Cooley, remains a live issue.   

Third, Walsh and Lorge’s argument that deference should be afforded to their 

statements that the challenged conduct will not recur is unavailing.  In the Eighth Circuit, 

“[a] defendant ‘faces a heavy burden’ to establish mootness by way of voluntary cessation, 

… but the standard is slightly less onerous when it is the government that has voluntarily 

ceased the challenged conduct.”  Prowse, 984 F.3d at 703 (quoting Ctr for Special Needs 

Tr. Admin., Inc. v. Olson, 676 F.3d 688, 697 (8th Cir. 2012)) (emphasis added).  Here, 

Walsh has not stated that he would revise his position on the Reservation boundary or his 

conservative approach; his declaration states only that he would not issue an opinion and 

protocol identical to his 2016 Opinion and Protocol.  Thus, although the standard is 

“slightly less onerous,” Walsh and Lorge have not satisfied it.  See Speech First, Inc. v. 

Schlissel, 939 F.3d 756, 768 (6th Cir. 2019) (government actors that voluntarily cease 

offending actions via methods that are “discretionary[] and easily reversible” must rely on 

“significantly more than … bare solicitude” to establish mootness). 

This is illustrated by the cases on which Walsh and Lorge rely.  Defunis, 416 U.S. 

312, was a challenge to a law school admissions policy.  By the time the case reached the 
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Supreme Court, the plaintiff had been admitted to the law school and the school 

“represented that, without regard to the ultimate resolution of the issues in this case, [he] 

will remain a student in the Law School for the duration of any term in which he has already 

enrolled.”  Id. at 316-17.  The Supreme Court reasoned that, because the plaintiff “has now 

registered for his final term, it is evident that he will be given an opportunity to complete 

all academic and other requirements for graduation, and, if he does so, will receive his 

diploma regardless of any decision this Court might reach on the merits of this case.”  Id. 

at 317.  There was no ambiguity in the law school’s representation and no doubt that the 

plaintiff would receive the relief he had requested when he filed this case.  See id.  Here, 

by contrast, Walsh’s declaration makes no representation regarding Plaintiffs’ law 

enforcement authority on non-trust lands or the scope of that authority on trust lands; as a 

result, it is far from “evident” that Plaintiffs will receive the relief they sought when they 

filed this case if it were dismissed as moot. 

Similarly, in Prowse, 984 F.3d 700, the plaintiff challenged a prison’s denial of 

hormone therapy to treat plaintiff’s gender dysphoria.  At oral argument in the Eighth 

Circuit, the parties informed the court that the plaintiff was “already receiving hormone 

therapy and had been for several months.”  Id. at 702.  In response to the court’s request 

for supplemental briefing on mootness, the prison submitted an affidavit “expressly 

stat[ing] that [the plaintiff] ‘will continue to receive hormone therapy so long as her treating 

medical professionals determine that hormone therapy is clinically indicated or 

recommended for her.’”  Id. at 702-03; see also id. at 702 n.4.  The court found that, 
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“[u]nder these circumstances, the prison administrators have established that the 

unconstitutional conduct [the plaintiff] alleges ‘could not reasonably be expected to 

recur.’”  Id. at 703 (quoting Friends of the Earth, 528 U.S. at 189).  As in Defunis, there 

was no ambiguity in the defendant’s representation.  Here, however, Walsh’s declaration 

fails to address central issues in this case and thus does not establish that alleged wrongful 

conduct could not reasonably be expected to recur. 

D. Walsh and Lorge’s Argument that It Is Speculative Whether the 
Challenged Conduct Will Recur Lacks Merit. 

 
Walsh and Lorge claim it is speculative to argue that the alleged misconduct will 

recur because it assumes the parties will fail to negotiate a new law enforcement agreement, 

Minnesota’s Attorney General will again refuse to opine on the Band’s law enforcement 

authority, and statutory provisions governing the Band’s state authority will remain 

unchanged.  W&L Supp. Mootness Mem. at 16.  Walsh and Lorge made an identical 

argument in response to Plaintiffs’ motion for summary judgment that the case is not moot.  

See Defendants Walsh and Lorge’s Memorandum of Law in Opposition to Plaintiffs’ 

Motion for Summary Judgment on Standing, Ripeness and Mootness at 54-57 (Doc. 176, 

July 29, 2020).  This Court rejected the argument, finding that, “[i]f this case is dismissed, 

on mootness grounds, the 2018 Agreement will, by its very terms, terminate, and it is highly 

probable that the parties will continue to dispute the extent of the boundaries of the 

Reservation and the extent of the Band’s sovereign law enforcement authority.”  

12/21/2020 Mem. Op. at 35-36 (emphasis added).  As discussed above, Walsh and Lorge 
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provide no basis for reconsidering this ruling, let alone the “compelling circumstances” 

required by Local Rule 7.1(j). 

However, even if the Court were willing to reconsider this issue, it should again 

reject Walsh and Lorge’s argument.  It is not Plaintiffs’ burden to prove that the challenged 

conduct will recur; it is Walsh and Lorge’s burden to establish it will not.  E.g., Prowse, 

984 F.3d at 703.  Here, it is Walsh and Lorge—not Plaintiffs—who engage in speculation 

to advance their mootness argument. 

Walsh and Lorge first speculate that the parties might negotiate a new law 

enforcement agreement.  See W&L Supp. Mootness Mem. at 16.  However, as discussed 

above, the primary reason the County terminated the 2008 law enforcement agreement was 

because of the dispute over the existence of the Reservation.  See Part II.A supra.  In 

entering into a new agreement, the County and the Sheriff insisted upon its automatic 

termination upon completion of this case because they were relying on the Court’s 

resolution of the Reservation-boundary issue in lieu of other provisions requiring the Band 

to act as if the Reservation did not exist.  See Part II.C supra.  Under these circumstances, 

it is not speculative to assert that, if this case were dismissed, the 2018 Agreement would 

terminate and that the parties would be unable to enter into a new agreement but would 

instead continue to dispute the extent of the Reservation’s boundaries; rather, as this Court 

found, it is “highly probable[.]”  12/21/2020 Mem. Op. at 35. 

Second, Walsh and Lorge speculate that the Minnesota Attorney General might 

opine on the scope of the Band’s law enforcement authority, relieving Walsh of the need 
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to do so.  See W&L Supp. Mootness Mem. at 16.  However, as discussed above, successive 

Attorneys General have concluded that they lack authority to issue such an opinion under 

State law, and Walsh agreed that they were likely correct.  See Part II.A supra.  Walsh and 

Lorge offer no reason to believe that the Attorney General will reverse course in the future; 

for example, they point to no change in the statutory authority or other factors that led the 

Attorney General to deny Walsh’s 2016 request.  Moreover, Walsh and Lorge offer no 

reason to believe they would follow an Attorney General’s opinion: although the Attorney 

General has clearly stated Minnesota’s position that the Reservation was not disestablished, 

see Doc. 247, Walsh and Lorge continue to insist otherwise. 

Third, Walsh and Lorge speculate that there might be an amendment to Minn. Stat. 

§ 626.90, which governs the Band’s law enforcement authority under state law, which 

might in some unexplained way moot the issues in this case.  See W&L Supp. Mootness 

Mem. at 16.  However, they offer no reason to believe that that provision will be amended.  

Although actual statutory amendments can moot a case, the mere possibility of such 

amendments cannot. 

IV. CONCLUSION 

The Eighth Circuit’s dismissal of Walsh and Lorge’s appeal did not direct this Court 

to dismiss Plaintiffs’ claims against Walsh and Lorge and did not rule on the question of 

mootness.  On the merits, neither Walsh’s alleged revocation of his 2016 Opinion and 

Protocol based on the parties’ 2018 Agreement nor Walsh and Lorge’s 2021 Declarations 

based on Cooley demonstrate with any degree of certainty, much less the requisite absolute 
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clarity, that the challenged conduct in this case will not recur, and there is nothing 

speculative about this conclusion.  Accordingly, this case is not moot.   

Plaintiffs respectfully request that the Court deny Walsh and Lorge’s motion (Doc. 

303) and proceed to rule on the parties’ cross motions for summary judgment regarding the 

Reservation boundary (Docs. 223 and 239). 

 

DATED:  December 30, 2021.  
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/s Charles N. Nauen                       
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